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INTRODUCTION. 


It  is  the  intention  in  this  introduction,  conciselj  to  state  the  object 
and  plan  of  the  work«  the  manner  in  which  it  has  been  formed,  and 
the  reasons  for  now  publishing  it 

At  the  close  of  the  American  revolutionarj  war,  when  the  United 
States  being  an  independent  nation,  it  was  verj  material  to  inquire  tftid 
to  know  what  was  law  in  them,  collectively  and  individuallj ;  also  to 
examine,  trace,  and  ascertain,  what  were  the  political  principles,  on 
which  their  sjstem  was  founded  ;  and  their  moral  character,  so  essen- 
tial to  be  attended  to  in  the  support  and  administration  of  this  sjstem ; 
especially  in  selecting  from  the  English  laws,  in  force  in  a  monarchy, 
once  feudal,  those  parts  of  them  adopted  here,  and  remaining  in  force 
in  our  republic.  With  such  impressions  the  author  early  turned  his 
attention  to  these  subjects,  and  in  good  earnest  engaged  in  collecting 
materials  upon  them  ;  and  the  more  readily,  as  such  a  pursuit  perfect- 
ly accorded  with  his  professional  and  political  employments,  in  which 
he  engaged  in  the  spring  of  1782.  He  early  found  there  was  in  the 
United  States  nothing  like  one  collected  body  of  American  Law,  or  one 
collected systetn  of  Jimerican  Politics;  but  all  was  found  in  scattered 
fragments.  '*  Scarcely  any  native  American  Law  was  in  print,  but  the 
colony  statutes,  charters,  and  some  of  the  constitutions.  No  judicial 
decisions,  made  in  America,  of  any  importance,  had  been  published, 
and  but  very  few  forms.  The  law  enacted  here  was  found  separably 
published  in  many  States,  in  Colony,  Province,  and  State  statutes.  [Our 
law  labored  under  another  material  disadvantage ;  most  of  it  was  found 
only  in  English  books ;  these  were  written  and  published  to  be  used  in 
England,  not  in  America ;  a  large  part  of  which  was  of  no  real  use 
here.  No  measures  had  ever  been  taken  to  ascertain,  with  any  accu- 
racy, what  part  of  English  law  our  ancestors  had  adopted  in  the  colo- 
nies or  provinces.  *  The  result  was,  our  ablest  lawyers  were  often  una- 
ble to  decide  what  parts  of  the  Ktgltsh  laws  were  in  use  here ;  and  our 
students  at  law,  often  studied  as  laboriously  the  useless,  as  the  useful 
parts  of  those  laws.    No  one  had  atiempttd  to  embody  oar  laws  or  po- 
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litical  principles  dispersed  in  numerous  local  charters,  constitutions, 
statutes,  and  also  English  books ;  many  of  which  laws  and  principles 
were  to  be  traced  to  the  free  parts  of  the  British  system,  and  even  to 
the  ancient  Germans,  in  several  cases,  and  in  some  to  the  Hebrews, 
several  of  whose  laws  some  of  our  ancestors  early  ad<^ted  in  America* 
In  this  state  of  things,  a  very  important  object  naturally  presented  it- 
self to  one,  who,  fur  several  years,  had  been  in  a  situation  highly  to  ap- 
preciate American  principles,  especially  those  of  the  American  revo- 
lution, which  was,  a  coikcted  body  of  ^^meriean  Law^  formed  with  a 
constant  reference  to  those  principles,  and  to  our  character  and  situa- 
tion. Forty  years  ago  the  materials  for  such  a  work  were  but  few,  in 
comparison  with  what  thej^  now  are ;  and  then  it  was  very  useful,  and 
even  necessary,  to  collect  them  for  the  lawyer's  private  use ;  and  to 
such  purpose  was  the  undertaking  commenced  and  pursued  many 
years.  The  title,  **  A  General  Abridgment  and  Digest  of  American 
Law,  with  occasional  Notes  and  Comments,"  is  intended  to  eive  a  clear 
and  concise  view  oi  the  nature  of  the  work.  Formerly  the  word  Di* 
gest,  in  law  books,  meant  much  more  than  an  alphabetical  arrangement 
of  marginal  notes,  or  of  several  indexes.  But  as  this  seems  to  be  near- 
ly its  modem  meaning,  it  applies  but  to  an  inconsiderable  part  of  this 
work,  the  principal  parts  of  which  are  described  by  the  other  words  in 
the  title,  to  wit..  Abridgment,  Notes  and  Comments.  The  first  object 
has  been  to  abridge  and  compress  cases  within  narrow  limits,  but  not  so 
as  to  lose  or  obscure  the  law,  decided  or  settled  in  tlie.ii.  Next,  on 
proper  occasions,  by  remarks,  notes,  and  comments,  to  examine  and 
explain  a  few  obscure  points  of  law,  and  sometimes  to  show  the 
law  is  not,  as  it  has  been  in  some  decisions  stated  to  be.  'I  he  work 
is  calculated  to  consist  of  eight  royal  octavo  volumes,  of  about  700  pa- 
ges each,  to  be  purely  American,  and  among  other  things  to  supply  the 
place  generally  of  the  English  abridgments  and  digests,  now  read,  es- 
pecially by  students,  very  disadvantageously,  because  in  many  respects 
inapplicable  to  our  practice.  As  every  lawyer  of  experience  must  have 
found  a  common  life  too  short  to  be  well  read  in  the  immense  mass  of 
law  and  equity.  Federal,  State,  and  Territorial,  really  applicable  to  our 
a£Eairs«  it  must  be,  in  some  degree,  a  waste  of  time,  especial^  for  stu- 
dents and  some  others,  to  sptnd  a  large  part  of  their  time  in  reading 
English  law  as  to  titles,  forest,  game  prerogatives,  ancient  demesne,  ad- 
vowsons,  boroughs,  English  copy-hold  ei^tates,  many  parts  of  feudal 
tenures,  most  kinds  of  English  courts  and  customs,  modes  of  punish- 
mOits  and  forfeitures,  as  to  English  religion,  privileges,  revenue,  stamps, 
modes  of  conveying  and  assuring  property,  and  a  vast  many  other  mat- 
ters peculiar  to  England.  In  factf  near  half  the  English  and  Irish  law 
we  bujp  ^t  a  heavy  expense,  and  read  often  to  the  exclusion  of  reading 
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our  owm  lawSy  so  useful,  is  as  iuapi^cable  to  our  concerng  as  the  Uws 
of  Germany  or  Spain ;  and  more  so  than  the  civil  code  q[  France,  since 
it  is  adopted,  in  substance,  by  Louisiana,  one  of  oar  States. 

Hating  said  thus  much  as  to  the  origin  and  design  of  the  work,  next 
it  is  proper,  in  a  few  pages^  to  give  an  exposition  of  it ;  and  one  made 
sometime  since  is  preferred,  because  gentlemen,  eminent  in  the  profes- 
sion, after  examining  the  plan,  and  a  large  part  of  the  work,  thought  it 
WIS  correct. 


THE   PLAN  AND   OBJECTS. 

1.  Tbough  the  work  is  large  and  eipensiye,  it  is  not  larger  than  the 
slate  of  our  laws  requires ;  and  including  in  it  only  such  moral  and  po- 
litical principles  as  are  essential  in  a  proper  law  work  in  this  country. 
Though  it  has  not  been  practicable  to  include  in  it  loctU  State  law,  on  a 
aige  scale,  except  as  to  two  States,  yet  there  is  included  in  it  enough 
of  such  State  law,  to  shew  that  the  several  2>tate  courts  proceed  on  the 
same  general  authorities  la  deciding  general  questions,  whether  feder- 
al, at  common  law,  or  in  equity,  or  even  in  applying  authorities  in  the 
construction  of  state  statutes,  and  especially  of  devises,  conveyances, 
&c«»  made  under  them. 

3.  It  is,  exclusively,  calculated  to  be  useful  to  American  lawyers, 
especially  to  students,  and  those  of  the  profession  who  cannot  possess 
many  law  books. 

S^  The  object  is,  to  make  onr  American  charters  and  constitutions, 
statutes  and  adjudged  cases,  the  ground  workj  on  each  subject :  and 
therewith  to  incorporate  that  portion  of  the  English  law  recognized  in 
the  United  States,  beginning  with  magna  charta,  and  the  first  charters 
and  statutes  in  our  Colonies.  The  ground  work  has  been  thus  viewed, 
because  it  is  obvious  that  when  constitutions  and  laws  made  in  our 
country  are  not  consistent  with  English  law  adopted  here  in  practice, 
tiie  former  must  prevail  and  the  latter  yield.  In  English  law,  adopted 
here,  have  been  included  and  considered  sudi  English  principles  as 
have  had  an  influence  in  our  system. 

4.  Fully  to  examine  such  of  our  laws  as  are  binding  on  all  parts  of 
the  Union ;  to  cite  some,  the  most  important,  verbatim  r  and  to  abridge 
the  others  as  far  as  practicable,  keeping  the  work  within  reasonable 
bounds. 

5.  To  examine  the  charters,  constitutions,  and  statutes  of  the  several 
Colonies  and  States,  of  a  public  nature,  and  the  judicial  decisions 
made  in  the  highest  courts  in  them,  and  published,  so  far  as  to  acquire 
correct  ideas  of  such  State  law :  but  so  voluminous  is  it,  and  so  much 
•f  it  merely  local,  in  small  portions  of  the  nation,  that  it  has  been  deem- 
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ed  not  practicable,  or  usefal,  to  include  large  portions  of  it  in  this  worlr; 
except  in  regard  to  a  few  of  the  States ;  and  it  has  been  considered 
that  the  Judges  and  Lawyers  of  anj  State  best  understand  its  local 
laws;  and  it  will  be  found  that  the  courts  in  one  State  have  not  often 
noticed  the  laws  and  decisions  in  other  States. 

6.  This  being  the  case  in  regard  to  State  law«  it  was  found  best  to 
select  the  State  law  of  some  one  State,  to  be  included  much  at  large 
in  tliis  work.    Accordingly  the  laws  of  Massachusetts,  in  substance  in- 
cluding Maine,  have  been  selected  for  the  purpose,  and  for  the  follow- 
ing reasons : — 1st,  These  laws  are^  in  fact,  the  laws  of  two  large  States. 
2d,  With  these  the  author  has  long  been  well  acquainted.    Sd.  As  the 
other  New-England  States  were^  at  first,  peopled  from  Massachusetts, 
her  laws  were  the  root  of  theirs.     4th,  Her  laws,  as  to  the  rights  of 
persons,  property,  &c.  were  made  the  root,  or  germ,  of  nearly  all  our 
territorial  law  east  of  the  Mississippi,  by  being  made  the  material  parts 
of  the  ordinance  of  Congress  passed  July  IS,  1787,  for  the  government 
of  the  United  States'  territories  northwest  of  the  Ohio,  and  from  time 
to  time  extended  to  their  other  territories,  as  will  appear  on  examining 
the  ordinance  itself.     5th,  Much  the  largest  paK  of  the  judicial  decis- 
ions made  in  Massachusetts  (and  Maine)  have  been  made  on  those  prin« 
ciples  of  law  which  are  common  to  all  the  States,  except  Louisiana. 
6th,  Many  of  the  statutes  of  Massachusetts  having  been  copied,  or 
formed  in  substance,  from  English  statutes ;   and  many  others  of  our 
Colonies  and  States  having  done  the  same,  her  statutes,  in  these  res- 
pects, are  substantially  theirs  :    for  instance,  Massachusetts,  Virginia, 
&c.  nearly  copied  their  statutes  of  limitations  from  the  statutes  of  lim- 
itations of  the  S2d  Henry  viii.  ch.  2.  and  hence,  so  far,  the  statutes  of 
one  are  those  of  all.    However,  there  is  embraced  in  this  work  much 
of  the  local  law  of  the  other  States  in  the  Union,  in  different  ways,  es- 
pecially of  New  York,  Virginia,  and  Kentucky.   The  State  of  Louisia- 
na having,  by  statute,  adopted  tlie  hew  French  civil  code,  with  some 
variations,  and  made  it,  of  course,  a  part  of  our  American  system,  many 
parts  of  this  code  have  been  taken  into  this  work.     In  fact,  on  a  care- 
ful examination,  it  will  be  found  that  more  than  four  fifths  of  the  de- 
cisi<>tm  made  in  Massachusetts,  New  York,  and  Virginia,  stated  in  this 
work,  have  been  made  on  principles  and  authorities  common  to  twenty- 
three  States,  and  so  practised  on  in  all.    Though  in  the  statutes  of  the 
several  States  there  is  a  sameness  in  principle,  yet  there  is  a  vast  va* 
riety  in  words  and  detail,  when  not  formed  from  one  source,  as  above ; 
but  not  a  tenth  part  of  the  law  in  a  State  is  found  in  its  statute  books ; 
owin^  to  this  variety,  the  statutes  of  each  State  must  be  used  some- 
what at  large,  in  order  to  practise  on  them  safely. 
7.  'ihere  are  also  included  several  hundred  cases,  State  and  Federal, 
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reported  in  mairascripts  before  1804,  and  rather  more  fatly,  as  probablj 
thej  will  never  be  found  in  any  other  work  :  these  are  selections  from 
decisions  made^some  before  1775,  and  others  after  that  period  to  1804 ; 
in  a  large  part  of  which  cases  the  author  was  counsel,  hence  was  in  a 
-situation  correctly  to  understand  them.  It  has  bet*n  a  part  of  the  plan, 
in  considering  each  subject  of  importance,  first  to  gire  a  general  yiew 
of  it,  under  the  terms,  genenU  principles^  illustrated,  usually,  by  rules 
and  cases ;  then  to  enter  on  particulars  on  the  same  subject ;  belieying 
that  in  this  way  the  parts  of  a  subject  are  best  understood,  and  their 
analogies  perceived,  especially  by  students.  Having  treated  a  sub- 
ject, or  an  important  case,  in  its  parts,  it  has  been  found  useful,  if  not 
necessary,  to  make,  in  some  cases,  some  remarks,  comments,  or  notes, 
to  explain,  not  only  for  the  benefit  of  those  who  most  need  explanation, 
but  to  caution  against  admitting  judicial  decisions  as  authorities,  where 
the  remote  principle,  on  which  they  are  made,  is  not  admitted. 

8.  It  has  been  another  object,  to  treat  a  party's  right  aiid  remedy  in 
connexion ;  as,  in  the  same  chapter,  or  article,  in  numerous  cases,  and 
wherever  his  right  and  title  to  propeKy,  to  things  in  action,  to  damages 
or  redress,  are  investigated  by  his  counsel  with  an  immediate  view  to 
the  suit  or  remedy.  Hence  much  of  the  law  relating  to  such  rights 
and  titles  is  found  under  the  proper  action  ;  asy  account,  assumpsit, 
case,  covenant,  debt,  ejectment,  &c. ;  and  when  such  titles  and  rights 
have  been  of  a  nature  to  come  under  one  or  another  kind  of  action,  the 
prevailing  fitness  has  been  most  regarded.  The  reasons  for  adopting 
this  course  being  many,  they  can  be  seen  but  by  the  work  itself. 

9.  Original  authorities  have  always  iKten  preferred,  principally  relied 
on  and  resorted  to.  Digests  and  abridgments  have  been  relied  on  only 
when  found  correct,  or  when  deemed  to  be  so,  by  reason  of  their  agree- 
ment with  known  and  settled  law  in  other  ca^es ;  but  Cruise,  Comyns, 
Bacon,  and  other  digests  and  abridgments,  have  been  extensively  cited, 
or  referred  to  in  the  margin^  &c.  as  directing  to  many  good  authori- 
ties, and  as  corroborative.  Not  much  reliance  has  been  had  on  nisi 
prius  cases ;  nor  much  on  divided  opinions. 

10  It  has  been  a  rule,  to  abridge,  considerably  at  length,  certain  lead- 
ing cases;  as  Gelston  and  Hoy  t,Bent  and  Baker,  Freeman  and  Pasley,  Li- 
ter and  Green,  &c.  because  it  has  been  considered  that  it  is  of  vast  impor- 
tance that  such  cases  be  correctly  understood  : — to  be  so,  the  facts,  the 
points,  and  decisions  must  be  correctly  stated  :  other  cases  will  appear  to 
be  so  stated,  when  not  so  in  fact,  because  it  has  been  a  rule  not  to  divide 
a  case  so  often  as  is  usually  done  : — instance,  Gelstun  and  Hoyt ;  this 
case  is  best  understood  when  the  twenty  or  more  material  points  decid- 
ed in  it  are  examined  together;  not  when,  by  an  abridger,  scattered  un- 
der twenty  or  more  different  heads. 
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11.  It  has  been  tBofter  object,  to  form  a  general  abridgment  and  di- 
gest of  American  law»  calculated  to  afford  a  general  knowledge  of  it; 
and  to  lead  to  a  more  diligent  study  of  it :  hence  the  parts  of  it  are  ar- 
ranged to  be  studied  critically*  in  connexion  with  the  authorities  re- 
ferred to»  as  each  one  may  have  time  and  abitities»  and  most  occasion 
for  one  division  after  another ;  and  so  to  form  it  to  receive  additions, 
without  materially  disturbing  the  order  of  it.  For  to  make  such  a 
work  permanently  useful,  law  must  be  added  as  it  shall  come  into  ex- 
istence, and  the  plan  be  so  formed  as  convenientiy  to  receive  it.  And 
it  is  proper  that  such  a  work  have  in  it,  a  material  portion  of  American 
law  on  every  subject,  on  which  questions  in  law  or  equity  may  arise. 

12.  It  maybe  understood,  that  as  Massachusetts  statutes.  State  and 
Colonial,  and  judicial  decisions,  occupy  their  several  places  in  different 
parts  of  the  work)  in  relation  to  Federal  law,  a  lawyer  in  any  other  State 
may,  if  he  choose,  substitute  the  statutes  and  such  decisions  of  his  own 
State,  in  the  stead  and  places  of  those  of  Massachusetts,  when  he  shall 
use  this  work.  By  Federal  law  is  meant  the  Federal  constitutions,  acts 
of  the  Federal  legislature  and  of  the  Federal  executive,  and  judicial  de- 
cisions thereon  ;  and,  in  a  broader  sense,  is  meant  by  Federal  law,  any 
law  that  pervades  the  whole  Federal  territCMy,  whetiier  of  English  or 
American  origin. 

THE   PARTS   OF  THK   WORK,    HOW  ARRANGED,  &C. 

Herein  the  main  object  has  been  to  avoid  two  evils  in  the  entire  al- 
phabetical order— Ist)  The  bringing  together  to  be  read,  perhaps  in  the 
same  hour,  matters  totally  disconnected— 2d,  The  entangling  the  stu- 
dent in  his  outset,  in  some  of  the  most  abstruse  parts  of  the  law.  Some 
parts  of  the  law  are  connected,  either  by  original  principle,  or  by  fal- 
ling under  the  same  kind  of  action  or  remedy,  so  that  they  are  connect- 
ed enough  to  make  it  some  object  to  read,  and  especially  to  study  them 
in  connexion,  and  as  forming  a  division,  or  branch,  of  the  law  of  the 
land. 

In  the  arrangement,  it  was  thought  best  not  to  make  fewer  divisions 
than  28 ;  as  in  these,  matters  fall  into  one  division,  connected  only  by 
a  general  principle,  as  resting  on  some  one  kind  of  contract,  or  growing 
out  of  some  one  species  of  torts,  or  connected  only  by  falling  under 
some  sort  of  remedy  or  suit;  as  the  action  of  assumpsit  or  debt;— or 
sometimes  connected  by  both  the  principle  and  remedy,  as  the  fifth  di- 
vision, assumpsit  Sometimes  the  alphabetical  order  does  well  enough, 
as  in  the  order  of  personal  actions,  as  account,  assumpsit,  case,  cove- 
nant, debt,  detinue,  replevin,  and  trespass.  No  doubt  some  would  pre- 
fer more  divisions,  as  in  timt  of  debt,  and  make  four  of  it,  as  the  grounds 
of  it  would  direct ;  but  others  may  think  it  connexion  enough,  if  the 
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matters  of  the  division  be  connected  bj  falling  under  one  kind  of  ac- 
tion or  remedy ;  or  by  resting  on  some  one  ground;  or  connected  by 
established  practice,  and  the  best  authors,  as  general  pleadings  are  |  or 
if  conveniently  studied  together. 

ANALYSIS  or  THE  TABLE  OF  OONTENTS.       ^ 

Ijf  this  is  seen,  in  detail,  the  arrangement  of  the  several  parts  of  the 
work,  divided  into  228  chapters,  the  first  words  in  each  expressing  the 
subject  matter  of  it  The  chapters  are  generally  divided  each  into 
auricles,  and  the  first  words  in  each  article  express  the  subject  of  it; 
and  usually  each  article  into  sections,  and  often  the  first  words  in  the 
section  express  the  subject  of  it.  So  that  the  matter  of  each  may  be 
readily  seen.  The  228  chapters  contain  1707  articles,  and  these  about 
20,000  sections. 

As  to  forms  in  pleadings  a  few  select  ones  will  be  found  in  this  work* 
and  many  useful  ones  referred  to,  especially  in  notes  of  reference  at  the 
close  of  various  chapters,  many  from  Wentworth's  Complete  System  of 
Pleadings  (in  ten  volumes)  as  it  refers  t6  near  all  the  English  forms, 
ancient  and  modern. 

1st  i>ivisioR.— This  embraces  contracts  generally,  and  the  origin,, 
considerations  and  principles  of  them,  in  chapter  1st,  considered  at 
large  in  those  parts  of  the  work  in  which  various  rights  and  remedies 
rest  on  contracts. 

9d  Division,  Ch.  2. — Various  Remedies  by  the  acts  of  the  parties, 
largely  considered  on  principle,  or  in  detail,  under  the  usual  heads. 

Sd  Division,  Ch.  S,  4,  5,  6,  7.— Embracing  the  general  grounds  and 
principles  of  actions  in  various  forms,  pursued  and  explained  in  detail 
in  subsequent  chapters  whenever  necessary  or  proper. 

4th  Division^  includes  the  action  of  Account,  and  contracts  on 
which  it  lies,  in  chapter  8,  as  fully  considered  as  b  proper  in  a  general 
abridgment  and  digest. 

5ih  Division,  embraces  Assumpsit,  and  the  various  contracts  on 
which  the  action  is  founded,  in  chapters  9  to  57*  This  very  large 
division  of  the  law  embraces  49  distinct  grounds  of  action ;  that  i^, 
simple  contracts,  applied  to  so  many  purposes.  It  has  been  found  con- 
venient, and  no  violation  of  principle,  to  consider  them,  generally,  in 
alphabetical  order.  Though  the  contracts  in  this  division  are  many 
and  made  to  many  purposes,  and  the  actions  thereon  are  numerous, 
they  all  rest  on  the  same  principles;  the  general  issue,  and  principles 
of  declaring,  are  the  same  in  all ;  and  usually  a  great  part  of  a  young 
lawyer's  business  belongs  to  this  division. 
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6th  Division^^Thh  includes  all  those  Torts,  which  are  the  gnrands 
of  the  action  on  the  case  on  torts,  in  chapters  58  to  79*  After  consid- 
ering  the  nature  of  theae  torts,  ami  the  foundation  of  thb  action  on  the 
case,  generally,  in  chapters  58  and  59,  the  seyeral  subjects  are  conye- 
niently  treated  alphabeticallj ;  collecting  generally  the  law  on  such 
subjects. 

7th  JDivisiom — ^This  includes  Evidence,  in  chapters  80  to  100 ;  also 
Demurrers  to  Evidence,  and  Bills  of  Exceptions.  Each  chapter  con- 
tains its  proper  branch  of  evidence,  illustrated  by  cases  considered  as 
largely  as  is  consistent  with  the  nature  of  the  work.  After  treating 
evidence  on  general  principles,  explained  by  cases,  and  somewhat  at 
large  in  chapter  80,  the  branches  of  evidence,  as  in  relation  to  books, 
copies  confessions,  character,  damages,  deeds,  depositions,  aflSda- 
vits,  hand -writing,  hearsay,  &c.  &c.  are  considered  conveniently 
enough  in  the  above  order. 

Bth  Division. — ^This  embraces  Covenants,  and  Actions  on  them,  in 
their  numerous  branches,  as  to  personal  and  real  property,  in  chapters 
101  to  124;  including  therein  conveyances,  in  the  same  deeds  cove- 
nants are ;  as  the  same  deed  conveys  property,  and  usually  by  cove- 
nants in  it  assures  the  property.  This  division  also  embraces  Seizin 
and  Disseizin,  so  essential  to  be  attended  to  in  conveyances,  and  so 
materially  affecting  them ;  also  Vouchers  on  Covenants,  and  Pleadings 
peculiar  to  Covenants  and  Vouchers. 

9th  Division,  is,  as  to  the  various  kinds  of  Estates  and  Titles  to 
them,  in  all  their  usual  branches,  in  chapters  125  to  IS6,  largely  con- 
sidered, on  general  and  common  law  principles,  here  recognized,  and 
American  statute  law,  more  especially  that  of  Massachusetts  and 
Maine. 

lOth  Diwsion4 — ^This  embraces  Writs  of  Error  and  certiorari,  in 
chapters  1.17  and  138.  These  go  together,  and  make  one  division ;  but 
quite  distinct  from  every  other  division,  their  place  in  the  arrangement 
h  inditlGrent,  as  they  relate  to  almost  all  kinds  of  actions  &c. 

1  Ith  Division. — ^This  includes  the  Grounds  of  Debt  and  Detinue,  and 
the  Actions  of  Debt  and  Detinue  thereon,  whether  contracts,  judg- 
ments, |ienal  statutes,  rocognizances,  &c»  and  pleadings  peculiar  thereto. 
Thuiagli  debt  is  founded  on  all  these  grounds,  yet  it  is  mainly  on  penal 
law»,  and  on  acts  done  in  court  &c.  and  before  magistrates— largely 
treated  in  chapters  139  to  \70.  The  grounds  of  this  action  are  more 
various  than  those  of  any  other;  being  Ist,  penal  laws,  governed  how- 
ever, a»  to  these,  on  the  same  principles :  2d.  Contracts  sealed,  all  as 
to  these  on  the  same  principles :  3d.  Judgments,  uniform  as  a  ground 
of  action :  4th.  buch  acts  by  a  person,  who  acknowledges  himself 
bouLd  ^c.    Having  in  chapter  139  considered  contracts  somewhat  at 


INTRODUCTION.  :xi 

large  in  retatien  to  ibe  action  of  debt,  theaeyeral  braaclies  follow  in  the 
abofe  order,  as  debt  on  annuity,  contracts,  arbitration  bonds,  awards,  &c. 

12tik  IKviiiaiu— This  includes  the  Action  of  Replevin*  and  Trespass 
vi  et  armis;  the  various  grounds  of  and  pleadings  in  them ;  in  cliap- 
iers  in,  172;  and  173. 

ISik  IKriWoii.— This  embraces  General  Pleadings,  in  their  several 
branches,  anited  to  our  Anerican  practice,  and  Amendments  in  plead- 
11^  in  chapters  174  to  185,  including  trials  and  new  trials,  and  the 
various  matters  and  laiys  thereto  appertaining,  according  to  the  usual 
^^nii^gementa.  Also  stating  what*  pleas  are  proper  in  each  kind  of 
action,  brieij  in  personal,  &t  iaige  in  ejectments  and  land  actions,  ex- 
cept some  critical  examination  in  regard  to  writs  of  right;  to  be  found  in 
division  £8 

IMh  MHomtm^^THAB  is  as  to  Pleadings  in  certain  cases,  and  the 
gronnds  and  principles  thereof;  as  in  uudUa  gumreU,  mandamMs,  pvce- 
rfniflb,  several  kinds  offrohMiwm^  quo  iMnran^,  informations,  &c.  in 
chapter  186. 

I5ih  IHommu^TMs  includes  the  Principles  on  which  the  courts  of 
the  United  States,  and  those  of  Massachusetts,  and  in  substance,  Maine, 
proceed,  and  on  which  instituted ;  and  their  powers  and  duties  gener- 
ally, from  their  eariiest  establishment  to  1821 ;  sundry  General  Prin- 
ciples, and  many  Maxims  of  Law,  binding  on  all  courts ;  in  chapter 
187.  As  to  this  sntject,  it  has  been  found  that  but  littie  can  be  written 
to  any  good  pntpoae,  whBo  the  American  courts  are  so  often  new- 
modelled. 

I6ih  IHvi8itm.~ln  this  are  considered  Appeals,  in  chapter  188; 
Writs  of  Review,  in  chapter  189;  Writs  of  Scire  Facias,  in  chapter 
190 ;  Partitions,  in  chapter  191 ;  and  Trustee  actions,  in  chapter  192; 
and  the  pteadings  in  each,  the  grounds  thereof,  the  laws  and  matters  as 
to  each. 

irth  JDimsion,  includes,  in  chapter  193,  a  Synopsis,  or  summary 
view  of  Pleadings  in  the  courts  of  law  and  equity,  in  Civil  and  Crimi- 
nal Cases,  in  45  articles.  This  is  placed  between  pleadings  at  large  in 
civil  and  criminal  cases ;  perhaps  many  would  plaoe  it  before  either. 
The  real  object  of  it  is,  to  aibrd  the  student,  in  some  stage  of  his  duties^ 
a  correct  i^ew  in  a  few  pages  of  the  parts  and  first  principles  of  ^  com- 
plete system  of  pleadings,  and  to  aid  him  in  avoiding  the  confusion  in 
Us  mind,  which  an  immense  number  of  pleas,  and  parts  of  pleadings, 
natirally  prodnce,  when  seen  but  at  large,  and  scattered  as  they  are,  in 
many  large  yolumes. 

iMk  Bwmmn^  Contains,  in  chapter  194,  sundry  matters  in  Practice 
in  varioos  parts  of  jndidai  procoedingn.    This  head  is  of  modem  date; 


xiif  INTRODUCTION. 

TheMthor  oBceihiwgbt,  as  he  finds  some  now  flunky  4hai  in  a  wetk 
of  the  abridged  and  digest  sorty  of  5  er  6000  lai^  pages,  a  great  propor- 
tion  of  the  local  law  and  equity  of  eveij  State  in  the  Union,  of  En|^ish 
ancient  law»  and  the  Civil  and  other  loreign  laws,  might  be  included ;  but 
experience  and  reflection  are  quite  otherwise,  and  evince  that  these 
can  occupy  but  a  small  space  in  a  very  Urge  work,  unless  local,  old» 
and  foceign  laws  he  made  to  exclude  laws  of  general  use  and  applica- 
tion. When  we  f  consider  that  the  mere  indexes  only  of  the  statutes, 
forms,  and  decisions,  published  in  our  twenty-four  States,  fill  above 
8,000  psges,  a  lawyer  can  have  reflected  but  little,  who  shall  believe  he 
can  publish  them  to  any  valuable  purpose  in  one  half,  or  one  third  of 
that  number  of  pages.  The  State  law,  published  foKy  years  ag^  did 
not  fill  a  tenth  part  so  many  pages  as  State  law  now  published  fills. 
And  if  our  law  books  in  the  English  language  only,  now  increase  fiflj 
volumes  a  year,  what  will  they  come  to  in  fifty  years  more  ?  If  Umb 
revision  of  the  Roman  or  French  laws,  in  each  case  of  a  sin^e  sove- 
reignty only,  was  such  a  vast  undertaking,  what  must  be  the  revision  of 
our  laws  in  some  future  period  ?  The  laws  of  twenty  five  sovereignties 
^  besides  an  immense  mass  of  imported  laws,  all  increasing. 

The  work  has  necessarily  been  many  years  in  hand,  even  since  its 
outlines  were  adopted  in  1801,  there  has  been  an  immense  and  unex- 
pected increase  of  American  law  since  that  time.  Since  that  period 
.  some  entire  branches  have  come  into  existence ;  numerous  statutes  have 
been  enacted,  and  near  all  the  decisions  published  in  the  American 
reports,  and  a  vast  number  of  English  decisions  in  law  and  equity  have 
been  imported  and  used.  It  has  been  impossible  to  foresee  from  time 
to  time  the  effects,  these  new  and  numerous  acts  and  dedsioas  would 
have  on  the  arrangements^  how  they  would  overload  some  parts,  and 
give  to  others  an  ill  shape.  And  it  is  also  almost  impossible  for  any 
man  to  keep  pace  with  the  increase  and  changes  of  American  law.  Ib 
the  arrangement,  chapters,  articles,  and  sections^  have  been  referred  te 
and  relied  on  in  preference  to  pages.  There  are  two  obvious  objections 
in  referring  only  to  pages ;  one,  the  paging  is  often  varied,  the  other, 
the  reference  is  not  minute  or  particular  enough.  Also  on  the  plan  of 
chapters,  articles,  &c.  the  index,  table  of  contents,  and  of  cases  are 
conveniently  formed  and  used,  as  the  work  is  in  progress,  and  addi- 
tions are  with  facility  admitted.  This  plan  is  well  preserved  even  where 
volume  and  page  are  added  in  the  references. 

The  evil  to  be  feared  in  our  country  is,  that  so  many  sovereign  legis- 
latures, and  so  many  Supreme  courts^  will  produce  too  much  law,  and  in 
too  great  a  variety ;  so  much  and  so  various,  that  any  general  revision 
will  become  impracticable.  It  may  be  observed  that  a  oom(dete  sys- 
tem of  law  and  equity,  best  calculated  to  preserve  the  power  of  the 
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■apBtrmte  and  the  rig^  of  the  people,  is  the  last  thhig  bmh  ftttam  to 
in  sodetj.  Peter  the  Great  soon  miclerBtood  every  thing  in  the  civiK^ 
ed  parts  of  Earope,  bnt  the  laws ;  and  became  he  could  not  anderstaod 
them,  he  never  ceased  to  prefisr  the  despotism  of  Turkey,  ^*  where  the 
jndges  are  net  restrained  by  any  methods,  forms*  or  laws."  An- 
cient Greece,  though  eminent  in  other  sciences,  never  had  such  a  sys- 
tem. The  reason  is  seen  in  the  alsMMt  infinite  variety,  extent,  and 
combination  of  ideas,  founded  in  nature,  eiperience,  and  cultivated  mo- 
raKty,  so  essential  in  forming  and  completing  such  a  system.  It  is  ve- 
ry clear  that  a  great  republic,  in  which  there  is  room  for  talents ;  in 
which  thoughts  and  actions  are  not  restrained  by  religious  or  political 
despotism ;  in  which  education  is  encouraged,  and  moral  character  is 
esteemed ;  in  which  the  law  rules,  and  not  the  sword ;  in  which  each 
one  asserts  his  rights  by  law,  and  not  by  force  ;  and  in  which  there  is 
representation,  jury-trial,  and  a  free  press,  is  the  natural  field  of 
law  and  equity :  but  to  produce  these  in  perfection,  there  must  be  a  no- 
tiaiud  character.  The  rales  of  law  and  equity,  in  important  matters, 
must  be  uniform,  and  pervade  the  whole  nation ;  for  if  there  be  a  code 
for  each  inconsiderable  part,  laws,  and  so  law  books,  must  necessarily 
be  so  eitremely  multiplied  in  the  numerous  parts,  making  and  execut- 
ing laws  independently  of  each  other,  that  soon,  but  few,  even  of  the 
lawyers,  can  know  what  the  law  is,  except  in  his  own  limited  part,  and 
not  even  there,  if  judges  allow  an  inundation  of  law  books,  of  every 
kind,  to  be  used  in  hearing  and  deciding  causes.  A  serious  evil  we  are 
fost  ranning  into,  in  most  of  our  States.  This  inundation  of  books, 
made  in  different  States  and  nations,  will  increasof  untH  we  can 
shake  off  more  of  our  local  notions.  Our  trae  course  is  plain,  that 
is,  by  degrees,  to  make  our  laws  more  uniform  and  national,  especially 
where  there  is  nothing  to  make  them  otherwise,  but  local  feelings  and 
prejudices*  We  have  in  the  common  and  federal  law,  the  materials  of 
national  uniformity  in  numerous  cases.  We  have  a  national  judiciary 
promoting  this  uniformity ;  and  we  have  lawyers,  learned,  industrious, 
and  able,  to  second  this  judiciary.  We  only  want  a  general  efficient 
plan,  supported  with  zeal,  energy,  and  national  feelings. 

It  has  been  truly  said,  that  law,  well  calculated  to  preserve  liberty 
and  order,  though  to  be  produced  with  difficulty,  "  is  a  hardy  plant," 
and  whenever  it  has  once  taken  root,  **  will  scarcely  ever  perish  through 
the  ill  culture  of  men,  or  the  rigour  of  the  seasons,"  **  as  every  mortal" 
has  an  **  interest  in  its  preservatioa."  History  and  experience  prove, 
that  good  laws,  and  an  accurate  1^^  style  once  established  in  a  nation, 
preserve  their  character  long  after  every  thing  else  corrupts  and  decays. 

Local  feelings  and  prejudices,  are  not  the  only  evils  we  experience ; 
there  is  another :  rapid  chains  in  the  laws.    In  Massachusetts  alone, 
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ttnce  the  American  reVolotion,  there  bare  bera  three  criminal  codes  itt 
ferce»  as  to  all  the  most  considerable  crimes  and  i^ences. 

Some,  perhaps,  will  expect  to  find  in  this  work,  more  than  there  is  of 
oar  political  systemi  and  less  of  ancient  law.  It  has  been  an  olgect  in- 
▼ariablyt  to  state  our  political  principles,  as  far  as  they  concern  in  any 
considerable  degree,  our  courts  of  law  and  equity.  But  it  is  coosider- 
ed  that  the  Deity  has  laid  the  foundation  of  society  in  the  moro^  /ee^ 
ingSt  and  in  the  social  inclinations  and  nature  of  mankind.  On  these, 
every  body  politic  is  organized,  whenever  instituted  in  wisdom  and 
free  choice.  The  moral  and  political  systems,  therefore,  in  their  wide 
extent,  are  naturally  the  subject  of  a  moral  and  political  rather  than  a 
law  work ;  and  on  this  distinction,  the  American  materials,  copiously 
collected,  have  been  separated.  As  to  andent  law,  found  in  the  books 
principal^. ttsed  in  this  work,  it  will  be  found  to  be  the  sound  part  of 
our  law,.te9j^rted  to  in  well  examined  causes,  by  the  most  eminent 
judges  and  lawyers,  in  England  and  America ;  as  may  be  seen  in  the 
modem  reports.  Nor  has  this  ancient  been  admitted  to  the  exclusion 
of  modern  law ;  but  to  the  enlargement  of  the  work.  There  has  exist- 
ed another  reason  for  bringing  into  it  much  old  law.  It  is  still  a  mate- 
risl  part  of  our  legal  system,  found  in  numerous  books,  but  a  few  of 
which  can  nineteen  judges  and  lawyers  in  twenty,  ever  own  or  have 
access  to.  As  to  modem  books,  the  case  is  different;  and  it  is  to  be 
presumed  that  ^very  judge  and  lawyer  will  have  the  statutes  and  pub- 
lished decisions  of  his  own  State.  These  considerations  have  had 
weight  Some  seem  to  think  that  th|^  Law  Rasters,  Law  Journals, 
local  Digests,  &c.  published  in  the  United  States,  may  supply  the  place 
of  a  woiiL  like  the  present.  This  is  a  mistake  which  will  readily  ap- 
pear, on  comparing  it  with  them. 

8tahite  Law$  of  .^atiie.— -In  June  18£0,  and  in  January,  February, 
and  March,  1821,  the  legislature  of  Maine  revised,  or  rather  re-enacted 
and  new-arranged  most  of  the  public  statutes  of  Massachusetts,  in  one 
volume,  in  a  series  of  chapters,  from  1  to  180  ;  hence,  in  citing  Maine 
Statutes,  it  is  sufficient  to  cite  the  chapter.  These  statutes  have  also 
been  printed  by  William  Hyde  in  1822,  in  one  volume,  which  also  con- 
tains the  constitution  of  Maine,  divided  into  articles  and  sections,  and 
an  appendix  of  law,  enacted  in  Massachusetts :  this  is  cited  by  page. 
The  alterations  made  by  the  legislature  of  Mune,  in  the  Mastechusetts 
statutes,  are  not  many  or  very  material ;  and  principally  in  conformity 
to  the  judicial  decisions  on  those  statutes;  near  all.of  which  are  in- 
cluded in  this  work)  and  in  which  the  statutes  of  Maine  are  referred  to. 
The  said  180  acts,  the  last  of  which  is  a  long  repeating  act,  are  noticed 
in  the  following  pages. 

The  laws  of  Kentucky,  are  the  laws  of  Virginia,  a  littie  varied. 
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See  Toulmin^fl  edition,  of  1802,  a  valnable  collection.  And  Yii^ginui 
irery  carefully  adopted  the  lawg  of  England,  in  force,  4th  James  L, 
when  Virginia  was  settled,  applicable  to  her  situation.  (See  the  edi- 
tion of  her  laws,  A.  D.  1661,  &c.  &c.)  Hence,  usually,  in  stating  the 
law  of  either  of  these  two  States,  we  state  that  of  both ;  and  much 
i^  both  is  found  in  the  decisions,  as  to  the  District  of  Columbia ;  a  part 
of  which  is  mainly  governed  by  Virginia  law. 

The  reader  will  observe  that  the  chapter  and  articles,  throughout  this 
work,  are  noted  near  the  top  of  each  page,  and  in  the  margin  in  each,  to 
enable  the  reader  readily  to  find  and  chapter^  article,  and  section.  S^o 
to  find  any  division  or  matter,  each  general  subject,  as  contracts,  as- 
sumpsit, case,  debt,  pleadings,  &c.  is  stated  at  the  top  of  the  left  hand 
page ;  and  each  particular  subject  at  the  top  of  the  right  hand  page  ; 
and  he  will  readily  know  from  what  court,  country,  or  State  the  law  is 
taken,  by  noticing  the  authors  cited. 

As  to  the  inquiry  sometimes  made,  why  the  publication  of  this  work 
has  been  delayed  to  so  late  a  period  in  the  author's  life ;  it  may  per- 
haps be  sufficient  to  observe,  that  a  very  large  part  of  our  law  has  in 
rapid  increase,  revisions,  and  alterations,  come  into  existence  of  late 
years,  and  it  is  now  to  be  hoped  that  the  flood  will  fluctuate  less,  after 
so  many  revisions  of  State  law,  and  the  change  of  opinion  as  to  law  im- 
ported ;  especially  late  chancery  decisions.  On  a  fair  examination  it 
will  be  found,  that  no  law  work  in  the  English  language  has  ever  requir« 
ed  so  much  labour,  research,  and  revision,  as  this  has ;  especially  in  decid- 
ing what  law,  in  a  monarchy  once  feudal^  is  in  force  in  a  free  republic ; 
what  State  law,  in  so  many  States,  is  annulled  or  altered  by  national  law ; 
and  which  of  the  authorities  on  a  subject,  of  late  so  vastly  multiplied, 
are  most  to  be  relied  on;  or  what  is  the  legal  result  of  all,  especially 
when  often  diverse,  and  sometimes  contradictory.  So  sensible  of  these 
and  other  difficulties  has  the  writer  been,  that  had  his  health,  and  hab- 
its of  studying  closely,  failed  him,  even  at  the  age  of  sixty -five,  there 
would  have  been  no  publication ;  and  now  it  is  essentially  influenced 
by  the  opinions  of  others  highly  estimated. 

^  hen  a  work  so  large,  and  in  some  measure  sui  generis,  is  ottered  to 
the  gentlemen  of  the  profession,  and  so  formed  as  to  be  e3camined  as  a 
whole,  in  order  to  judge  of  it  correctly  ;  and  this  cannot  be  readily 
done,  nor  until  after  all  the  eight  volumes  shall  have  been  published,  it 
has  been  obvious  that  some  other  mode  must  be  adopted,  to  enable  them 
more  expeditiously  to  form  opinions  of  it,  though  not  so  perfect  as  such 
examination.  This  secondary  way  is  found  in  the  opinions  of  eminent 
men,  well  known,  given  of  it;  who  have  actually  examined  large,  and 
different  parts  of  it  Thinking  this  second  method  important,  as  oth- 
ers often  have,  in  Nov.  1819,  this  undertaking  was  submitted  to  the  ex- 
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amination  of  as  eminent  judge,  well  known  in  all  parts  of  the  Union, 
who  examined  the  general  plan,  and  divisions  8,  9,  10,  23,  24,  35,  26,  &; 
528,  and  some  other  partn,  in  all  about  one  third  of  the  whole.  His 
opinion,  given  in  May  1821,  (lately  published  at  large)  is,  in  substance, 
that  the  titles  he  examined  '*  exhibit  a  far  more  complete  and  methodi- 
cal view  of  the  law,  than  the  corresponding  titles  of  any  abridgment 
now  in  general  use  ;"  <'  and  that  it  will  peculiarly  facilitate  the  labours 
of  students  in  the  profession.'*  In  June  1822,  the  important  chapter 
on  insurance  was  submitted  to  a  gentleman  of  the  law,  on  account  of 
his  superior  knowledge  of  the  law  on  that  subject ;  his  opinion  (so  late* 
ly  published)  is  in  substance,  that  **  witliin  his  knowledge,  there  is  no 
digest  of  the  law  of  insurance,  equally  compendious,  so  useful  as  this 
ch(ipter  will  be  to  the  profession ;"  that  *'  the  division  and  arrangement 
of  the  different  subjects  appear  to  be  methodical  and  perspicuous ;" 
**  principles,  upon  which  the  cases  in  the  several  points  depend,  are 
concisely  and  clearly  stated,*'  and  his  opinion,  that  '*  all  the  cases  of  any 
importance,  which  have  been  decided  by  the  courts  in  England  and  the 
United  States,  are  quoted,  and  most  of  them  either  judiciously  abridg- 
ed, or  the  points  stated."  And  it  is  now  to  be  clearly  understood  that 
the  parts,  not  so  examined,  have  been  as  faithfully  executed  as  those 
that  have ;  and  since  it  was,  in  November  1819,  so  submitted,  the  au- 
thor has  diligently  laboured  on  it,  near  four  years. 

On  the  whole,  all  will  agree  that  a  large  work  of  this  kind  is 
wanted;  that  but  few  lawyers  will  engage  in  such  undertakings,  and 
none  eminent  as  speakers,  or  always  crowded  with  business.  In  this 
enterprise,  the  object  has  been  invariably  to  serve  the  cause  of  Ameri- 
can law.  Having  thus  proceeded,  a  publication  being  much  urged  and 
sufficiently  encouraged  ;  and  very  liberally,  where  he  had  practised  law 
in  Massachusetts  and  Maine  ;  he  now  submits  his  labours  to  a  learned 
and  liberal  profession,  sincerely  wishing  this  first  essay  to  form  a  gen- 
eral, abridged,  and  digested  system  of  American  law,  on  a  large  and  na- 
tional plan,  wherein  many  intricate  parts  are  examined,  may  in  time, 
lead  to  one  more  perfect.  Hoping  this  introduction  and  the  body  of 
the  work  will  satisfy  all  who  shall  examine  it,  and  the  existing  and  past 
condition  of  our  laws,  it  is  not  published  until  after  every  effort  has 
been  made  to  render  it  useful^  especially  to  the  junior  part  of  the  pro- 
fession, most  of  whose  libraries  are  necessarily  small. 
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This  short  Indei,  with  the  aid  of  the  Table  of  Contents  that  follows,  will  enable 
the  reader  conveDientl3r  to  find  the  most  material  matters,  prior  to  printing  a  eo- 
pioos  Index  in  the  last  Tolome. 

N.  B.  As  the  Tolnmes  are  not  printed,  It  now  cannot  be  precise^  known  which 
Chapters  each  will  include ;  but  calculated  thus :  1st  Vol.  Ch.  1  to  84 ;  2d  Vol. 
Ch.  96  to  70 ;  and  each  volume  averaging  about  33  Chapters,  eicept  the  8th^ 
which  will  contain  the  said  Index  and  Table  of  Cases,  &c. 


Abandonment,  see  Insurance,  ch.  40. 
Abatement  of  writs,  ch.  176. 
^bejrance,  ch.  114,  a.  19. 
Acceptance,  plea  of,  ch.  179,  a.  2. 
Accord  and  satisfaction  pleaded,  ch.  166, 

and  cases  therein  referred  to. 
Accessaries  and  principals,  oh.  197,  a.  8, 

be. 
Account,  action  of,  ch.  8,  ch.  178,  a.  8. 
Acauittaoce  pleaded,  ch.  166. 
Actions,  general  principles,  ch.  3  to  7. 
Administrators,  see  £xecutors,&u:.  ch.29. 
Admiralty,  ch  186,  a.  6  to  11. 
Adultery,  oh.  196,  a.  9. 
Advancement,  ch.  178,  a.  19. 
AiEdavltsCmd  depositions,  ch.  87. 
Affrays,  ch.  201,  a.  2. 
Agent,  his  acts,  ch.  69,  a.  1  to  10,  his  ev- 
idence, ch.  90,  a^,  and  principal,  ch. 

9,  a.  18,  as  to  comracts. 
Agistment,  ch.  10. 
Agreements,  and  when  to  be  in  writing 

or  notych.  11. 
Aid  prayer,  ch.  127,  a.  3. 
Aliens,  estates  held  by, see  Estate,  cb.l26, 

when  they  can  sue,  ch.  3,  a.  2,  pleas 

by,  ch.  170,  a.  4. 
Alluvion,  ch.  76.  a.  1. 
Ambassadors,  kc.  ke.  ch.  199,  a.  10,  a.  1 1. 
Amendments,  ch.  184,  ch.  186. 
Annuity,  ch.  140. 
Another's  debt,  promise  to  pay,  ch.  9,  a. 

20,  ch.  32,  a.  7. 
Appeab,  ch.  188,  and  cases  in,  ch.  187. 


Apprentices,  Assum.  ch.  12,  Covenant, 

ch.  102. 
Arbitration,  Assum.  ch.  13,  Debt,  oh.  141, 

ch.  171,  a.  6. 
Argumentative  pleas,  ch.  180,  a.  6. 
Arraignment,  ch.  193,  a.  36,  ch.  216,  a.  6. 
Arrests,  ch.  66,  a.  2,  Su:.,  ch.  172,  a.  9, 

ch.  217. 
Arrest  of  judgment,  ch.  146,  a.  7,.  ch. 

221,  a.  17. 
Arsenal,  offences  in,  ch.  201,  a.  4. 
Arson,  ch.  212,  a.  4,  iuc. 
Assaults,  &c    see  Trespass,  ch.  172,  ch. 

173,  ch.  201,  a.  6. 
Assets,  ch.  29,  a.  4,  ch.  116,  a.  3. 
Assignments,  ch.  14,  ch.  108,  a.  8,  ch. 

110,  a.  9. 
Assumpsit,  ch.  9  to  67,  issue  in,  ch.  91, 

a.  1.  ch.  178,  a.  7,  see  several  heads, 

and  table  of  contents. 
Attachments,  ch.  76,  a.  8,  iic.  ch.  136, 

a.  16. 
Attorn ies,  &c.  ch.  16. 
Auction,  ch.  16,  and  in  ch.9,  a.  6,  ch.  11. 

a.  4 
Audita  querela,  ch.  186,  a.  1. 
Auterfoits  attaint,  acquit,  &c.  oh.  193, 

a.  36. 
Auter  droit,  ch.  9,  a.  19. 
Authority,  (powers,)  ch.  136,  a.  6,  ch. 

187,  a.  17. 
Averments,  ch.  177,  a.  9. 
Avowiy,  ch.  171,  a.  12,  &c. 
Bail,  see  Recognisance  bail,  ch.  160. 
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Bailment,  Assam,  eh.  17,  Debt,  142. 

Bankruptcy,  ch.  18,  fraudulent,  ch.  201, 
a.  6. 

Bar,  general  pleas  in,  ch.  179.  a.  1,  £ic. 
ch.  91,  a.  1,  &c. 

Bargain  and  sale,  ch.  113.  a.  1. 

Baron  and  feme,  generally,  ch.  19,  when 
witnesses,  ch.  90,  a.  7,  join  in  actions 
or  not,  ch.  175,  a.  2. 

Barretry,  ch.  202,  a.  1,  &c. 

Bastard  children,  cb.  60,  ch.  223,  a.  11. 

Bawdy  houses,  ch.  198,  a.  11. 

Benefit  of  clergy,  ch.  193,  a.  40. 

Bills  of  eichange  and  negotiable  con- 
tracts, ch.  20,  ch.  142,  parties  to,  wit- 
nesses or  not,  ch.  90,  a.  10, 

of  lading,  ch.  21. 

■  of  eiceptions,  ch.  100. 

Blasphemy,  ch.  198,  a.  2. 

Bonds,  debt  on,  inc.  ch.  144. 

Books  public  and  private,in  evidence,  cb. 
81. 

Bottomry  interest,  ch.  76,  a.  3. 

Boundaries,  ch.  89,  a.  3,  kc.  ch.  101,  a.5. 

Breaking  doors,  ch.  65,  a.  3. 

Bribery,  ch.  202,  a.  6. 

Burglary,  ch.  212,  a.  7  to  11,  a  bouse 
what,  a.  3. 

Byelaws,  &lc.  see  Corporations,  ch.  22, 
ch.  143. 

Captures  in  war,  ch.  227. 

Carriers,  ch.  23. 

Case,  actions  of,  on  torts,  ch.  68  to  79, 
see  several  heads  and  table  of  con- 
tents, general  principles,  ch.  68. 

Case  against  one  for  the  acts  of  his 
agents  or  serxants,  ch.  59. 

Certiorari,  ch.  138. 

Challenges  of  jurors,  ch.  221,  a.  4,  fee. 
ch.  222,  a.  17. 

Champerty  and  maintenance,  ch.  202,  a. 
9,  &ic. 

Character  in  issue,  ch  84. 

Charter-party,  ch.  103. 

Chattels,  cb.  130,  a.  6,  ch.  133,  a.  8,  &c. 

Cheating,  deceits,  and  frauds,  ch.  203. 

ChfT»e  in  nrilnn,  rli.  *i4. 

CoRnUiinre  claimt'd,  ch.  177,  a.  6,  ch. 
1S7»  0.  1S>,  mtiJe,  ch.  171,  a.  7,  to  13. 

C^ittfi,  he.  tFiw»  n«  to,  ch.  200,  a.  2,  &c. 

Columbia,  DUrl^X  of,  titles,  kc.  ch.  223, 
a.  IS. 

rommi(iDen(,  ch.  220,  a  2. 
Common  rccoveriesT  ch.  116,  a. 6* 
Comnlaltit  of  oUfruces,  ch.217,  a.  2. 
Conahfont  mid  defcnsances,  ch.  111. 
Confession  and  aHmmion,  ch.  83. 
Contiriuadon,  ch.  1 10,  a.  6,  ch.  139,  a. 8. 
Confiscation,  ch.  100^  a.  4,  ch.  131,  a.  3, 

Cnnjtjrafiofi,  jsorcery,  tc.  ch.  198,  a.  7. 
Con!^M(?r(\tionSj  ch.  1^  a.  8  to  53. 
ronsiRnnji^ril,  els  29. 
Conspiraoy^  ch.  204,  a.  2. 


Construction,  varioas  rales  of,  ch.  101,  a« 
5,  ch.  144,  a.  9. 

Contracts,  generally,  ch.  1,  a.  I,  &c.  ch. 
139. 

Convicts,  ch.  221,  a.  7.  &c. 

Conveyances,  ch.  104  to  117,  see  sever- 
al heads  and  table  of  contents. 

on  Mass.  Statutes,  ch.  108,  modes 

of,  ch.  109,  principles  ef  English  con- 
veyances adopted  here,  ch.  110. 

Copies  and  certificates  in  evidence,  ch. 
82. 

Copy-rights  and  patents,  ch.  61. 

Coroner,  ch.  75,  a.  2,  a.  8,  his  inquest, 
ch.  219,  a.  5,  &c. 

Corporations,  &c.  ch.  26,  ch.  143,  shares 
in,  ch.  76,  a.  2,  a.  10,  corporators,  wit- 
nesses, ch.  90,  a.  4. 

Costs,  ch.  195. 

Courts,  Federal  and  State,  thehr  powers 
and  duties,  and  how  instituted,  ch.  187. 

Covenant,  on  what  words  it  lies  or  not, 
in  law,  and  rules  of  construction,  ch. 
101,  see  ch.  102,  ch.  103,  above. 

to  convey  lands,  ch.  114,  a.  2, 

on  what  interest,  seizin,  &ic.,  and  pos- 
session, ch.  104,  which  rans  with  the 
land  or  not,  ch.  105. 

—  which  bind  heirs,  executors,  ad- 
ministrators, wives,  assignees,  &c.  or 
not,  ch.  106.  joint  and  several,  ch.  107. 

■  of  seizin,  rights,  warranty,  and 

as  to  incumbrances,  ch.  1 15. 

•^—  as  to  quiet  enjoyment  and  sav- 
ing harmless,  ch.  1 16. 

to  repair  and  pay  rent,  ch.  1 17. 

—  mutual,  independent, and  concur- 
rent, ch.  1 18. 

. lies  in  several  cases,  estoppels, 

also  to  pay  taxes,  &€.  ch.  1 19.  / 

.  breach  of,  ch.  120,  pleadings  in 

by  defts.,  cb.  121,  rescinded,  ch.  122. 

pleas  in,  on  several  heads,  ch» 

123,  ch.  124. 

Coverture  In  abatement,  ch.  176,  a.  7,  In 

bar,  ch.  179,  a.  6. 
Crimes,  offences,  and  punishAents,  ch. 

197  to  222,  see  several  heads,  and  ta- 
ble of  contents. 
Customs  and  presc^tions,  ch.  26,  ch. 

143,  a.  12,ch.  79,T3. 
Damages,  ch.  28,  ch.  85. 
Damage  feasant,  ch.  2,  a.  6,  ch.  171,  a. 

12. 
Day,  dates,  calendar,  month,  ch.  27. 
Dead  bodies  protected,  ch.  218,  a.  2. 
Debt,  action  of,  ch.  139  to  ch.  170,  ch. 

178,  a.  12,  &c.  see  several  heads  and 

table  of  contents. 
Deceit,  civil  action,  ch.  62,  and  a.  7,  in 

ch.32. 
Declarations,  rales,  and  cases  as  to,  dn 

175,  a.  1,&LC. 
Deeds^  ch.  86,  ch.  109,  a.  3,  &r. 
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Defamatioo  and  libel,  ch.  63. 
Defaults,  ch.  175,  a.  14. 
Deforcement,  ch.  178,  a.  28. 
Demmrers  to  evidence,  ch.  100. 
— —  generally,  ch.  181. 
Departure,  ch.  180,  a.  4. 
Depositions  and  affidavits,  ch.  87. 
Devise  of  estates,  see  Estates,  ch.  125, 

Discontinuance  of  actions,  ch,  175,  a. 

11,  of  estates,  ch.  114,  a.  90. 
Dbtress,  as  an  eiecution,  ch.  136,  a.  15, 

Le.  ch.  151,  a.  1. 
Disturbance  in  elections,  &€.  ch.  64. 
Double  pleadings,  ch.  180,  a.  3,  duplicity 

in,  a.  2. 
Dower,  ch.  130,  a.  4,  ch.  178,  a.  13. 
Drains,  &c.  ch.  208,  a.  12,  s.  21. 
Duress  and  per  minas,  ch.  168,  a.  1,  in 

ch.  144,  ch.  197,  a.  6. 
Earnest  paid,  ch.  11,  a.  2,  a.  4,  ch.  139, 

a.  8. 
Ease  and  favour^  ch.  144,  a.  14,  kc.  ch. 

148,  a.  8. 
£aves*droppers,  ch.  206,  a.  4. 
Ejectment, see  Land-actions,  ch.  178. 
Elections,  ch.  64,  a.  4,  ch.  204,  a.  8. 
Embenling  public  stores,  lie.  eh.  200,  a. 

6. 
Emblements,  ch.  76,  a.  6. 
Embracery,  ch.  204,  a.  7. 
Endorsement  of  writs,  ch.  175,  a.  9. 
Entry  of  actions,  ch.  175,  a.  11. 
Entiy  on  lands,  ch.  2,  a.  3,  ch.  132. 
Entjy,  the  writ  of,  ch.  178,  a.  16,  ke. 
Equity,  ch.  1, a.  7,  s.  33  to  50, ch.9,  a.  1, 

a.  5,  ch.  1 1,  a.  6,  ch.  19,  a.  2,  ch.  39,  a. 

12,  &c.  ch.  114,  a.  27,  ch.   193,  a.  21, 
&c.  ch.  225,  ch.  226. 

Error,  ch.  137,  cases  in,  ch.  187,  ch.  224, 
a.  8,  a.  10. 

Escapes,  false  returns,  rescues,  and  ex- 
emption from  arrests,  ch.  66,  ch.  204, 
a.  9,  ch.  144,  ■.  16. 

Escrows,  deeds  delivered,  ch.  159. 

RsUtes  generally,  ch.  125,  by  descent, 
ch.  126,  ch.  126,  by  purchase,  ch.  125, 
by  limitation,  ch.  125,  by  devise,  ch. 
127,  in  fee,  ch.  128,  in  tail,  ch.  129, 
for  life,  ch.  lap,  by  aliens,  ch.  131,  by 
entry  and  possession,  ch.  132,  for  years, 
at  will,  and  sufferance,  ch.  133,  in 
l^oods,  in  common,  coparcenary,  and 
joint  tenancy,  ch.  134,  in  reversion 
and  remainder,  ch.  135,  by  forfeiture, 
and  executions  levied,  ch.  136. 

Estoppels,  eh.  160  and  177,  a.^  8. 

Estrays,  ch.  76,  a.  7. 

Evidence,  ch.  80  to  99,  see  each  head, 
and  table  of  general  rules  and  maxims, 
ch.  80. 

Exceptions  in  deeds,  ch.  109,  a.  4,  in 
statutes,  ch.  196,  a.  3,  ch.  221,  a.  13. 


Exchange  of  lands,  clu  1 10,  a.  7,  of  goods, 

ch.  77,  a.  5. 
Executions,  ch.  75,  a.  8,  kc.  oh.  136,  a. 

5  to  19. 
Executors  and  administrators,  ch.  29, 

how  bound,  ch.  106,  a.  2. 
Extortion,  ch.  204,  a.  11. 
Factors,  ch.  30. 

False  imprisonment,  ch.  172,  a.  9. 
Fees,  ch.  31,  ch.  49,  ch.  144,  a.  15. 
Felony,  ch.  200,  tic.  see  each  head  and 

table  of  contents. 
Fences,  ch.  66. 

Ferae  naturae,  ch.  72,  a.  1,  ch.  76,  a.  9. 
Ferries,  ch.  67,  neglected,  ch.  206,  a.  6. 
Fire  works,  and  firing  woods,  ch.  206,  a. 

2,  a.  7. 
Fisheries,  flats,  rivers,  &c.  ch.  68,  ch.  208, 

a.  5. 
Fixtures,  heir  looms,  trees,  &c.  ch.  76, 

a.  8. 
Forcible  entry  and  detainer,  process,  ch. 
132,  a.  6. 

indictments,  ch.  204,  a.  12. 

Forestalling,  engrossing,  monopolies,  ch. 

205. 
Forgery,  oh.  213. 
Formedon,  ch.  178,  a.  21,  kc.  ch.  114,  a. 

21,  a.  30. 
Former  judgment,  pleaded  in  bar,  ch.  29, 

a.  16,  ch   166,  a.  5,  ch.  178,  a.  22. 
Fornication,  ch.  198,  a.  9,  contracts  as  to, 

ch.  104,  a.  3. 
Frauds,  ch.  9,  a.  1,  ch.  11,  a.  4,  &c.  ch. 

82. 
Freight,  ch.  33. 

Fully  administered,  ch.  179,  a.  15. 
Gaming,  Ass.  ch.  34.  debt,  ch.  145,  ind. 

ch.  206,  a.  l,a.  2. 
Gift,  deed  of,  ch.  110,  a.  1. 
Giving  colour  in  pleading,  ch.  177,  a.  10, 

ch.  178.  a.  24. 
Goods,  lire  estates  in,  ch.  130,  a.  6,  lost, 

ch.  70,  a.  7. 
Grants,  ch.  110,  a.  2. 
Guardians,  minors,  idiots,  persons  non 
compos,  kc.  ch.  36,  first  witnesses,  ch. 
90,  a.  6. 
Habeas  corpus,  ch.  172,  a.9,ch.220,  a.8. 
Handwriting,  how  evidence  or  not,  ch. 

88. 
Hearsay  and  reputation,  evidence  or  not, 

ch.  89. 
Homicide,  ch.  212,  a.  2. 
Horce-racing,  ch.  208,  a.  8. 
Hypothecation,  ch.  188,  a.  6. 
Idle  persons,  ch.  206,  a.  4. 
Idolatry,  ch.  198,  a.  3. 
Impariance,  ch.  175,  a.  18. 
Impeachment,  ch.  222. 
Implied  promises,  ch.  9,  a  21,  a.  22. 
Incest,  ch.  46,  a.  2,  ch.  198,  a.  9. 
Indebitatus  assumpsit,  ch.  86. 
Indictments,  ch.  218. 
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iDfonnations,  ch.  210,  eomjiounding  of, 

ch.204,  a.  1. 
Injunctions,  cb.  186,  a.  11,  be  oh.  2526, 

a.  14,  ch.  226,  a.  13,  &c. 
Innkeepers,  &,c.  ch.  37,  ch.  206,  a.  3,  Lc. 
Inquests  of  office,  ch.  109,  a.  11,  ch.  178, 

a.  20. 
Inwnity,  ch.  93,  a.  3,  ch.  90,  a.  l2,  ch. 

127,  a.  4. 
Insimul  computasset,  ch.SS. 
Insolvency,  ch.  39. 
Insurance,  ch.  40. 
Interest  of  money,  ch.  41. 
—  in  witnesses,  ch.  90. 
Intrusion,  writs  of,  ch.  178,  a.  16,  kc. 
Jesuitism,  cb.  198,  a.  6. 
Joinder  in  actions,  ch.  176,  a.  2. 
Joint  interest,  ch.  42. 
Jointnre,  ch.  ]3(»,  a.  6. 
Issues  of  land,  ch  69,  a  3,  ch.  136,  cases 

in  pleading,  ch.  91,  cb.  178,  a.  2,  &c.' 
Judgment,  debtoo,  ch.  146,  tn  rem,  ch. 

96,  a.  1,  &c. 
Jurisdirtiun,  ch.  66,  a.  6,  cb.  76,  a.  4,  a. 
18,  ch.  179,  a.  20,  ch.  187,  a.  7,  ch. 
210,  a.  4,  &Lc.  ch.  226,  ch.  226,  &c. 
Jury  trial  and  new  trials,  ch.  182,  cb. 

183,  ch.  186,  a.  10. 
Justifications,  cb.  171,  a.  11,  cb.  173,  a.  7, 

&c.  ch.  179,  a.  20. 
Kidnapping,  cb.  21 1,  a.  6. 
Lands,  torts  as  to,  ch.  69. 
Land  actions,  cb.  178,  a.  14,  to  a.  26,  a. 

33. 
Larceny  and  robbery,  cb.  214. 
Leases,  ch.  1 10,  a.  3,  ch.  133,  ch.  161. 
-  and  releases,  cb.  1 10,  a.  4,  &c. 

Legacies,  assumpsit  for,  ch.  43,  debt  for, 

ch.  147. 
Liens,  ch.  44. 

Levving  war,  ke.  ch.  199.  a.  6,&c. 
Lewdness,  ch.  198,  a.  9. 
Libels,  ch.  63,  a.  7,  j^.actioQsiodlot.cb. 

21>7,  a.  1,  &c. 
Liceiisrs  of  court  to  sell  lands,  ch.  104, 

a.  3,ch   115,  a.  10. 
Licensed  houses,  ch  206,  a.  3.. 
Limitations  of  personal  actions,  cb.  161. 

of  real,  ch.  178,  a.  26.  cb.  179,  a. 

19. 
Lord's  day,  cb    198,  a.  8,  arrests  Id,  cb. 

65,  a.  4,  ch.  204,  a.  9. 
Lost  goods,  k,c.  cb.  76,  a.  7. 
Lotteries,  cb.  2<>8,  a.  9. 
Louisiana.  Liens,  r.b.44,  a.  4,Legacies,  ch. 
147,  a.  9.  &c  and  titles,  ch.  223,  a  16. 
Luxury,  cb.  206,  a.  6. 
Mail,  robbery  of,  cb.  207,  a.  6. 
Mnia  prohibita,  ch.  9,  a.  10,  a.  16,  ch. 

l(a,a.  3. 
Malfeasances  and  misfeasances,  cb.  72. 
Malice,  cb.  63,  a.  4,  a.  7,  cb.  197,  a.  7. 
Mnlicioiis  prosecutions,  ch.  70. 
Malum  iu  sc,  ch.  9,  a.  10,  a.  16,  ch.  lOl, 


MaDdamntf,  eh.  186,  a.  2« 

Manstealing,  ch.  211,  a.  8, 

Markets  and  fairs,  ch.46. 

Marriage!  and  di voices,  oh.  46. 

Master  and  servant,  master  and  owaer, 

ch.  47. 
Maxims,  eh.  80,  a.  1,  ch.  187,  a.  18. 
Mayhem,  ch.  172,  a.  9,  s.  29,  ch.  168,  ch. 

216,  a  6. 
Merger,  ch.  1 14,  a.  28,  cb.  136,  a.  2,  a  4. 
Mesne  profits,  cb.  132,  a.  8,eb.  161,  a.  8. 
Mills,  lands  flowed,  water! ng-plaeea  and 

water-coarses,  &c.  ch.  71,  ch.  78,  a.  9. 
Ministers  of  the  gospel,  ch.  48. 
Misnomer,  cb.  176,  a.  6. 
Money,  valne  of,  cb.  170,  a.  6. 
Money  had  and  received,  paid  and  lent, 
cb.  9. 
.  Morality  and  religion,  offences  against, 
cb.  198. 
Mortgages,  ch.  1 12. 
Murder  and  manslaughter,  cb.  212,  a.  2. 

ch.216. 
Mutiny,  cb.  200,  a.  7 
^taturalisation,  ch.  131,  a.  6,  &c. 
Negative  pregnant,  and  pleas,  ch.  180, 

a.  7. 
Negligence,  ch.  73. 

Never  admr.,  bailiff,  &c.  ch.  179,  a.  10. 
Next  of  kin,  ch.  29,  a.  1,  cb.  126,  a.  7« 

ch.  126,  a.  1,  a.  3. 
Next  friends,  (prochein  amy,J  ch.  36. 
Nil  debet,  ch  76,  a.  18,  ch.  91,  a.  4,  ch. 

151.a.9,ch.  164,  ch.  162,  a.  L 
NildicitpCb.  176,  a.  16 
Nil  habuit  in  tenementis,  ch.  121,  a.  S, 
ch.  161.  • 

Non  assumpsit,  cb.  91,  a.  1.  ch.  161,  a. 

14, 16. 
Non  cepit,ch,  91,  a.  7,  ch.  171,  a.  7. 
Non  est  factum,  ch.  91,  a.  6,  ch.  162,  a.  2, 

ch.  179,  a.  12. 
Non-sait,  cb.  176,  a.  12,  nolle  prosequi.  Id. 
Non-tenure  &.c.  ch.  176,  a.  12,  disclaim- 
er, id. 
Not  guilty,  ch.  179,  a.  13. 
Notice  and  request,  ch.  177,  a.  11,  ch. 

194,  a.  1. 
Notice  to  quit,  cb.  133.  a.  4,  s.  16,  Ilc. 

178,  a.  33. 
Nudum  pactum,  ch.  1,  a.  8,  a.  46,  ch.  9, 

a.  14. 
Nusance,  Action,  ch.  74,  indictment,  ch. 

206. 
Nul  dissiesin,  ch.  104,  a.  3,  ch.  178,  a.  16. 
Nul  tiel  record,  ch.  163,  ch.  179,  a.  18, 

ch.  190,  a.  1,  &c. 
Officers,  fees  and  salaries,  ch.  49,  their 
powers  and  duties  as  to  suits,  hail,  ex* 
ecutions,  cb.  76,  bonds  to  them,  ebb 
144,  a   14,  &.C. 
Operation  in  law,  ch.  180,  a.  14. 
Orders  and  guaranties,  ch.  60. 
Ouster,  ch.  92. 
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Oyer,  eh.  1«4»  ek.  190,  a.  4,  eh.  128,  a. 

2,kc.ch.  177,  a.  1. 
Pampbenialia,  oh.  19,  a.  19. 
Parceners,  ch,  42,  a.  1,  ch.  126,  a.  6,  cb. 

134,  a.  4. 
Pardons,  ch.  98,  a.  20,  ch.  193,  a.  3^ 
Parent  and  child,  eb.  61. 
Parol  evidence,  cb.  93. 
PartKion,  cb.  191. 
Partners  and  part  owners,  cb.  62. 
Pav«ports  ch.  186,  a.  18. 
Pawns,  ch.  17,  a.  4. 
Paying,  ch.  1(»1,  a  2,  ch.  128,  a.  2. 
Payments,  plea,  ch.  166,  cb.  179,  a.  14. 
Penalties  and  statutes,  qni  tam,  cb.  148. 
Per  infortuniam  and  self  defence,  cb. 

216. 
Perjury  and   snfooraation   thereof,    ch. 

210. 
Firacy,  cb.  186,  a.  6,  ch.  210,  a.  6  to  9. 
Playhouses,  ch.  206,  a.  6. 
Pleadinf^s  in  civil  causes,  ch.  174  to  196, 

see  each  head  and  table  of  contents. 
Polygamy,  cb.  198,  a.  10. 
Poor,  or  paupers,  ch.  63. 
Possession,  ch.  104,  a.  4,  twenty  yean, 

cb.  132,  a.  7,  a.  17,  &c. 
Possibility,  ch.  1,  a.  6,  ch.  104,  a.  2,  ch. 

126,  a.  6,  cb.  13(»,  a.  6. 
Post  office  contracts,  cb.  64. . 
Pound  breach,  ch.  209,  a.  6. 
Practice,  ch.  194. 
Presumnitive  evidence,  ch.  94. 
Prison  bonds  sued,  ch.  144,  a.  17. 
Prisons,  breach  of,  ch.  209. 
Privies,  cb.  1,  a.  6,  cb.  36,  a.  1,  a.  6.  a.  8, 

cb  96,  a.  2. 
Privile^s,  cb.  176,  a.  7. 
Probate  l>onds,  kc  cb.  149,  ch.  29,  a.  16, 

ch.  90,  a.  12. 
Procedendo,  cb.  138,  a.  6,  cb.  186,  a.  3. 
Process  of  contempt  and  outlawry,  ch. 

220. 
Profit,  ch.  180,  a.  11,  ch  170,  a.  11. 
Prohibition,  writ  of,  ch.  186,  a.  4. 
Proliiity  in  pleading,  ch.  180,  a.  13,  ch. 

123,  a.  2. 
Proprietaries,  ch.  109,  a.  11. 
Protections,  cb.  66,  a.  4,  ch.  186,  a.  17. 
Protests,  cb.  20,  a.  11,  cb.  97,  a  3,  s.  16. 
Protestando,  cb.  177,  a.  7. 
Quo  warranto  informations,  ch.  186,  a. 

12,  be.  ch.  143,  a.  3. 
Rape,  cb.  216,  a.  6. 
Rebutter,  ch.  124,  a  2,  a.  6,  Slc. 
Recof^nisances  and  bail,  cb.  160,  ch.  76, 

a.  6,  kc. 
Records,  ch.  95,  ch.  166,  ch.  81,  a.  2,  &c. 
Releases,  cb.  1 10,  a.  6,  cb.  167,  cb.  179, 

a.  16. 
Remainders  and    reversions.  Uses,  cb. 

114,  a.  20  to  26,  generally,  cb   l:i5. 
Remedies,  by  acts  of  the  parties,  cb.  2. 
Remitter,  eh.  114,  a.  29. 


Rent,  eh.  102,  a.  6,  ch.  117,  eovenant  for 

debt  for,  ch  161. 
Repleader,  ch.  183,  a.  2. 
Replevin  generally,  ch.  171,  issue  in,  ch. 

91,  a.  7. 
Replications,  &c.  ch.  180,  a.  1. 
Repugnant  pleas,  cb.  180,  a.  6. 
Rescinding  contracts,  cb.  61,  a.  1,  ch. 

122 
Residuum  of  estates,  cb.  127,  a.  10. 
Retraiit,  ch.  176,  a.  13. 
Revenue,  cb.  72,  a.  8,  cb.  69,  a.  9,  ch. 

119,  cb.  224. 
Reviews,  cb.  189,  in  enulty,  ch.226,  a.  11. 
Revocation  of  wills,  en.  127,  a.  8. 
Riots,  routs,  &c.  cb.  21 1,  a.  1,  kc. 
Safe  conduct,  cb.  186,  a.  18. 
Salvaee,  ch.  12,  a.  7. 
Saved  harmless,  cb.  169,  eh.  179,  a.  11. 
Schoob  neglected,  ch.  211,  a.  4. 
Scire  facias,  cb.  190. 
Sea,  how  common,  ch.  68,  its  limits,  ch. 

186,  a.  11. 
Search  warrant,  &c.  eb.  217,  a.  2,  note. 
Seizin  and  disseizin,  cb.  104,  a.  3,  ch.  109, 

a.  6. 
Seisnres  in  eases  of  revenue,  embargo, 

&c.  cb.  224. 
Sepulchres  of  the  dead,  cb.  198,  a.  12. 
Service  and  return  of  writs,  cb.  176,  a.  7, 

&c. 
Set  off,  cb.  168. 
Sham  pleas,  ch.  180,  a.  12. 
Sheriff,  ch.  75,  a.  2,  a.  7,  a.  8,  a.  11,  a.  20, 

ch.  136,  a.  16,  &c. 
Ships  he.  wilfully  destroying,  cb.  211,  a. 

7,  on  the  sea,  ch.  186,  a.  6. 
Sickness,  contagious,  ch.  2()8,  a.  14. 
Simple  contract,  debt  on,ch.  152, 
Since  the  last  continuance,  cb.  177,  a. 

12. 
Slavery,  formerly  in  Massachusetts,  ch. 

63,  a.  1,  &ic. 
Slave  trade,  oh.  211,  a.  6,  Slavery  in 
Virginia  &c.  ch.  9^,  a.  3,  cb.  223,  a.  1 1. 
Sodomy,  ch.  216,  a.  6. 
Soil  and  freehold,  pleaded,  ch.  91,  a.  8, 
ch.  171,  a.  12,  ch.  172,  a.  3,  kc.  ch. 
173,  a.  2,  a.  8,  kc. 
Son  assault  demesne,  pleaded,  ch.  173, 

a.  9. 
Special  property,  as  by  accession,  allu- 
vion, by  confusion  of  goods,  in  toll, 
kc.  cb.  76,  a.  1,  kc. 
State  jurisdiction,  ch.  187,  a.  7,  records 
of  one,  bow  valid  in  another,  cb.  81, 
a.  2,  ch.  96,  a  4,  ch.  146,  a.  8. 
State,  crimes  against,  as   treason  kc.^ 

felonies  kc.  ch.  199,  ch.  200. 
States,  sketch  of  statute  titles  in,  ch.  223. 
Statutes,  cb.  196. 
Substance,  form,  ch.  180,  a.  9. 
Suicides,  ch.  215,  a.  6,  ch.  219,  a.  6,  kc. 
Summary  view  of  executory  estates,  ch. 
114,  a.  31. 
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Sammons  and  seTeranee,  ch.  1,  a.  6,  ch. 

137,  a.  8,  ch.  176,  a.  4,  cb.  29,  a.  16. 
Sapereedeas,  cb.  137,  a.  8,  &c.  ch.  138, 

a.  7,  ch.  188,  a.  1,  ch.  189,  a.  6. 
Saperstitious  luefl,  cb.  114,  a.  12. 
Sur  disseisin,  writ  of,  ch.  178,  a.  14,  &e. 
Surety,  how  saved  harmless,  ch.  169,  ch. 

9,  a.  13. 
Surety  of  the  peace  &c.,  ch.  160,  a.  9. 
Surplusage,  ch.  180,  a.  8. 
Surviving  partner  £ic.,  ch.  6,  a.  2,  cb.  42, 

ch.  62,  a.  4,  ch.  168,  a.  2. 
Synopsis,  ch.  193. 
Tender,  and  bringing  money  into  court, 

ch.  170,  ch.  144,  a.  10,  kc.  ch.  121,  a. 

2,  ch.  177,  a.  6. 
Timber,  &c.  sb.  211,  a.  9. 
Traverse,  cb.  180,  a.  10. 
Treason  hue.  ch.  199,  ch.  200. 
Treasure  trove,  cb.  76,  a.  7. 
Trees,  ch.  76,  a.  8. 

Trespass,  ch.  172,  cb.  173,  ch.  21 1,  a.  9. 
Trials,  see  Jury,  cb.  193,  a.  38,  ch.  194, 

a.6,  cb.  221,  a.7. 
Trover,  ch.  77. 
Trustee  actions,  cb.  192. 
Trusts  and  trustees,  ch.  1 14,  a.  14,  &c. 


Twenty  years'  p«sses8ioB,'tfae  effect,  ik. 

104,  a.  4. 
Variance,  ch.  166,  a.  4,  ch.  176,  ch.  186, 

a.  9,  ch.  218,  a.  16. 
Venire  de  novo,  cb.  183,  a.  8. 
Venue,  cb.  176,  a.  6. 
Verdicts  and  judgments,  ch.  96. 
Videlicet,  cb.  192,  a.  9. 
Views  by  juries,  ch.  68,  a.  4,  cb.  178,  a. 

13,  &c. 
Voucher,  ch.  124,  ch.  177,  a.  2. 
Unwholesome  provisions,  ch.  208,  a.  11. 
Use  and  occupation,  ch.  66. 
Uses  and  trusts,  cb.  1 14. 
Usury,  ch.  163,  ch.211,  a.  10. 
Wages,  ch.  66. 
Wages  of  seamen,  cb.  67. 
Warranty,  see  Covenant,  cb.  116. 
Waste,  ch.  78. 
Wavs  and  bridges,  ch.  79. 
Weights  and  measures,  cb.  211,  a.  12. 
Wills,  ch.  90,  a.  12. 
Witnesses,  ch.  80,  ch.  90,.  ch.  98. 
Witchcraft,  ch.  198,  a.  7. 
Wreck,  kc.  ch.  76,  a.  7,  s.  36,  kc. 
WriU,  ch.  176,  ch.  186. 

ofright,  ch.  228. 

Writings  not  sealed,  ch.  93,  ch.  97. 
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ANALYTICAL  INDEX  OP   THE  CHAPTERS  AND  ARTICLES. 


In  this  table  Is  espressed  the  sabject  matter  of  each  chapter  and  of  each  article. 
Engluk  etues  means  those  ap|ilying  in  our  pnctice.  The  sections,  &c.  into  wliich 
articles  are  divided,  are  omitted  In  the  table,  as  are  also  the  sections  into  which 
soBM  chapters  are  divided. 


CHAPTER  I. 

CONTRACTS  AND  CONSIDERATIOlfS. 

Ari.  1.  Principles  of  contracts  and  agreements,  their  probable  origin, 
•  and  the  spirit  of  them. 

2.  The  nature  of  contracts  and  th^  forms  of  them. 

3.  The  execution  of  them. 

4.  Contracting  parties,  their  capacities,  &c. 

5.  Matter  of  contracts. 

6.  Privies  in  contracts. 

7.  When  discharged  or  dissolved,  generally,  and  notes  as  to  the 

principles  of  contracts  in  the  civil  and  other  laws. 

8.  Consideration  of  contracts,  when  good  or  not,  fic 

9.  The  law  does  not  weigh  the  quantum  of  the  consideration. 

10.  The  suspension  of  the  plt^s  right  any  time,  is  a  ground  of 

promise. 

11.  So  any  damage  to  another,  suspension  or  forbearance  of  their 

right. 

12.  The  want  of  consideration  does  not  apply  where  the  promiser 

enters  on  the  doing  of  the  thing  promised. 

13.  A  prior  moral  duty  is  a  sufficient  ground  of  an  actual  promise. 

14.  A  deliberate  contract  in  writing  is  primd  facie,  though  not  con- 

clusive, evidence  of  a  consideration. 
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Art.  16.  As  to  impeaching  a  promissory  note  on  accomit  of  a  considera- 
tion. 

16.  There  are  two  kinds  of  considerations. 

17.  A  mere  Tolnntarj  courtesy  is  not  a  consideration. 

18.  Considerations  executory. 

1 9, 20, 21 .  The  debts  of  other  persons,  where  considerations  or  not 

22.  Both  parties  must  be  bound,  &c. 

23.  One's  promise  is  a  consideration  only  when  he  can  perform. 

24.  A  loss  or  prejudice  to  one  U  a  good  consideration. 

25.  Considerations  illegal,  in  whole  or  in  part,  are  bad. 
'26.  F6rbearance,  when  a  consideration  or  not 

27.  A  debt  due  only  in  conscience  is  a  consideration  of  a  promise. 

28.  When  assets  are  a  good  consideration  for  an  executor's  pro- 

mise, &c. 

29.  If  no  cause  of  action  exist,  there  is  no  consideration. 

30.  Considerations  past. 

31.  Considerations  grounded  on  relationship. 

32.  The  discharge  of  a  debt  is  a-good  txmsideration. 

33.  So  to  prove  a  debt 

34.  So  a  bare  relation  between  owner  and  tenant. 

35.  Cohabitation  when  a  consideration  or  not. 

36.  Wife's  consent,  a  good  consideration  or  not 

37.  The  pit's  endeavour,  when  a  consideration  or  not 

38.  So  to  do  voluntarily  what  one  ought  to  do  is  good,  &c. . 

39.  Considerations  perfectly  past. 

40.  Idle  considerations  are  as  none. 

41.  Considerations  continuing. 

42.  Acts  of  officers  considerations  or  not. 

43.  A  compromise  of  ^a  doubtful  right  is  a  good  ground  of  a  pro- 

mise. 

44.  If  no  reward,  no  skill,  or  no  neglect  is  implied,  thefe  is  no 

foundation  of  a  promise. 

45.  A  contract  personal  once  discharged  can  never  again  be  the 

consideration  of  a  promise. 

46.  Jfudum  Pactum. 

47.  When  a  note  for  land  to  a  third  person  Is  valid,  though  the 

title  foil. 

48.  Consideration  bad. 

49.  A  consideration  of  the  promise  must  be  proved  though  in 

writii^. 

50.  Constructioh  of  contracts. 

51.  One  Ib  void  of  a  kind  to  impose  on  the  court,  &c. 

52.  A  contract  as  to  State  lottery  tickets. 
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CHAPTER  II. 

REMEDIES  BY  THE  ACTS  OF  THE  PARTIES. 

Art  1.  Id  certain  cases  from  necessity. 

2.  By  recapture. 

3.  Bj  re-entry  op  lands,  and  one'ii  going  on  the  lands  of  another 

to  take  his  goods,  kc. 

4.  Abating  nusances. 

5.  Taking  chattels,  damage  feasant  in  what  cases,  kc. 

6.  By  accord  and  satisfaction. 

7.  By  arbitration  and  notes. 

CHAPTER  III. 

ACTION  WHAT. 

Art.  1.  Is  a  lawful  demand  of  one's  right,  how,  kc.  and  actions  how 
personal,  real,  and  mixed,  en  contracts 'and  torts,  fcc. 

2.  Who  may  be  pit. 

3.  How  in  actions  several  persons  may  be  pits.,  andgen^riEj  forms 

in  using. 

CHAPTER  IV. 

WHEN  THE  PLT.  HAS  A  RIGHT  OP  ACTION,  AND  OF  WHAT  KIND  IN  VARIOUS  CASES. 

CHAPTER  V. 

WHEN  PLT.  HAS  AN   ELECTION   IN  ACTIONS,   AND   MAT,    IN    SEVERAL  CASES,  SUE 

EITHER. 

CHAPTER  VI. 

PLT.  MUST  %r%rr  till  the  cause  of  action  is  accrued— or  ACTIO  NON 

ACCREVIT. 

Art.  1.  The  principle  of  law  how  settled. 
2.  Principle  of  survivorship  in  actions. 

CHAPTER  VII. 

ACTIO  PERSONALIS  MORITUR   CUM   PERSONA.      ACTIONS   ON  CONTRACTs'spRVIVE, 
ON  TORTS  DIE  WTFH  THE  PARTIES,  &C. 

CHAPTER  VIII. 

ACTION  OF  ACCOUNT. 

Art.  1.  Is  founded  on  contract  and  privity  in  law,  kc.  for  things  un- 
certain. 
%  Sundry  cases. 
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^rt.  3.  Three  cases  in  Massachusetts,  and  declaratioDS,  &c. 
4.  Pleading  in  account,  and  evidence. 

CHAPTER  IX. 

ACTION  OF  ASStTMPSlT.     MONIES  HAD  AND  PAID,  &C. 

Art.  1.  On  promises  not  under  seal,  expressed  or  implied,  the  three 

settled  grounds  thereof. 
2.  For  monies  had  and  received,  when  due  in  equity  and  good 

conscience. 
.  3.  Monies  paid  by  mistake. 
4.  Monies  obtained  by  deceit. 
6.  When  the  consideration  fails. 

6.  For  monies  paid  on  a  void  authority. 

7.  Monies  obtained  by  extortion,  imposition,  embezzling,  &c. 

8.  For  monies  paid  on  judgments  reversed,  erroneous,  void,  kc. 

9.  For  the  proceeds  of  one's  property  another  obtains  by  wrong 

and  sells. 

10.  For  monies  paid  on  contracts  illegal  and  void  in  law. 

11.  For  monies  mispaid  to  an  agent,  not  paid  over,  &c. 

12.  Several  cases,  monies  had  and  received,  &c.  . 

13.  In  aswmpsit^  husband  cannot  recover  monies  secured  to  his 

wife's  sole  and  separate  use. 

14.  When  there  is  a  warranty,  this  action  for  monies  had  and 

received  does  not  lie. 

15.  For  monies  paid,  laid  out,  and  expended. 

16.  On  illegal  contracts. 

17.  For  monies  paid  by  sureties,  bail,  &c. 

18.  For  monies  lent — and  agent  and  principal  as  to  pontracts. 

19.  When  the  pit.  must,  or  may  not  sue  in  atUer  droits  or  in  his 

own  right,  various  cases  and  principles  considered. 

20.  When  one  agrees  to  pay  another's  debts,  how  far  OMswnpsit 

lies,  and  how  far  there  must  be  a  written  promise. 

21.  Certain  promises  raised  by  law,  the  principles  whereon,  and 
•     sundry  cases. 

22.  How  an  express  promise  excludes  an  implied  one,  or  not,  or 

pit  may  recover  on  his  comi|ion  counts  or  not. 

CHAPTER  X. 

ACTION  OF  ASSUMPSIT.    AQlSTMEtTt, 

Art.  1.  i^stment,  assumpsit  as  to. 

2.  Agistment  on  Massachusetts  statutes. 
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CHAPTER  XI. 

ASSUMPSIT.     AGREEMENT  WRITTEN,  HOW  REQUIRED  OR  NOT. 

'Art,  1.  Agreement  what,  &c. 

2.  Earnest,  the  effects  of  paying  it,  &c. 

3.  Effects  of  the  word  pro  or /or,  and  of  conditions  in  agreements. 

4.  Writings  where  necessary  to^snpport  an  action  on  an  agree- 

ment, and  sales  at  auction. 

5.  A   parol  agreement  cannot  control  a  deed,  how  far  can  a 

writing. 

6.  Parol  agreement  as  to  lands. 

7.  The  manner  of  placing  the  signature,  &c. 

8.  How  a  letter  will,  in  equity,  amount  to  an  agreement. 

9.  Parol  agreements  as  to  lands,  in  equity. 

10.  How  far  parol  agreements  can  affect  written  ones. 

11.  Agreements  waived. 

12.  Agreements  partly  performed. 

13.  Promises  not  within  the  statutes  of  fraud  as  to  lands. 

CHAPTER  Xll. 

ACTION  OF  ASSUBCPSrr.    APPRENTICES. 

Art,  1.  Between  master  and  apprentice,  &c.  as  far  as  it  relates  to  them. 
2.  Sundry  principles  and  cases  on  which  this  action  rests. 

•     CHAPTER  XIII. 

ACTION  OF  ASSUMPSrr.     ARBFTRATIONS  AND  AWARDS. 

Art.  1.  General  principles. 

2.  The  submission  must  be  by  parties  capable  of  contracting,  &c. 

3.  The  effects  of  a  good  award  to  extinguish  the  former  rights 

of  action. 

4.  How  the  award  mi^  be  a  bar,  though  not  performed ;  when  it 

gives  a  new  duty  in  lieu  of  the  former. 

5.  General  principles  necessary  in  every  award. 

6.  An  award  when  certain  or  not. 

7.  An  award  mutual  or  not 

8.  An  award  where  certain,  by  relation  to  something  dehors, 

9.  Referee  act  of  Massachusetts  and  cases  decided  on  it 

10.  Mutual  releases — ^time  of  submission,  a  known  fact,  &c. 

11.  Awards  void  in  part 

12.  How  awards  may  be  performed. 

13.  When  awards  are  final  and  certain,  or  not. 
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Art.  14.  Several  rules,  illastrated  by  cases. 

15.  Blistakes  of  arbitration,  an4  several  cases. 

CHAPTER  XIV. 

ACnON  Of  >kfi|pUllPf|T.    48SI9V]I^ST^. 

Art.  1.  Tlie  principles  and  effepto  ofassigmieBtii. 
£.  £nglish  cases. 
3.  American  cases. 

CHAPTER  XV. 

ACTION  OF  ASSUMPSIT.     ^TT0|Un£9. 

Art.  1.  Atnimpsit  for  ^beir  H^efi. 

2.  Wher«  iii^  has  a  lien  for  costs,  apd  atsumpsU  Uea  tibenBq^* 

3.  Submission  to  aftiilfation  by  Attorney,  .&c. 

4.  Who  is  an  attoniey,  iisc. 

CHAPTER  yVI. 

ACnOH  OF  ASSUBCFSrr.     SALES  AT  AUCTION. 

Art.  1.  Sales  at  auction.    Engligb  casep. 
2.  American  c^es,  &c. 

CHAPTER  XVH. 

ACTION  OF  ASSUMPSIT.     BAILMENTS. 

Art.  1.  General  principles.  * 

2.  How  one  finding  goods,  or.bailee,af  th^mgro^w,  is  answerable. 

3.  Of  hiring. 

4.  Qf  ple4ges. 

6.  Qf  gopdti  dcrUvered  to  the .  parried  for  a  ,re ward. 
6.  Or  to  be  carried  without  a  reward. 
,7.  Qert^  principles  .in  ttbese  cases. 
9.  Possession. 

10.  Bailee's  reward. 

11.  Bailee's  neglect  or  de/Eaylt. 

12.  Bailee's  care  and  diligence. 
.15.  As  fo.|^ofi3rn<5glig^ce. 

14.  Xhe>lmike^!s  )i;^if^pii)g :t|ie  thing,  after, legally  dei||anded  by 

.^  Mior,  tep4^r,  &x:.  fhe  effects. 

15.  Ordinary  care,  what. 

16.  When  is  one's  properfy>l^i|Ve4  OTtSpId. 

17.  Roinanaad:Vr4^<^|afVA<^fL|l)^lja1)j^ 
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JH,  18.  Reasons  for  bringing  into  one  view  the  essential  principles  of 
bailments,  &c.  in  agmmpiit, 
19.  Pt^&ftkXAsek^tba^itun^. 

CHAPTER  XVin. 
AcnoH  or  iksstTiosrr.    BA^Khurrwr. 
Jlri.  1.  General  principles  in  bankrupt  «feiM. 
^.  fiatokrupt  acHons  in  England^  ^. 
b.  ^kxterlcstn  cdl^. 

CHAPTER  XIX. 

ASSUMPSIT.     BAROH  AHD  FEME. 

^rt.  1.  €HehiBMinriBC^pites. 

2.  His  rights  to  her  property,  powet  o^r  her  persbn,  tbrts  as 

to  her,  kc. 

3.  The  effect  ofhis  recovering  a  chose  in  MUooliuitira8hei«,&c. 

4.  Heir  rents. 

5.  Ws  i^fats  as  W  ^jsnid^trktop. 

6.  His  rights  by  jnc^mcfnt,  «tc. 

7.  The  hosbitod's  rigliit  wh^n  %  bfithk^pt 

8.  How  he  is  liable  for  her  "debte  »  if#t 

9.  Where  husband  and  lASt  Hve  ^^fparsl^. 

10.  Her  separate  liability. 

11.  His  being  an  alien  enemy,  the  effects  aS  to  this  «ctton,  Ibc. 

12.  WhentKrorcedifrombed  and  board,Hhis«odaii4bMl  bow  effect- 

ed. 

13.  Where  she  is  not  liable  to  be  sued,  though  living  separate. 

14.  Where  she  elopes,  the  effects. 

15.  She  is  not  liable  to  be  sued,  though  ^hecafry  on  trade  by  her- 
self and  live  apart. 

16.  Marriage  in  fact,  or  by  acknowledgmMt,^ind8'the  husband  in 
regard  to  her  contract  for-neeesdaftes. 

17.  When  she  Is  exeootrlK  orwlministratrix. 

18.  In  cases  of  abduction,  hiB  remedies. 

19.  Her  title  to  his  estate  further,  &c. 

20.  Her  appointments,' &c 

21.  Several  cases. 

22.  Certain  material  principles,  resulting  from  the  above  and  oth- 
er cases,  cdnsidefed  on  thirteen  grodnds. 
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CHAPTER  XX. 

ASSUMPSIT.      BILLS,  KOTES,  AND  NEGOTIABLE  CONTRACTS. 

Art.  1.  General  principles. 

2.  The  property  considered. 

3^  What  is  a  negotiable  contract  or  not. 

4.  Notes,  &c.  void  by  certain  statutes. 

5.  A  contract  once  negotiable  is  always  so,  by  whom  endorsable. 

6.  The  effects  of  an  endorsement,  and  how  it  may  be  restricted. 

7.  The  form  and  effects  of  the  acceptance  of  bills. 

8.  Bills  payable  to  bearer,  kc.  lost,  &c.  also  blank  as  to  a  prom* 

isee. 

9.  When  the  drawer  of  a  bill  may  be  sued,  &c.  or  not 
to.  Protests  and  reasonable  notice. 

11.  Protests,  forms,  &c. 

12.  Days  of  grace. 

13.  Where  the  party  may  have  several  actions  on  bills,  &c. 

14.  Blank  endorsements,  forged  bills,  and  fictitious  payee, 

15.  Endorser  how  liable,  and  amount,  &c. 

16.  The  amount  recovered  on  a  protested  bill. 

17.  Circuitous  actions  on  notes,  &c. 

18.  Evidence  s^inst  the  endorsee,  &c. 

19.  Bills  and  notes  received  in  payment,  the  effects. 

20.  Several  cases. 

21.  Select  principles  in  pleadings  as  to  bills  and  notes. 

CHAPTER  XXL 

4cnoN  OF  ASsuMPsrr.     bills  of  lading. 
Art.  1.  General  principles. 

2.  English  cases. 

3.  American  cases. 

4.  Further  English  cases,  &c. 

CHAPTER  XXII. 

ACnON  OF  ASSUMPSIT.     BY-LAWS  AND  CORFORATIONS. 

CHAPTER  XXllI. 
ASsuMPsrr.     carriers. 
ArL  L  All  persons  carrying  goods  for  hire  are  common  carriers, 
f .  In  what  cases  oBsumpnt  lies  against  carriers  or  not. 
3.  Where  a  carrier  is  not  liable. 
^,  When  the  carrier^s  trust  ends,  kc. 
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Art.  5.  Ciffriers  may  have  this  action  of  amtrnpsii  finr  their  hire. 

6.  The  manner  of  declaring  in  actions  hy  and  against  carriers. 

7.  Cases  in  the  United  States. 

8.  Several  rules  and  cases. 

9.  The  conmion  carrier  is  not  liable,  unless  contracted  with  as  a 
common  carrier. 

CHAPTER  XXIV. 
AsainifsiT.      A  CHOSB  or  AcnoK. 
Art.  1.  A  chose  in  action  is  rather  a  thing  tti  patentia  than  tit  eue. 

2.  How  a  chose  in  action,  snbstantially,  belongs  to  the  assignee. 

3.  Further  cases  in  the  United  States. 

4.  Choses  in  action,  how  far  assignable  or  not  in  their  nature. 

5.  Chose  in  action,  when  it  is  payment  of  a  debt,  ^.  or  not. 

CHAPTER  XXV. 

ASStMPSrr.        CONSIONllElfTS. 

Seetioni  1  to  20. 

CHAPTER  XXVI. 
AssuMPsrr.    customs  and  PRfiscRipnoics. 
Art.  1.  General  principles. 

2.  C^ood  customs,  further  cases. 

3.  Bad  customs,  further  cases. 

4.  Remedies  on  customs. 

5.  Cases  in  the  United  States. 

6.  Pleading  in  prescriptions,  &c. 

CHAPTER  XXVII. 

DATS,  DATES,  MONTHS,,  CALENDAR,  &C.  COMPUTATION  OF  TOCE  IN  SVNDRT  CASES. 

Art.  1-  How  to  compute  days  mentioned  in  contracts. 

2.  What  a  month  in  this  country. 

3.  Alterations  in  the  calendar,  when  the  common  leap  year  must 
be  omitted  and  how. 

4.  Reasons  for  the  lunar  monthd. 

5.  Day  of  the  date  how  computed. 

6.  Alteiii^  the  date  of  a  MU,  aroids  it. 

CHAPTER  XXVIII. 
ASsuMPsrr,  rules  of  damages  m,  damages  how  ascertaincd  therein. 
Art.  1  General  principles. 
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Art.  2,  Pr^Smises  to  deliver  gOo^B)  tranafer  stock,  &c.  wbat  damages  on 

the  breach  of  them, 
3.  Promises  oo  demand,  what  damages  oa  the  breach  of  t)iem. 
4;  Promises  to  pay  very  unreasonably  sums,  how  treated,  and 

what  damages  allowed. 

5.  Damages  agreed,  as  a  measure  of  right,  between  the  parties. 

6.  Of  nominal  damages. 

7.  Damages  in  trespass,  vi  et  armis. 

8.  Damages  applied  to  the  good  part  of  the  declaration. 

CHAPTER  XXIX. 

.ASSUMPSIT.       EXECUTORS  AND  ADMINISTRATORS,  AND   ACTIONS   BY   AND   AGAINST 
THEM,  AND  GENERAL  PRINCIPLES. 

Jirt  1.  Administrators,  how  appointed,  &c. 

2.  Executors,  how  appointed,  &c. 

3.  Rights  and  duties  of  both. 

4.  English  authorities  adopted  here,  &c.  American  cases. 

5.  When  the  action  is  suspended  or  not. 

6.  Actions  ag^ain^t  an  executor  of  his  own  wrong. 

7.  Impending  actions,  how  and  when  executors  and  adminiBtra- 
tors  come  in,  &rC. 

8.  Several  other  cases  decided  on  American  statutes. 

9.  The  power  of  a  surviving  executor  to  sell  lands,  &c. 

10.  Lands  sold  by  executors  to  pay  debts,  &c.  the  effects. 

11.  Administrators,  how  accountable  for  effects. 

12.  Where  an  executor,  &c.  may  be  sued  in  his  own  name. 
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CHAPTER  I. 

CONTRACTS  AND  CONSIDERATIONS. 

Art.  1.  In  this  chapter  the  nature  and  principles  of  con- 
tracts will  be  briefly  considered  ;  and  contracts  in  detail  will 
be  considered,  and  the  actions  founded  on  the  various  species 
of  them,  in  a  large  proportion  of  the  following  chapters. 

Sect.  1.  FThcU  Ua  contract.  The  best  and  most  compre- 
hensive definition  found  is  the  French,  derived  from  the  civil 
law,  which  is  defined  thus,  ^'  a  convention  by  which  one  or 
more  persons  obligate  themselves  to  one  or  more  other  per*- 
8ons  to  give  or  do,  or  not  to  do,  something."  Blackstone  de- 
fines a  contract,  which  usually  conveys  an  interest  merely  in 
action,  thus  :  "  an  agreement^  upon  sufficient  consideration,  to 
do  or  not  to  do  a  particular  thing."  This  contract  is  merely 
executory^  on  which  there  is  a  right  of  action  to  enforce  an  ex* 
ecution  of  it.  But  a  contract  may  be  executed^  and  then  it  is 
^  grant;  as  if  A  agree,  or  contract,  for  a  proper  consideration, 
to  sell  a  piece  of  land  to  B,  and  make  the  conveyance ;  here  the 
agreement,  bargain,  or  contract  is  executed^  and  thereby  the 
land  is  vested  in  B  and  the  consideration  in  A,  and  no  cause 
of  action  exists.  If  A  shall  attempt  to  use  the  land  as  his,  B 
can  repel  him  by  shewing  their  contract  executed.  Mr.  Powell 
thinks  a  contract  is  best  defined  thus,  '*  a  contract  is  a  transac- 
tion in  which  each  party  comes  under  an  obligation  to  the  other, 
and  each,  reciprocally,  acquires  a  rieht  to  what  is  promised  by 
the  other."  After  all,  we  can  properly  understand  what  a  con- 
tract is,  but  by  seeug  its  obligation  on  one  party  and  its  secu- 
rity to  the  other,  in  uie  thousands  of  cases  in  which  it  is  used 
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Ch.  1.     in  all  the  condhioDS  of  roankiBd.    What  is  a  contract,  the 

Art.  1.     obligation  of  ^hick  our  state  legislatures  cannot  impair ^  is 

V^V^^  ^1^  ^^  ^^^  ^^^  important  questions  in  our  system ;  and  this 

contract  well  understood  is  among  the  best  securities  in  it ;  not 

only  as  to  property ^  but  as  to  rights  and  privileges  also,  as  we 

shall  see  in  many  cases.  A  Judgment  is  not  a  contract. 

^  2.  The  several  kinds  of  contracts.    They  are,  commonly, 
considered,    1.  Matters  of  Record^  as  a  recognisance.   2.  Spe^ 
eialtiesj  as  deeds  under  seal,  as  to  which  no  consideration  need 
be  stated  or  proved.  3.  Unsealed  written  contracts.    4.  Parol 
or  verbai  contracts.   Some,  of  these  three  classes  of  contracts, 
make  only  two.   1.  Specialties.  2.  Parol,  and  they  say  if  umt- 
ten  and  not  sealed  they  are  parol  agreements.  3  John.  Cas. 
60 ;  but,  in  fact,  the  statute  of  frauds  and  many  judicial  decis- 
ions (as  we  shall  see)  make  as  strong  distinctions  between 
written  and  parol  contracts,  as  the  common  law  makes  be- 
tween sealed  and  unsealed  contracts  ;    and  the  civil  law  made 
a  clear  distinction  between  mere  verbal  pacts,  or  agreements, 
and  written  stipulations.    5.  Many  acts  passed,  grants  made, 
and  corporations  created  by  our  legislatures,  are  contracts,  not 
to  be  annulled  or  akered  by  them,  without  the  consent  of  thi 
other  party,  holding  a  privatq  right,  interest,  privilege,  fran- 
chise, or  exemption  under  ihem.  6.  Contracts  as  above  are  ex- 
ecutory and  executed.    7.  Contracts  are  express,  as  in  express 
words  or  in  writing ;    or  implied,  as   when  raised'  by  law. 
8.  Treaties,  likewise,  are  contracts  of  the  highest  order  ;  obliga- 
tory on  one  party,  whenever  they  stipulate  and  promise  rights, 
privileges,  exemptions,  power,  interest,  or  property  to  the 
other.    9.  Our  Colony  charters  were  viewed  as  political  con- 
tracts; hence  in  our  separation,  we  found  it  necessary  to  "  dis^ 
solve  the  political  bands^*  which  connected  them  with  their 
parent  state.     So  the  articles  of  confederation  were  viewed  as 
political  contracts  among  the  states,  called  a  Confederacy,  to 
which  there  were,  at  first,  thirteen  parties.     Not  so  the  Con- 
stitution  of  the  United  States,  but  the  people  of  them  ordained 
and  established  it,  in  whom  was  the  original  sovereignty,  and 
who  included  in  one  body  all  classes,  and  they  have  carried 
it  into  execution  by  electing  a  part  of  themselves,  from  time  to 
time,  in  states  and  districts,  to  administer  it  according  to  the 
rules  of  conduct  ordained  and  prescribed  in  it,  not  as  a  contract 
among  thirteen^,  twenty,  or  twenty-four  parties.    So  where  the 
people  of  a  state  have  formed  and  adopted  a  state  constitution, 
they  have  as  one  people  ordained  and  established  it;  their 
electing  men  in  towns  to  frame  it,  or  their  meeting  in  their 
towns  to  ratify  it,  has  not  made  it  a  contract  to  which  each 
« ,  town  is  a  party ;  hence  from  the  ordaining  power  being  one 

body,  results  Uie  right  to  alter  and  amend  as  a  portion  of  them. 
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abort  of  the  whole,  sees  fit ;  10,  so  we  shall  observe,  in  subse-  Ch.  1. 
queDt  chapters,  there  are  several  kinds  of  contracts  in  regard  Art  1. 
to  time,  number  of  parties,  and  amount  of  consideration  :  some 
must  be  for  life,  and  life  only ;  some  temporary  and  some  per- 
petual. These  are  some  of  the  great  divisions  of  contracts 
into  those  of  several  kinds ;  as  to  the  object$  and  ends  to  be  ob- 
tained by  contracts,  and  as  to  the  subject  matter  of  them,  con- 
tracts are  of  so  many  sorts,  as  to  be  the  grounds  of  more  than 
half  of  the  actions  that  exist. 

§  3,  Tl^  probable  origin  ofcontraeh.  They  must  hare  com- 
menced with  human  socie^.     The  obligation  of  contracts  must 
have  been  felt  in  Adam's  family.  Men  hy  nature  being  incUned 
to  associate,  they,  no  doubt,  associated  as  soon  as  two  or  more 
of  them  existed,  and,  probably,  there  never  was  a  time  when  men 
did  not  want  to  exchange  labour  and  commodities  in  some  sort 
of  society  ;  and  as  soon  as  they  felt  this  want  or  inclination, 
agreements  and  contracts  became  necessary.  The  property  of 
the  commodity,  the  right  of  the  service  of  one,  in  war^  might  be 
acquired  by  another  by  force  ;  but  in  peace,  neither  could  pass 
but  by  cbntracts.     Before  written  contracts  were  invented  and 
formal  on«6  introduced,  exchanges  must  have  been  made,  and 
rights  to  property  and  labour  yielded  and  acquired  by  mere 
agreements,  proved  by  no  other  evidence  than  the  delivery  of 
the  thing,  or  by  the  yielding  of  the  service,  or  by  calling  some 
bystander  to  witness  the  bargain  : — as  every  individual  had 
occasion  for  agreements,  be  became  concerned  in  rendering 
them  valid,  and  so  useful.     There  was  a  common  interest  in 
supporting  them.     It  was  with  money  as  with  writing,  neither 
could  ever  be  the  invention  of  a  rude  and  barbarous  people  ; 
still  before  men  had  either,  they  must  have  had  much  occasion 
for  agreements,  not  only  in  borrowing  and  lending  commodi*^ 
ties,  and  in  exchanging  them,  as  also  labour,  but  even  in  a 
traffic  of  labour  for  the  fruits  of  the  earth,  for  animals,  and 
other  things,  understood  to  be  the  objects  of  ownership.     The 
right  of  meum  and  tuum  was,  intuitively ^  perceived,  as  soon  as 
men  perceived  at  all,  as  it  ever  has  been  by  children  in  the 
cradle.     If  ten  men  from  ten  different  nations  meet,  accident- 
ally, on  a  desert  island,  and  one  of  them,  by  his  labour,  ac- 
quire a  fish  from  the  sea,  they  all,  intuitively,  perceive  it  is  his. 
This  has  ever  been  the  case,  and  it  has  ever  been  the  intuitive 
perception  of  mankind,  that  when  one,  by  his  exertions,  has 
obtained  property  or  a  right,  it  has  remained  his,  until  he  has 
lost  it  either  by  a  non  user  or  misuser,  or  yielded  it  by  his  coQf 
sent,  and  with  this  consent,  contracts  have  been  coevaL 
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Cb.  1 .  Art.  2.  MUurs  &nd forms  ofcontraei$  and  agrumemts.  ^  1  •  A 
jStL  2.  ^^OQti-act  is  notkiog  more  than  ae  ugreement  reduced  to  writimg^ 
i^y^j  tkough  we  often  speak  of  parol  or  verhal  contracts.  Strkdjr 
.speaking,  while  terms  settled  by  the  parties  rest  in  words  only, 
they  constitute  an  agreeraeat ;  when  that  is  reduced  to  writing, 
it  beoofiies  a  contract ;  and  that,  when  sealed,  becomes  a  deedj 
and  though  the  substance,  reason,  and  intent  of  every  one  is  thus 
the  same,  namely,  to  secure  a  right ;  and  the  main  ^estioo, 
on  each,  is  and  must  be  the  same  ;  that  is,  what  did  the  parties 
mean,  what  right  did  they  mean  to  secure  ;  yet  as  the  rights 
of  property  and  of  persons,  and  the  wants  of  mankind  ^tre 
almost  mmimerable,  and  diese  are  to  be  secured  or  supplied, 
mainly  by  their  contracts,  these,  to  answer  their  various  pur- 
poses, must,  necessarily,  be  almost  infinitely  various  in  forms 
«nd  terms,  as  the  wants  to  be  supplied,  or  the  property  or 
service  to  be  transferred,  rendered  or  received  may  require; 
and  the  different  forms  sJlowed  by  law  even  to  effect  the  same 
{>urpose,  very  much  increase  the  variety. 

^  2.  A  proper  consideration  is  the  basis  of  each  eonlraotor 
agreement,  and  if  such  a  consideration  is  not  expressed,  «»der- 
stood,  or  implied,  there  is  no  contract  the  law  wjjl  i^nforce. 
Fraud  renders  every  one  null  and  void,  tainted  by  iL  Aad  ne 
fraud  is  so  covered  or  protected  io  equity,  and  even  at  law,  as 
not  to  be  inquired  into.  Security  is  the  end  of  every  contract 
and  agreement,  but  the  particular  object  to  be  secured  by  any 
particular  one,  is  a  creature  of  the  moment.  But  if -executed, 
it  secures  a  right  or  interest  only  to  be  defended.  No  action 
will  be  necessary  to  recover  it.  If  executory y  or  io  he  executed^ 
the  act  to  be  done,  usually  falls  into  some  known  class  ;  as  to 
convey  lands  or  goods  to  one  or  to  many,  for  years,  ibr  life,  or 
in  fee,  by  delivery,  by  deed,  or  by  will,  be.  to  serve  as  an 
apprentice,  a  sailor,  or  a  servant,  be.  to  pay  wages,  freight^ 
insurance  and  the  like  :  so  the  law  and  practice,  usually  intro- 
duces and  settles  certain  well  knowjfi  forms  of  contracts,  adapt- 
ed to  each  description  of  acts  to  be  clone  by  force  of  them. 
Hence  each  species  of  formal  contracts  is  settled  with  refer- 
ence to  the  thing  to  be  done,  and  the  kind  of  acts,  the  one  to 
be  done,  belongs  to ;  and  so  is  the  law  and  practice,  generally, 
in  regard  to  acts  stipulated  not  to  be  done.  Therefore,  it  is  that 
each  species  of  formal  contracts  has  its  own  peculiar  properties, 
separately  to  be  considered  in  the  subsequent  pages.;  and  each 
gonairally  will  be  considered  as  the  ground  of  action,  and  as#he 
sccurily  of -rights ;  and  the  nature  of  the  actions  and  proceed*- 
inj^sinthem'  will  accord  with  the  kind  of  contract  of  each 
description.  But  there  are  certain  general  rules  as  to  consid- 
craiions,  construction,  be.  common  to  all  of  them.  As  all 
contracts  must  be  valid  or  invalid  when  made,  they  can  never 
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depend  on  after  eontimgtndeB^  except  the  taking  effect  of  one   Ch.  1. 
majr  be  suspended  until  an  event  shall  happen,  but  tbb  erent,   Art.  2. 
or  fact,  raust  be  such  as  would  have  made  the  contract  com*  \^y^^ 
plete,  if  existing  when  made.     And  this  event  must  happen  in 
legal  time. 

§  d.  The  amount  or  adequacy  of  the  eoiuideration.  Ahbough 
as  between  the  parties  to  a  contract  the  law  does  not  weigh  the 
quantity  of  the  consideration,  but  deems  a  peppercorn  suffi- 
cient in  a  contract  of  any  amount,  yet  the  law  is  otherwise  as 
to  third  persons,  (and  equity  is  clearly  so,)  who  are  affected  by 
the  contract,  as  creditors  of  the  contractor,  and  fair  pufidbflse 
of  the  same  property.  As  to  them  there  must  be  a  consider, 
tion  reasonably  adequate,  as  a  fair  price  honestly  paid ;  anu 
even  between  the  parties,  at  law,  the  smaUness  of  the  oonsider* 
tion  may  be  evidence  of  fraud,  or  of  imposition,  or  of  undue 
advantage  taken.  Indeed,  the  mere  inadequacy  of  price,  alone 
eonaidered,  and  as  no  evidence  of  mistake,  misconception,  or 
iffidue  advantage,  does  not  weigh,  but  if  this  inade<]^cy  be 
considerable,  as  half  the  value  only,  &c.  it  is  held  even  as  be- 
tween the  parties  as  sufficient  evidence  of  misconception  or 
undue  advantage.  See  James  or  Jones  v.  Morgan,  and  Heath- 
cote's  case,  ch.  139  a  7,  2,  3 ;  2  Pow.  on  Con.  154  to  161, 
eh.  32  a  13,  2,  and  sundry  cases  there  dted. 

^  4.  What  is  a  private  contract^  and  so  a  private  r^ht  or 
property,  which  cannot  be  taken  away  by  legislative  potver. 
There  have  been  no  ri^ts  in  our  country  so  often  invaded, 
for  near  two  centuries,  by  numerous  legislatures,  as  the  rights 
aecured  by  private  executory  contracts ;  that  is^  debts  owed; 
and  privileges  secured  by  private  charters  in  the  nature  of  con- 
tracts :  under  the  pretence  of  the  public  good,  and  to  favour 
embarrassed  debtors,  these  rights  and  privileges  have  been 
often  Attacked  and  violated,  m^wtthatandiog  all  the  charter  and 
cMDStitutional  provisions  introduced  in  better  times,  to  protect 
sudi  ri^s  and  privileges :  the  direct  tendency  ef  such  meas- 
ures haa  been  to  deprive  individuab  and  private  corporations 
of  their  property  and  privileges,  and  to  produce  express  pro- 
viaioDS  against  their  repetition;  therefore,  in  July  1787,  Con- 
gress unanimously  introduced  into  the  ordinance  for  the  gov- 
enmeot  of  the  Western  country,  the  following  clause :  to  wit, 
"  «^  in  the  Just  preservation  of  rights  and  property,  it  is  uo- 
deratood  and  declared,  that  no  law  ought  ever  to  be  made,  <Hr 
to  have  Soece  in  the  said  territory,  that  shall  in  any  manner 
whatever,  interfere  with,  or  effect  private  contracts  or  engage- 
menta,  bona  fide,  asd  without  fraud,  previoudy  formed."  Soon 
after, «  clause  more  concise,  and  of  broader  meaning,  but  of 
the  same  spirit,  was  made  a  part  of  the  Federal  Constitution, 
and  adopted  by  the  American  people  without  opposidon ;  as 
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Ch.  1.     to  the  ordinance,  the  question  has  been,  what  is  ^private  conr^ 
Art.  2.     tract  ;  as  to  the  constitution,  what  is  a  contmct^  a  state  leg- 
^^Y^^  islatnre  is  not  allowed  to  impair.     On  this  subject  will  be 
found  in  the  subsequent  pages  some  of  the  most  important  ju- 
dicial decisions  in  our  country. 

It  has  been  correctly  observed,  that  this  clause  includes  the 
word  contract^  generally  :  and  that  it  cannot  be  confined  (as 
some  urge  it  must)  to  bills  of  credit,  ex  post  facto  and  tender 
laws,  because  these  are  expressly  provided  against  in  the  same 
section  ;  the  only  reasons  recoUected  for  not  giving  the  word 
"  contracf^  its  usual  m6aning  in  this  section,  that  is,  as  mean- 
ing a  convention  to  do  or  not  to  do  something.  There  are  two 
kinds  of  private  contracts  ;  1,  those  made  by  individuals  and 
private  corporations ;  2,  where  the  public,  as  the  state,  is  one 
party,  as  when  jt  creates  a  corporation  to  hold  and  manage  pri^ 
vate  property,  or  funds  for  private,  or  even  general  charities^ 
as  for  the  benefit  of  an  indefinite  multitude,  whether  persons 
infirm,  poor,  to  be  instructed  in  literature,  civilized,  christian«- 
ized,  be.  Here  is  a  contract^  and  the  incorporating  power  is 
merely  a  party  to  it,  and  cannot  alter  it  without  the  consent  of 
the  private  donors,  or  of  those  they  entrust  to  manage  and 
apply  their  funds  in  die  manner  settled  in  forming  the  body 
politic.  These  considerations  lead  to  the  material  distinction 
there  is,  in  the  fifth  place,  between  incorporations  for  charitable 
and  political  purposes.  When  created  for  political  purposes, 
as  counties,  towns,  be.  the  incorporation  is  a  mere  organiza- 
tion of  political  powers,  as  a  part  of  the  public  government.  In 
such  cases  the  incorporating  power  enters  into  no  contract ;  so 
far  is  not  a  party  to  one,  but  may  alter  and  modify,  at  discre- 
tion, as  the  practice  invariably  has  been.  A  statute,  in  such 
cases,  incorporating  a  town,  or  any  body  politic,  really  a  part 
of  the  political  government  of  the  state  or  nation,  is  not  a  con^ 
tract  or  grant,  but  the  statute  enacts  a  law^  ordains  and  estab- 
lishes a  rule  of  conduct ^  alterable  at  the  discretion  of  the  incor- 
porating power,  still  this  power  may  vest  in  towns,  be.  rights 
it  cannot  vary,  as  for  instance,  a  corporate  capacity  to  pur- 
chase, hold,  and  sell  lands,  and  in  this  capacity  a  town  actu- 
ally holds  lands ;  as  to  these  tliere  is  a  contract^  for  there  is  an 
implied  engagement  by  the  incorporating  power,  not  to  touch 
these  lands  without  the  town's  consent,  except  to  tax  them. 
This  engagement  results  from  the  spirit  of  the  government, 
whenever  one  of  its  principal  objects  is  to  protect  and  secure 
private  property  and  rights  to  their  legal  owners ;  and  when- 
f^ver  the  incorporating  power  is  not  despotic,  but  is  only  a 
fK>wer  delegated  by  the  people  with  restrictions,  the  safeguards 
of  private  right  and  property. 
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^  Art.  3.  The  execution.  §1.  Every  exchange  is  executed  at  the    Ch.  1. 
time  the  verbal  agreement^  or  written  contractj^  is  carried  into    Art.  3. 
execution,  and  has  its  effect ;  and,  therefore,  can  never  be  the  K^^>r^J 
object  of  legal  compulsion.     None  can  be  the  object  of  this  ^^  ^"  **^*" 
compulsion,  except  those  made  to  secure  the  performance  of  tioo  mMflT 
some  future  act ;  and  then,  in  the  nature  of  things,  to  convey  trmi$,  lus. 
or  transfer  property,  as  lands  or  goods ;  render  services,  or  ^^^J^*** 
pay  monies,  in  fixt  or  reasonable  quantities.     The  intent  of  cially  c^4!3 
every  contract  is  the  same,  that  is,  to  bind  one  party  to  trans-  *-^ 
fer  or  pay,  and  to  give  the  other  a  right,  in  law,  or  equity,  to 
enforce  the  performance,  so  that  he  shall  receive  the  money, 
or  effects,  according  to  their  meaning. 

^  2.  When  one  detained  the  goods  of  another,  and  which  the 
latter  had  a  right  to  have,  the  first  and  obvious  remedy  was, 
an  action  of  debt  or  detinue,  wherein  the  plaintiff  stated  his 
right  to  the  thing,  which  he  alleged  the  other  unjusdy  detain- 
ed :  if  goods  or  debt  the  defendant  owed  as  the  representa- 
tive of  another,  he  was  considered  as  detaining  the  one  or  the 
other,  or  if  he  owed  the  debt  himself,  in  his  ovm  right,  he  was 
viewed  as  ounng  and  detaining,  and  to  be  called  upon  to  ren- 
der what  he  owed  and  unjustly  detained.  Henoe,  there  has 
ever  existed,  in  different  nations,  the  distinction  between 
charging  one  in  the  debet  and  detinet,  and  in  the  detinet  only* 
In  a  larger  sense,  a  man  may  be  bound  to  pay  in  money,  pro- 
perty^  or  labour.  Before  money  was  used,  he  could  be  held  to 
pay  but  in  the  two  last,  but  since  the  general  measure  of  all 
property,  an  acknowledged  currency,  has  been  used,  payment 
has  been  understood  in  a  more  limited  and  appropriate  sense, 
as  a  payment  in  money.  The  precious  metals  properly  stamp- 
ed, have  most  generally  been  adopted  as  this  common  measure. 
When  a  common  representative  of  all  property  and  services  is 
thus  established,  it  usually  becomes  the  course  of  business,  for 
the  proprietor  to  seU  the  one,  or  yield  the  other,  for  a  quantity 
of  these  metals,  he  is  to  receive  of  the  purchaser,  at  the  time, 
or  afterwards,  as  the  just  equivalent  for  the  thing  parted  with. 
This  quantity  must  be  fixed  by  the  parol  agreement,  or  written  ' 
contract;  or  it  must  be  a  reasonable  quantity  left  to  be  ascer- 
tained by  third  persons,  referees,  judges  or  jurors.  Where 
one  agrees  to  pay  the  other  a  certain  sum,  as  the  price  of  la- 
bour or  goods,  a  debt  ame^,  and  the  payer  is  a  debtor  and  the 
receiver  a  creditor.  And  ibe  latter  in  an  action  of  debt,  re- 
covers this  precise  sum ;  and  often  with  damages  for  the  deten- 
tion of  it,  after  the  pay-day  fixed  upon,  or  after  a  legal  demand 
of  payment,  where  no  such  day  is  named.  But  when  the  sum 
is  not  thus  fixed  and  certam,  nor  capable  of  being  reduced  to 
a  certainty  by  calculation,  made  on  given  data,  but  sounds  only 
m  damages,  the  creditor  does  not  recover  a  debt,  but  only 
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a^^  /       damages  (and  costs ;)  therefore,  when  the  party  agredng  or 

'[^      ^'^ntracting  to  render  to  another,  lands,  goods,  or  a  reasonable 

^-^^''^Vi*/    sum  of  money,  fails  to  perform,  the  other  can  only  sue  for  and 

recover  damages  to  be  fixed  by  a  jury.    In  expounding  a  eon- 

^ractj  the  place  where  made  must  be  considered,  unless  the 

parties  have  a  view  to  another  government,  as  when  a  bill  was 

drawn  in  France,  payable  in  England^  it  was  held  that  it  was 

governed  by  English  law,  because,  originally  intended  to  be 

carried  into  effect  in  England,  but  secus  if  payable  in  France. 

This  rule  applies  to  the  nature  and  construction  of  contracts, 

not  to  the  mode  of  enforcing  thenl.     Hence  a  contract  made 

in  Madeira  under  Portuguese  law,  between  two  Portuguese 

subjects,  where  a  debtor's  body  is  not  liable,  was  enforced  in  N. 

York  by  her  law,  and  the  deft,  held  to  bail.    2  Johns.  R.  198, 

^20,  Smith  v.  Spinolla,  and  cases  cited  7  John.  R.  117,  118. 

Robing  tfv^     Art.  4.  Contracting  parties.  §  1 .  There  must  be  two  at  least ; 

Bland.  »i^^  these  must  be  able  to  contract  either  expressly  or  by  legai 

Cookers  B,     implication.     Their  contract  may  be  executed,  as  where  two 

mZ^ln  Bl  ^S"^^®  ^^  exchange  horses,  and  do  it  immediately,  this  conveys 

563-6  Johns^.  ^  ciiose  in  possession,  and  is  like  a  grant  that  transfers  the 

?  *^Vo  ^\  ''^S^*'  ^°^  possession  together ;  or  it  may  be  executory  ;  as  if 

Com.  IJ  VTi.  *^*^y  agree  to  exchange  next  week.     This  conveys  only  a  chose 

—Co.  L.  172,  in  action.  Here  the  right  only  vests.   It  is  of  the  very  essence 

—Aliens^    of  a  contract  to  the  parties  consent.     To  this  end  they  must 

L.3i,32.—    h^^c  ?L  physical,  a  moral  power  to  do  it,  and  a  free  exercise 

Co.  L.  2,        of  this  power,  and  actually  exercise  it  in  deed,  or  in  contem- 

idbt^5*c.      piationoflaw. 

^  2.  Hence  idiots,  lunatics,  and  persons  non  compos  metUir, 
or  distracted,  not  having  reason  to  assent,  cannot  contract ;  and 
tlieir  contracts  are  void  ab  initio  ;  and  may  be  shown  to  be  so 
on  the  general  issue  in  some  cases,  and  in  others  on  special 
pleading  ;  but  if  a  man  be  legally  compos  mentis,  be  he  wise 
or  unwise,  he  is  bound  by  his  contract ;  yet,  however,  if  a 
contract  be  obtained  from  a  weak  man,  by  any  fraud,  practice, 
lii  each  of  trust,  or  unfair  means,  it  may  be  avoided,  not  on  ac- 
coutit  of  his  incapacity,  for  the  law  deems  him  capable,  but  by 
reason  of  this  practice  with  him,  which  is  considered  as  m- 
dtnce,  and  often,  as  proof  of  deceit  and  imposi^n  :  and  in 
weighing  the  evidence  the  judges  will  notice  that  less  art  wiK 
drccive  a  weak  than  a  sensible  man.  A  feme  covert  has  no 
'^V^*^"^^  power  to  contract,  or  assent,  and  her  contract  is  wholly  voU 
*Ro^n  and  ^xcept  in  a  few  special  cases,  in  which  the  law  allows  her  to 
f€itu^  att  as  ^  feme  sole,  or  as  under  the  protection  of  the  court. 

Persons  under  duress  cannot  contract  or  assent.  If  mnort 
ronLract,  except  for  necessaries,  they  may  avoid  their  contracts, 
5r  confirm  them  when  they  come  of  age.  (If  a  contract  be 
void  or  only  voidable  is  yet  unsetded  in  several  cases.) 
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§  3.  Tlieir  assent  may  be  given,  expreuly^  by  words  or  by  signs,    Ch.  1  • 
.  or  taeiily ;  bat  it  is  a  maxim  in  law,  Ihat  no  assent  be  inferred    Art.  5. 
from  a  man's  silence^  unless ;  1,  Ae  knows  his  right  and  what  K^'^/^^ 
is  doing  ;    and  2d,  unless  his  silence  be  voluntary.    It  there-  ABwnt  to 
fore  follows,  if  I  know  one  is  conveying  my  property  to  another,  cootracti. 
ttod  I  am  fioluntarUy  sHent^  I  may  be  barred  ;  for  the  law,  in 
this  case,  may  presume. my  assent;  but  this  presumption,  like  gi>  «  400 
every  other,  may  be  rebutted  by  evidence  ;  and  when  parties  or  b.  h  £.' 
assent,  it  is  not  material  how  the  matters  assented  to,  be  placed  Biirghv^PMs- 
in  writing ;  therefore,  they  may  assent  to  a  whole  bond  or  ^^' 
deed,  and  make  it  binding,  when  at  the  time  of  the  signing  a 
part  of  it  is  written  by,  or  in  a  memoraudum,  on  the  back  of  it. 
jBot  some  exceptions  are  made  by  the  statute  of  frauds,  &c. 

Akt,  6.  Matter  of  contracts  and  agreements.  %  I.  It  is  a  set-  ^jTu  **** 
tied  principle  that  one  must  have  an  actucd^  oi potential  interest  ^ 
in  a  thing  to  be  able,  by  his  contract,  or  agreement,  to  convey  it, 
or  dispose  of  it.     If  I  own  a  piece  of  land,  I  can  sell  the  grass 
that  will  grow  on  it  next  year ;  because  I  have  it  potentially. 
But  I  cannot  sell  the  future  crop  of  land  I  do  not  qwn.    1  can-  SjJSjJ^  ^^ 
not  sell  what  I  shall  buy.     I  have  it  not  myself,  and  I  cannot  Potential  In- 
convey  what  I  have  not..   I  neither  have  it  actually  nor poten^  tatesL 
tiaUy,     But  I  may  by  an  executory  contract,  covepant,  or  en- 
gage to  buy  and  convey  the  land ;  but  this  cannot  enable  the 
other  party,  legally^  to  recover  the  land  ;  but  onhr  damages^  if 
I  fail  to  perform.  So  if  I  have  only  a  condition^  I  cannot  con- 
tract for  the  property  or  possession  ;  as  if  I  sell  n  ship  to  B,  conditioiisl 
on  condition  he  pay  me  $  1 000  in  three  months,  I  cannot,  in  the  int«rwt. 
mean  time,  seU  her  to  another ;  for  I  have  only  a  condition^ 
and  such  a  sale  is  bad,  though  he  fail  to  pay ;  that  is,  if  I  con- 
tract with  C,  in  the  mean  time,  that  he  shall  have  her  at  such 
a  price,  if  B  do  not  perform,  and  he  does  not,  and  I  do  not 
fulfil  my  contract  with  C,  he  can  only  have  an  action  for  dam- 
ages against  me  for  not  performing,  but  never  can  recover  the 
Mp  herself  in  replevin,  or  otherwise,  as  he  would  be  able  to 
do  if  my  contract  with  him  sold  and  conveyed  the  property  of 
the  ship  to  him— See  below«    And  in  every  contract  of  sale  it 
is  asserted  to  fix  the  price.    14  Vesey  400.   When  the  par- 
ties in  any  case  reduce  their  contract  to  writing,  all  their  pre- 
vious parol  agreements  are  viewed  as  included  in  it. 

^  2.  Possibility.  There  are  three  kinds  of  possibilities ;  1,  a  0  Day*g  c». 
possibility  coupled  with  an  interest ;  this  may  be  devised^  trans*  187.— d  T.  a 
mittedj  or  assignedj  as  an  interest  one  has  by^  executory  d^nse^  ^nS  t.Roe. 
diis  too  will  pass  by  descent ;  because  the  person  has  an  in*  —1  Burr.  223! 
terest  in  the  lands  known  in  law :  so  in  cotUingent^  spring*  zIt'k^ 
Mg",  and  executory  uses.  2.  A  bare  possibility^  or  hope  ofsuc^  ^10  Mod. 
cession^  as  of  dn  heir,  living  his  ancestor}  this  cannot  iescend^  419  to  485^ 
nor  can  it  be  assigned,  devised^  or  even  released :  the  utnpst  ^  ^*  ^^^h 

vou  I.  13 


m  CONTRACTS  AND  CONSIDERATIONa 

Cn*  }•  the  heir  can  do,  in  respect  to  this,  is  to  release  to  the  tenant 
Jirt.  &  of  the  land,  with  warranty j  and  so  bar  qr  rebut  himielfby  Att, 
^,^ry^^  own  warranty.  3.  A  posstbUity,  a  mere  contingent  intereMt^  as 
6  Wood'9  St  devise  to  A  if  he  survive  B ;  here  is  a  mere  €(nUingency  j 
K^ii^  ^'  '^^  ^^y  estate  A  may  have  depends  on  a  condition  preeeden$t 
72^10  Co.  *°d  if  he  die  before  B,  nothing  vests  in  A  or  goes  to  A*8  heir  | 
49.  case  of  nor  has  A  any  interest  he  can  devise  or  amgn^  or  any  way 
F*"'^^^  transfer  by  his  contracts.  But  this  possibility  A  may  release 
8  Co.  96^  to  the  tenatU  of  the  land ;  as  the  wifeU  possibility  to  dower 
s  BL  Com.  may  be  reUaud^  living  her  htisband ;  as  was  decided  in  the 
s^r^^s]^  sixth  and  seventh  points  in  Lampet's  case,  10  Co,  48.  So  a 
1  Com.  D.'  term  for  years  is  granted  to  Aybr  life^  remainder  to  B  ;  B  liv* 
ititillft  1^'  ^^  ^^  ^^^  ^  ^^^^  possibility^  a  mere  contingent  intereMt^ 
87e,_Co.  L.  ^^^  is  &^^  ^y  ^  -^  ^ie  before  the  term  ends,  in  the  use  or 
264w^Bbep.  term  itdelf;  but  during  A's  life  B's  executory  interest  cannot 
^i^^ii  be  granted  to  a  stranger ;  but  this  possibility  may  be  extin- 
Mod.  isTto  guished  by  a  release  to  him  in  possession :  the  reason  is,  the 
^g'-^Wood  grant  to  a  stranger  occasions  suits  and  contentions ;  but  the 
i20^Wood  ^^^^<^^  t^  ^^  ^  possession  extinguishes  them  ;  and  the  many 
616.— 4  cases  on  this  litigated  point,  seem  to  be  reducible  to  this  one 
^^F^~  principle;  the  release  is  good,  and  extinguishes  the  possibili^i 
401,  416,  when  made  to  one,  who  has  an  interest  in  the  things  in  which 
548,— Cro.  the  possibility  is  absorbed,  whether  in  possession,  remainder, or 
lart  las!^  reversion,  in  privity,  or  otherwise  ;  because  in  either  way  the 
6Cniise628y  possible  interest  is  absorbed  or  extinguished^  and  being  so,  it 
|^>  &c->  cannot  be  the  ground  of  litigation,  as  it  might  be,  and  often 
^wo^Swd  w<^"W  be,  if  the  law  allowed  it  to  be  transferred  to  a  stranger. 
4  Vesey  jun.  ^  3.  3p  in  jier^onol  matters,  if  a  master  agree  to  pay  his  mate 
6^  R^o  ^^^^  wages,  provided  he  proceeds^  continues j  and  does  his 
—10  Mod.  dti^y  from  one  port  to  another,  as  from  Jamaica  to  London^ 
412.  and  the  mate  dies  on  the  passage,  his  administratrix  can  re*- 

cover  no  part  of  the  sum,  or  any  wages ;  no  interest  could 
See  Catler  pass  from  the  deceased  mate  to  her  as  his  representative,  be- 
admi.  V.        cause  none  ever  vested  in  him  ;  but  to  the  vesting  of  any,  there 

was  a  condition  precedent ;  to  wit,  his  performing  the  voyage; 

Qor  had  be  any,  he  could,  by  contract,  have  assigned.   No  Um* 

ited  number  of  lives  on  which  an  executory  interest  vests.   4 

Vejey  jun.  313. 

4  Co.  123.—       Art.  6.  Privies,  §  1 .  Contracts,  in  many  cases,  are  materially 

ciSe^'im 'a     affected  by  privity.  In  Beverly^ s  case  it  was  resolved  that  a  dead 

Day's  Ca.  90  of  a.  person  non  compos  is  voidable^  yet  he  himself  shall  not  avoid 

held  that       \^ .  \^  ^hat  his  privies  in  bhod.  as  his  heirs,  or  by  represewta^ 
saehaperson   ..'  .    ^'         j    •   •  ^    I  •  i      •    •      x.^ ^    "      •  • 

may  avoid     ^^'^i  ^  executors  or  admnnistrators  might  do  it ;  but  not  pnw/e$ 

her  Qwi^       iu  estate^  as  he  in  remainderot  reversifin^  is  to  tenant  for  l^  ; 

^el^MMat    ^^^  ^  tenure f  as  iht  feudal  lord  was  to  the  tenant  of  the  land. 

Ui&eh.a5fa.  The  reason  is,  a  man's  deed  or  contract  is  his  mere  personal 

^  act  f  it  binds  him  solely,  l^ecause  it  has  bis  Ugal  ^i$$enU  ^^c- 


CONTRACTS  AND  OQW5lD£ilATlON§.  d& 

pressed  or  implied.    WitfKMH  it,  be  eannot  be  held  to  yield  a    Cn.  I. 
fright ;  and  without  this  assent  a  right  secured  to  him,  by  the    Art.  7. 
cootnct,  cannot  be  released }  and  being,  m  toto,  penonal^   %^y*^ 
none  but  such  as  represent  the  penon^  can  avoid  or  confirm. 
By  this  implied  personal  assent,  one  partner  binds  another  in  a 
partnership  contract ;  the  wife  the  husband  ;  and  the  servant 
the  master,  by  a  contract  made  by  his  implied  consent.  If  two 
lake  a  bond*,  and  one  release  it,  the  other  is  barred  on  (he 
same  prmciple  ;  because  by  voluntarilyjoinmZj  this  power  is, 
impliedly,  given  to  each  hy  the  other,  ^ut  if  by  law  compelled 
to  join,  as  in  audiid  querelAy  and  in  some  other  cases,  the 
release  of  one  has  no  such  effect,  because  here,  the  joining  be^^ 
ing  thus  by  legal  compnUionj  there  is  no  room  for  such  implied 
assent  or  to  presume  it.    On  this  distinction  is  summons  and 
^everanee^  in  actions,  founded ;  therefore,  if  two  or  more  volun' 
imilf  join  in  taking  a  contract,  and  one  will  not  proceed  in  an 
action  upon  it,  he  cannot,  by  law,  be  severed  ;  but  if  by  law 
two  or  more  are  obMged  to  join  in  a  suit,  and  one  will  not  pro-  Toller's  L.  of 
9eed  in  it,  he  may  be  severed  by  summ&ns  and  severance^  and  ^  ^^5. 
the  rest  proceed  without  him  ;  but  there  is  no  summons  and 
iemraneef  where  ail  need  not  join.   10  Mass.  R.  136. 

^  3.  By  privity  of  contract ^  a  release  to  one  obligor  is  a  re-  ^^^  ^.    ^^ 
lease  to  the  other,  or  to  all  in  the  bond  ;  because  here  the    ^^'  ' 

creditor  releases  all  his  right  by  discharge  to  one  debtor,  and 
another  may  get  it  and  plead  the  release.  The  privity  among 
Ae  debtors  is  in  their  being  bound  and  united,  and  jointly,  in  one 
mtire  d^t ;  however,  in  some  cases,  one  may  be  discharged 
and  not  the  others. 

^  3.  So  where  several  are  interested  in  one  entire  thing,  or  How  •  re- 
estate,  there  is  a  privity  of  estate^  and  they  are  privies  ;  and  J^',!^  j^ 
a  deed  to  one  may  be  pleaded  by  another ;  as  a  release  to  one  eaiate  affeoti^ 
joint-tenant,  or  partner,  may  be  pleaded  by  another.     It  ope-  another, 
rales  on  the  things  and  one  interested  in  it  may  use  it ;  as  one 
b  remainder,  or  reversion,  may  plead  a  release  or  confirmation 
to  tenant  for  life,  and  e  converso;  the  same  as  to  an  heir,  exec- 
utor, guardian  and  ward,  lessor  and  lessee. 

These  are  a  few  of  the  material  principles  in  contracts  and 
agreement^  in  the  English  and  American  laws,  which  will  be 
often  considered,  more  minutely  in  the  following  pages,  as  dif-  g  j^i^qi^^  ^ 
fereot  subjects,  to  which  they  relate,  shall  come  into  view.  268, 26<i. 
And  an  entire  contract,  illegal  and  void  in  part,  is  so  in  the 
whole,  and  a  contract  must  be  proved  as  laid  m  the  plaintiff's 
declaration. 

Art.  7.  Cf  dissolving  contracts.  §  1.  It  is  asettled  rule,  that  r^^.^^' 
with  as  high  a  degree  of  force,  or  validity,  as  a  contract  re-  Paine, 
eeives  in  its  formation,  it  must  be  dissolved  ;  and  according  to  ^^^,  ^^^' 
the  Roman  nile,  unumjuodque  dissolvi  eo  Kgamine  quo  Itga^'  ^    "^  ^'' 
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6  Co.  44, 
Blake's  ease, 
4  Mass.  R. 

44S,  Kelle 


Civil  law. — 
French  law. 


Contracts  in 

different 

eonntries. 


Ch*  1*      t^r.     On  tbif  principle  a  deed  must  be  discharged  by  dud. 
Jirt.  7.      Hence  a  discharge  in  the  nature  of  a  release,  without  deed^  m 
^^^y^J  satbfaction  of  all  demands,  cannot  be  pleaded  in  an  acttoa  of 
covenant ;  for  coveiuifU  by  deed  mu$i  he  diicharged  by  deed. 
This  rule  holds,  whenever  the  deed  or  contract  itself  is  to  be  re- 
leased, discharged,  or  dissolved ;  but  not  when  damagee  arisiiig 
out  of  it  are  to  be  released  or  discharged ;  for  a  uniting  tnthr 
tan  V.Brown.  ^^  ^  ^^  cannot  operate  as  a  defeasance,  so  as  -to  make  a 
mortgage  of  k  deed  absolute  on  the  face  of  it,  in  lawj  though  it 
may  in  equity. 

^  2.  Every  payment  supposes  a  debt^  and  if  any  thing  be  paid 
not  due,  it  may  be  demanded  back,  but  not  as  to  m(xril  obliga^ 
tions,  voluntarily  discharged.  A  contract  may  be  discharged  by 
every  one  interested  in  it,  such  as  a  co-obligor,  or  surety,  or  by 
one  not  interested,  if  he  act  in  the  debtor's  name  to  make  a  vaUd 
payment  and  discliarge,  he  who  pays  must  own  the  thing  given 
in  payment,  and  have  a  power  to  alienate  it.  A  payment  made 
to  one  who  has  no  power  to  receive  for  the  creditor,  is  valid, 
and  discharges  the  debt  if  ratified  by  him,  or  if  the  thing  come 
to  his  use. 

^  3.  As  to  the  principles  ef  contracts  in  the  civU  and  other 
laws.  Perhaps  the  principles  of  contracts,  as  found  settled  in 
the  civU  law,  and  in  the  laws  of  some  of  those  European  na- 
tions, which  have  more  strictly  followed  the  civil  or  Roman 
law,  will  be  observed  to  be,  in  some  cases,  nearer  the  moral 
sense  of  mankind,  than  those  of  the  English  laws,  though  th« 
difference  will  not  be  found  to  be  considerable.  In  some  cases 
it  may  be  found  we  have  adopted  the  principles  of  the  dml  law, 
where  the  English  have  not.  Hence  the  principles  of  con- 
tracts, following,  are  extracted  from  the  French  code  revised, 
2^i^!  1  to  ^^  published  about  1805  and  1806,  and  these  will  be  found  to 
234— titie  3,  have  been  collected,  almost  verbfitim^  from  the  Roman  or  civil 
law.  These  principles,  in  general,  being  founded  in  the  moral 
perceptions  of  men,  are  such  as  are  recognised  in  all  civiUzed 
nations,  with  but  few  exceptions. 

^  4.  In  the  French  law  a  contract  fs  defined  to  be  a  conven- 
tion, ^'par  laquelle  une  ou  plusiurs  personnes  s'  obligent 
cnvers  une  ou  plusieurs,  a  donner,  a  faire,  ou  a  ne  faii*e  quel- 
que  chose.''  The  conditions  of  which  are  ;  1,  the  consent  of 
the  party  binding  himself;  2,  his  capacity  to  do  it;  3,  an 
object  certain,  that  forms  the  matter  of  the  contract,  and  4,  a 
legal  cause  of  the  obligation.  But  there  is  no  consent,  if  given 
by  mistake,  or  if  it  be  obtained  by  violence  or  deceit ;  but 
then  the  error  must  be  in  the  substance  of  the  thing  itself 
which  is  the  object ;  and  violence  avoids  the  contact,  though 
used  by  a  third  person,  and  it  is  violence  when,  of  a  nature  to 
inspire  a  reasonable  person  with  the  {e^  of  exposing  bloiseK^ 


art.  1  to  20. 
Institutes. 


Tbe  same  in 
the  laws  of 
Louisiana,  p. 

aao. 
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or  estate  to  a  considerable  and  present  evil ;  and  in  this  case,    Ch.  1. 
reqiect  is  to  be^had  to  the  age,  sex,  and  con^on  of  the  person.    Art.  7. 

§  5.  But  a  contract  cannot  be  impeached  by  reason  of  vio-  K^'y^j 
lence,  if  aftter  it  has  ceased,  the  contract  is,  expressly,  or 
tacitly  approved,  or  if  the  legal  time  aHovred  to  except  to  it  be 
passed. 

^6.  *^Le  dol,^^  or  deceit,  avoids  a  contract  when  so  practis- 
ed by  one  party,  that  without  this,  the  other,  clearly,  would 
»ot  have  contracted ;  but  deceit  is  alwajrs  to  be  proved. 

^  7.  Every  one  may  contract,  if  not  declared  i^  law  to  be 
incapable ;  and  one  of  abihty  to  contract  cannot  allege  the 
bcapacity  of  the  party  with  whom  he  contracts. 

^  8.  The  mere  lue,  or  mere  posseanon  of  a  thing  may  be,  as 
well  as  the  thi$ig  itself ^  the  object  of  a  contract. 

^  9.  An  obltgieition,  without  cause,  or  grounded  on  a  false  or 
ill^al  one,  is  void :  and  an  implied  contract  is  as  valid  as  an 
express  one.  The  cause  is  illegal,  when  prohibited  by  law,  or 
is  contrary  to  good  morals,  or  the  public  order. 

§  10.  An  obligation  to  give,  implies  a  delivery  of  the  thing, 
and  a  do^  to  preserve  it  tiU  the  delivery,  on  the  penalty  of 
daoiages  to  th^  creditor. 

^11.  No  damages  are  due  to  die  creditor,  or  contracter,  till 
the  contract  be  broken.  They  are,  general^,  when  broken, 
kk  loss  sustained,  and  gain  thereby  deprived  of,  but  such  only 
as  are  the  immediate  and  direct  consequence  of  the  non-exe- 
cution of  the  contract. 

^12.  When  it  is  expressly  provided  for  in  the  contract,  that 
the  party  iailing  to  execute  it,  shall  pay  a  certain  sum  in  the 
name  of  daoMges,  and  interest,  that  very  sum  must  be  paid. 

^13.  The  construction  is  upon  the  whole  contract,  and  what 
b  impfied  is  to  be  taken  into  view,  as  much  as  if  expressed. 
See  14  Mass.  R.  45S— 455,  as  to  doing  a  seaman's  duty. 

^14.  Condiiiane.  Every  condition  impossible,  or  contrary 
to  good  morals,  or  prohibited  by  law,  is  void.  And  a  condi- 
tion not  to  do  a  thing  tnpomMe,  avoids  not  an  obligation  in 
which  it  is  contained.  Every  condition  is  to  be  performed  in 
die  manner  the  parties  really  meant  it  should  be.  When  an 
obligation  b  made,  depending  on  a  future  uncertain  event,  or 
on  one  that  has  actually  happened,  though  not  known,  the 
diing  contracted  about  remains  at  the  debtor^s  risk,  who  is 
not  bound  to  deliver  it,  but  on  the  happening  of  the  condition. 
If  the  thing  enthrely  perish  without  his  fault,  the  obligation  is 
extmet.  If  damaged  without  lus  fauk,  the  creditor  has  his^ 
election  either  to  dissolve  the  contract,  or  to  demand  tfie 
thing,  in  the  state  wherein  it  is,  without  diminutioQ  of  pice. 
If  the  thmg  be  damaged  by  the  debtor's  fault,  the  creditor  has 
a  right  to  dissolve  the  contract,  or  to  demand  the  thing  in  the 
state  in  which  it  is,  with  damages  and  interest* 
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Ca.  1.  ^  l^  CmtracU  m  the  aUeruati^e*  la  these,  tbe  debior  or 
Art.  7.  contractor  is  at  liberty  to  deliver  one  of  two  things  ;  tbe  eleo- 
^^^y^j  tion  is  his,  if  not  expresdy  given  to  tbe  creditor ;  and  he  may 
deliver  either  to  the  creditori  but  net  a  part  of  one,  and  a  parf 
of  tbe  other.  This  contract  is  sngle,  if  one  of  tbe  two  ttunga 
cannot  be  the  subject  of  tbe  contract ;  and  tbe  contract  if 
bindiBg  as  to  the  other. 

^  i6.  If  one  cannot  be  delivered,  because  perished  hj  tbe 
fault  of  tbe  debtor,  he  cannot  ofler  tbe  price  in  its  stead ;  if  botb 
perish,  and  one,  by  bis  fault,  be  must  pay  tbe  price  of  tbe 
one  that  perished  last.  If  one  perish  without  tbe  debtor'* 
fault,  tbe  creditor  ought  to  have  the  other. 

^17.  Jh  the  contratdoUdaire  there  is  somethkig  not  found  in 
our  law.  It  is  a  contract  among  many  creditors,  wbM  one  ot 
tbem,  expressly,  has  a  right  to  demand  payment  of  the  whole, 
and  this  payment  made  to  one  of  them  discharges  the  debtor  ;, 
and  it  is  at  his  election  to  pay  either  creditor,  if  not  pfo^wnSed 
by  a  suit  of  one  of  them.  The  release,  ooade  by  one  of  tbem^ 
discharges  tbe  debtor,  but  for  the  part  of  the  releasiog  crediler* 
Every  act  that  interrupts  the  prescription,  or  limitatiooy  as* to  ooft 
of  them,  benefits  all  the  creditors.  On  the  debtm^'s  part  tbe  eott* 
tract  ksoUdoire^  when  severed  are  bound  for  the  same  thing,  so 
that  any  one  of  them  may  be  compelled  to  pay  the  whole  >  and 
tbe  contract  may  be  soUdmre^  tbough  one  of  the  debtoaa  bei 
bound  differently  from  another,  in  regard  to  the  same  thing ;  as 
one  conditionally^  and  another  absolutely,  one  to  pay  unawdiii^ 
2y,  and  another  at  some  future  day.  This  kind  of  cootracf  can 
be  only  by  express  stipulation.  If  tbe  thing  perish,  by  tfacr 
fault  of  one  or  more  of  the  debtors  soKdcdreSf  tbe  other  debtors 
are  held  to  pay  the  price  of  the  thing,  but  not  damages  and 
interest,  the  creditor  can  demand  damages  and  interest  only 
against  the  debtors  by  whose  foult  tbe  thing  perishes,  aad 
those  ''  en  demeure***  The  suit  against  one  debtor  intamipts 
tbe  prescription  as  to  all,  and  a  demand  of  interest  against 
one  of  them,  causes  interest  to  run  agamst  all  of  them*  There^ 
are  many  other  peculiarities  in  this  species  of  contract,  soma 
of  which  might  be  usefol  in  any  country,'  especially  if  ooot 
creditor  becomes  executor;  so  of  one  debtor,  it  does  not  affisct 
the  contract  as  to  the  others,  nor  does  a  eompositioD  as  to  one 
debtor* 

^18.  ~Penal  contracte.  If  the  contract  be  void,  tbe  penal 
part  is,  of  course ;  but  tbe  contract  may  be  valid,  tbough  tfaef 
penal  part  be  void  ;  nor  is  tbe  creditor  bodnd  to  demand  the 
penalty,  which  is  never  incurred'  till  there  is  a  iailure  in  per« 
forming  the  conttstct. 

^  19.  Payments  veiid  hy  the  Civil  Law,  ^e.  See  dtseharge 
above.  A  payment  in  moneys  or  other  thing,  camumei  by  ueef 
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caiiBoi  be  deouttided  back,4rQm  the  payee,  who  hasooiiBUflied  Cc  ]. 
H}  bimAfide^  though  made  hj  ooe  not  the  owner,  and  not  hav-  Art.  7. 
k^  power  to  pay.  VXV^/ 

^20.  Pa]rment6(Nid^/!iIe,  may  be  to  one  in  possession  of  the 
security ;  but  to  a  creditor,  incapable  of  receivmg,  is  invalid,  at 
)«ast  if  the  debtor  do  not  prove  the  thing  paid  has  turned  to 
the  creditor's  benefit,  who  can  never  be  obliged  to  receive  any 
thing,  but  that  which  is  due  or  stipulated  for;  the  thing  oflered 
being  of  greater  value  makes  no  diflbrence :  and  though  a  debt 
be  divisible,  a  creditor  cannot  be  forced  to  take  a  part  of  it ; 
and  whoever  claims  the  execution  or  discharge  of  a  contract 
bas  the  anus  probandi. 

^  21.  Payment  iff  whom  directed,  hf  the  CimiLaw.  If  the 
debtor  owe  two  deb^,  he  has  a  right  to  declare  which  of  tbera 
he  pays ;  but  if  a  debt  on  interettf  he  cannot,  without  the 
creditor's  consent,  apply  the  pajrment  to  the  principal.  It  is 
first  applied  to  the  mterest.  When  the  debtor  owes  divers 
debts»  and  has  accepted  an  acquittance,  by  which  the  creditor 
has  applied  what  he  has  received  to  one  of  them,  specially, 
the  debtor  cannot  then  apply  the  payment  to  a  different  one, 
at  least,  if  there  be  no  deceit  or  surprise  on  the  creditor's 
part :  but  when  the  acquittance  makes  no  applieadon  of  the 
jpajrment,  it  is  applied  to  the  debt,  the  debtor  is  most  interested 
m  discha^ing  among  those  due ;  and  if  some  be  not  due,  to 
those  due,  though  these  be  the  least  burdensome. 

§  22.  Whatever  discharges,  or  benefits,  the  principal,  does 
the  surity,  but  not  e  converso. 

^  23.  UmUatioM  run  not  in  case  of  violence,  but  from 
^  day  it  ceases ;  nor  in  case  of  error,  mistake,  or  deceit,  but 
from  the  day  it  is  discovered ;  and  in  general,  in  regard  to 
married  women,  minors,  &c.  but  from  the  day  the  inahiH^  is 
ieflK>ved,  on  the  general  principles  of  law. 

^  24.  Implied  conirads.  Some  of  these  result  from  the  au- 
tboriqr  of  law  only  ;  others  from  personal  acts.  The  former 
are  involuntartfy  the  latter  result  from  quasi  contracts,  be.  or 
^^des  quasi  contrats,  or  des  dUits  ou  quasi  des  dtiiis.^^  The 
puisi  contracts  are  one's  own  acts,  purely  voluntary  ;  whoice 
there  results  some  engagement  to  a  third  person,  and,  some* 
times,  a  mutual  one  b^een  two  parties.  When  one,vdunta- 
rily,  conducts  an  affair,  the  proprietor  knowing  it  or  not,  he 
tacidy  engages  to  continue  the  business  he  has  begun,  and 
jbrward  it  till  the  proprietor  can  manage  it  himself;  and  if  he 
die  before  it  is  finished,  till  his  representative  can  take  the 
dnrection  of  it ;  and  he  is  bound  to  ccmduct  the  affair  with  all 
the  care  of  a  good  father  of  a  famOy  ;  yet  the  circurastance« 
that  may  have  led  him  to  engage,  may  authorise  the  judge  to 
moderate  the  damages  and  interest,  thai  result  from  the  fault 
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Ch.  1.      or  the  negligence  of  the  undertaker.     And  when  he  has  con* 

Art.  7.    ducted  well^  the  owner  ought  to  fulfil  all  the  engagements,  the 

V^ry^^  undertaker  has  contracted  in  his  name,  and  to  indemnify  him 

as  to  all  hb  personal  contracts ;  and  to  reimburse  him  all  the 

useful  and  necessary  expenses  he  has  been  at. 

^25.  He  who  receives,  by  mistake,  or  knowingly,  what  is  not 
due  to  him,  is  under  an  implied  obligation  to  refund  to  him  of 
whom  the  thing  is  unduly  received — so  if  one,  by  mistake,  be- 
lieves he  is  debtor  and  pays  the  debt,  there  is  the  like  obligation 
to  refund  ;  but  this  right  exists  not  when  there  is  a  recovery  by 
suit — so  if  one  wrongfully  receive,  he  is  impliedly  bound  to 
restore  as  well  interest  or  profit,  as  the  capital.  If  the 
thing  so  received  exist,  he  is  bound  to  restore  it  in  kind ;  and 
its  value  if  it  exists  not,  or  has  been  damaged  by  his  fault. 
If  he  bond  Jide  received  it,  and  has  sold  it,  he  shall  be  held  to 
restore  only  the  price  it  sold  for.  And  he  to  whom  the  thing 
is  restored  ought  to  account  to  the  band  Jide  possessor  for  aU 
necessary  and  useful  expenses  incurred  to  preserve  the  thing. 
^  26.  Delicto  et  qucui  delicto.  Whenever  I,  by  my  act^  and 
in  any  degree  by  my  fault,  injure  another,  I  am  under  an  im- 
plied obligation  to  make  him  reparation  ;  sa  if  by  my  impru- 
dence or  negligence  ;  so  if  done  by  any  one  for  whom  I  am 
responsible.  The  father,  and  after  his  death,  the  mother  is 
responsible  for  damages  done  by  minor  children  living  with 
them  ;  so  as  to  masters  and  servants,  and  those  one  employs, 
unless  it  be  proved  they  could  not  hinder  the  act ;  the  same 
as  to  animals  one  has  in  his  care.  So  the  owner  of  a  building  is 
responsible  for  the  damages  caused  by  its  ruin,  when  it  hap- 
pens in  consequence  of  a  default  in  supporting  it,  or  by  a  fault 
in  the  construction  of  it. 

§  27.  Difference  betufeen  morality  and  law.  In  some  special 
cases  the  law  of  the  land  and  morality  are  the  same,  when 
this  law  has  for  its  object,  solely,  reason  and  conscience  to 
guide,  but  differs  when  policy,  or  arbitrary  rules  must,  also,  be 
regarded.  "  Virtue  is  alone  the  object  of  morality*^ — but  this 
law  has,  also  often,  for  its  object,  the  peace  of  society,  and 
what  is  practicable  :  Hence,  though  every  lesion^  or  undue 
advantage  in  a  bargain,  to  the  hurt  of  another  party,  practised 
by  one,  is  an  act  of  injustice  in  the  eyes  of  Tnorality;  yet  it 
is  not  the  mean  of  restitution  in  the  eyes  of  the  law  ;  because, 
often,  impracticable  tit  every  minute  degree.  The  French 
have  a  maxim  that  '^  La  vertu  est  objet  de  la  moralite  la  loi 
a  plus  pour  objet  la  paix  que  la  vertu."  The  law  of  Rome 
provided  that  if  the  price  of  a  thing  the  parties  agreed  on, 
was  less  than  half  the  real  price  in  common  opinion,  the  seller 
might  rescind  the  bargain,  but  the  Roman  lawyers  differed  as 
to  the  principle.     Some  thought  the  smallness  of  the  price, 
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was  evidence  of  deception  or  frauds  others  not ;  but  that  the    Ch.  1. 
lescindiDg  was  in  virtue  of   a  positive  rule  of  law.      The    Art.  7* 
French  civil  code  and  the  French  lawyers  seem  to  have  adop-  K^^Y^J 
ted  the  same  grounds  and  principles,  making,  instead  of  half, 
seven  twelfths  of  the  price,  the  rule ;  but  in  neither  law  had, 
or  has  the  buyer  the  benefit  of  htion  ;    because  it  has  been 
said  he  is,  generally,  at  liberty  to  buy  or  not ;  probably,  the 
necessity  some  are  under  to  buy,  in  all  events,  provisions  in 
times  of  famine,  sieges,  on  joumies,  medicmes  in  sickness, 
&c.  has  not  been  deemed  to  be  sufficiently  frequent  to  justify  the 
allowing  the  benefit  of  lesion  j  qr  of  avoiding  oppression  in 
buying  ;  after  all  it  is  difficult  to  see  why  this  benefit  should 
not  have  been  extended  to  buyers  as  well  as  sellers. 

Thus  far,  3  to  27,  both  included,  is  extracted  from  the  laws  of 
Rome  and  France ;  we  have  adopted  the  priociples  of  the 
Roman  lawj  as  to  the  descent  of  estate  to  all  the  children 
Tcquatty  ;  there  are  these  and  many  other  reasons  for  our  stu- 
dying those  laws,  existing  here,  that  do  not  exist  in  England. 
See  Louisiana. 

^28.  In  the  construction  of  contracts,  it  is  Paley's  idea  "  that  J**'«y  ^3^-- 
every  contract  should  be  construed  and  enforced  according  to  |^^''      "  ' 
the  sense,  in  which  the  person  making  it  apprehended  the  per- 
son in  whose  favor  it  was  made,  understood  it."    Whether  this 
manner  of  construing  contracts  be  strictly  legal  or  not,  it  clear- 
ly is  well  calculated  to  preclude  evasion  in  many  cases. 

^  29.  As  to  the  meaning  and  intent  of  a  man's  contract,  it  must  ^|||X  ^'  ^' 
be  construed  according  to  the  law  of  the  country  where  made,  r.'84,  Fear- 
but  as  to  the  enforcing  it,  according  to  the  law  of  the  country  sail,  ^.  v. 
where  it  is  enforced  or  sued,  or  "  the  lex  lod  applies  only  to  Pl^'S^'n 

,  ,.  ,.  1  .  /.  •'^         1      ^  8  Johns.  K. 

the  nature,  vahdity,  and  construction  of  contracts,  and  not  to  139, 194. 
the  form  of  the  action,  the  course  of  judicial  proceedings,  or 
the  time  when  the  action  must  be  commenced." 

^  30.  So  a  contract  may  be  construed  according  to  the  sub- 
ject ;  as  where  a  father  covenanted,  on  the  marriage  of  his 
daugh^r,  to  pay  her  and  her  intended  husband  £20  a  year,  it 
was  held  .to  be  during  their  lives ;  as  it  must  be  intended  a 
provision  for  their  support ;  and  thus  the  meaning  of  the  par- 
ties is  often  collected  from  observing  what  they  ought  to  have 
understood  when  they  contracted. 

^  31.  This  was  assumpsit  on  a  promissory  note  dated  March  l^J^o*  ^' 
7,  1812 ;  plea,  it  was  made  on  Sunday ;  held  to  be  no  objec-  pu.i^e"? 
tion,  but  the  contract  was  adjudged  good.  Putuam. 

^  32.  In  making  contracts,  the  maxim  caveat  emptor ^  applies 
only  to  real  estates. 

§  33.  Contracts  in  equity ^  iic.    General  principles  }  1,  courts  As  to  these 
of  equity  must  view  contracts  within  their  jurisdiction,  sub-  S^J^^?" '" 

the  cases  in  detail  fdand  in  the  index,  ChnnceryL  and    Equity. 
VOL.  I.  14 
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Ch.  1.  stantially,  as  courts  of  law  do :  for  as  neither  can  make  a  con- 
wJrt.  7.  tract  for  the  parties,  and  in  construing  them  in  each  event, 
there  is  the  same  material  rule  in  every  case  :  that  is  to  find 
and  go  by  the  meaning  of  the  parties  making  them.  Therefore 
Judge  Lyon  well  observed,  that  "  neither  a  court  of  equity  nor 
a  court  of  law  can  vary  men's  wills,  or  agreements ;  courts 
should  endeavour  to  understand  them  truly,  but  not  to  extend 
or  abridge  them ;  they  cannot  control  a  law-contract  nor  re- 
lieve against  damages."  But  in  proving  them,  equity  often 
applies  to  the  consciences  of  the  parties,  and  that  sense  of 
truth  so  widely  implanted,  that  but  few  can  deny  it,  or  assert  a 
falsehood,  without  showing  a  consciousness  of  guilt :  but  the 
law  cannot  often  make  such  application.  The  equity  princi- 
ple evidently  gives  hardened,  unprincipled  men  the  advantage, 
who  can  deny  or  conceal  the  truth,  or  assert  a  falsehood,  when 
for  their  advantage,  without  a  blush  ;  and  even  when  they  do 
this,  they  get  the  truth  from  their  honest  opponents  and  avail 
themselves  of  it ;  were  such  unprincipled  men  numerous, 
probably  this  application  would  not  be  resorted  to.  There 
are  other  material  differences  in  treating  contracts  in  courts  of 
equity  and  of  law,  some  of  the  most  material  will  here  be  no- 
ticed ;  and  as,  in  a  vast  majority  of  cases,  contracts  are  the  same 
in  law  and  equity,  to  every  material  purpose,  the  best  way  is 
to  notice  the  most  material  cases  in  which  they  differ  ;  and 
where  they  agree  the  law  governs. 

^  34.  A  second  case  of  difference  is  very  material.  In  equity 
when  a  thing  is  contracted  to  be  done^  it  is  viewed  as  done  ;  as 
if  A  contract  to  convey  a  house  to  B,  equity,  before  a  convey- 
ance is  in  fact  made,  views  it  as  B's  house  to  all  intents,  a 
house  he  risks,  may  sell,  devise,  or  mortgage  ;  on  which  A's 
debts  are  no  lien,  and  on  B's  death,  is  his  assets,  and  descends 
to  his  heir.  On  the  same  principle  money  contracted  to  be 
invested  in  land  generaUy,  is  considered  as  landy  and  descends 
to  the  heir,  as  land  does.  In  law  there  is  no  such  principle  ; 
but  in  this  case  the  estate*remains  A's ;  and  this  singular  notion 
exists  in  equity,  only  when  the  contract  to  convey  is  completely 
valid  and  such  as  a  chancery  court  will  decree  to  be  fully  ex- 
ecuted by  an  aotual  conveyance.  Hence  equity  views  the  es- 
tate as  the  law  does,  if  there  be  infancy,  dower,  or  other  cause 
to  obstruct  this  mode  of  conveying  property,  as  will  be  ex- 
plained in  future  chapters. 

^  36.  Equity  views  a  feme  covert^  in  regard  to  her  separate 
property,  as  difeme  sole,  (see  also  Baron  and  Feme,  ch.  19)  and 
so  allows  her,  when  it  appears  to  be  her  intention,  done  to  dis- 
pose of  or  to  charge  it.  The  law  is  different.  Not  so  in  Con- 
necticut.    1  Day's  R.  221,  ch.  19  a.  1. 

§  36.  A  fourth  difference.     Equi^  fully  alloTirs  the  assign- 
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ment  of  a  chose  in  action^  and  the  assignee  to  sue  in  bis  own    Ch.  1. 
name  in  equity  ;  the  law  does  not  do  this,  but  in  virtue  of  some    Art.  7. 
statute  (see  also  ckose  in  action^  ch.  24.)     So  equity  relieves  Vi^V^^ 
against  penaltiei  and  foffeitures  in  contracts,  when  the  law 
cannot  without  statute  provisions  (see  also  Daraagesi  ch.  28, 
and  Penalties,  be.  ch.  148.) 

^  37.  A  fifth  difference.  Equity  examines  and  weighs  the 
adequacy  of  the  consideration  of  contracts  much  more  accu- 
rately than  the  law  can,  especially  of  instruments  under  seal. 
(See  ch.  32  a.  13,  2.) 

^  38.  A  sixth  difference.  Though  equity  will  not  set  aside  or 
rescind  contracts  fairly  made,  or  merely  because  unreasona^ 
ble^  between  the  parties,  or  fairly  made  between  parent  and 
child  just  come  of  age  ;  so  guardian  and  ward  ;  so  contracts 
between  master  and  servant ;  or  attorney  and  client ;  nor  on 
such  mere  relationship  alone ;  yet  equity  looks  with  a  suspi- 
cious eye  on  these  contracts,  where  undue  influence  naturally 
exists  on  one  side.  Hence  on  such  slight  evidence  of  it  as 
the  law  cannot  act  upon,  equity  will  set  them  a«de  (see  many 
cases  collected  by  New.  On  Con.  445  to  458,  and  cases  he 
cites,  ae  2  Atk.  85,  Tendril  v.  Smith ;  1  P.  W.  639,  Blunden 
V.  Barker ;  3  P.  W.  156,  Howe  v.  Wyatt ;  3  Ch.  Ca.  117,  Os- 
borne «.  Chapman  ;  2  Vesey  259,  Oldham  v.  Hand ;  1  P.  W. 
118,  120 ;  1  Vesey  379,  400  ;  2  do.  549,  627  ;  9  do.  292  ; 
6  do.  278, 279  ;  2  Atk.  25,  159,  258,  295  ;  2  Vesey  jun.  199, 
203 ;  1  Bro.  C.  C.  369  ;  4  do.  245.)  And  equity  extends  like 
attention  to  sailors'  contracts,  and  other  cases  in  this  work  j  so 
equity  relieves  against  a  legal  right  arising  on  the  contract.  2 
P.  W.  191. 

§  39.  A  seventh  difference.  In  many  cases  equity  holds  the 
heir  and  remainder  man  to  convey  lands,  on  the  ground  the 
ancestor,  or  life  tenant's  contract  to  convey  is  a  lien  on  the  land, 
and  passing  with  it,  to  the  heir,  or  to  him  in  remainder ;  not 
so  by  law.  On  the  other  hand,  equity  sets  aside  the  unequal 
contracts  of  heirs,  disposing  of  their  expectancies,  where  the 
law  cannot;  and  allows  a  non  compos  to  stultify  himself; 
where  it  cannot  relieve,  it  decrees  a  re-conveyance.  2  Cruiae 
49 ;  other  cases  Kirby  185,  356  ;  1  Day's  Ca.  107,  156. 

^  40.  An  eighth  difference.  Equity  examines  parties  to  con- 
tracts, and  corrects  their  mistakes  in  them,  or  rescinds,  or  sets 
them  aside  in  many  cases,  in  which  the  law  cannot ;  as  where 
there  is  no  evidence  of  fraud  or  contrivance  in  making  them. 
And  so  if  a  party  cannot  exactly  fulfil  his  contract,  or  convey 
an  estate  in  the  condition  he  has  contracted  to  convey  it,  equi- 
ty minutely  finds  die  difference,  and  if  small,  &c.  awards  a  com^ 
pensation  for  t^,  and  decrees  a  conveyance  and  acceptance 
thereof,  (but  none  if  tjie  wrong  deocription  be  an  object  of 
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Ch.  1.      sense)  6  Vesey  675,  Druse  v.  Hancock  ;     1  Vesey  jun.  221, 
Art.  7.      226,  Calcraft  v.  Roebuck;    10  Vesey  605,510,  Dyer  v. 
V^y^j  Wargrave ;   13  Ves.  jun.  77 ;    14  Ves.   jun.  144,  Fenton  v, 
.    Brown  ;  1  Andr.  80. 

^  41.  A  ninth  and  most  materfal  difference.  This  is  in  the 
enforcement  of  specific  performances*  Instead  of  this  the  law 
always  gives  damages  for  the  breach  of  contracts.  But  this 
power  to  enforce  is  limited.  1.  Equity  cannot  interfere  with 
contracts  completed,  where  there  is  a  clear,  certain,  direct, 
and  expeditious  remedy  at  law.  2.  It  is  limited  to  executory 
contracts,  for  as  to  those  executed^  equity  can  only  rescind 
them.  6.  This  enforcement  as  to  time  has  been  much  hmited  ; 
as  late  as  Lord  Coke's  time  it  was  zealously  resisted  by  the 
courts  of  law  on  the  ground,  among  others,  the  contractor 
had,  or  meant  to  have,  his  election  to  perform,  or  to  pay  the 
damages,  and  that  this  election  was  taken  from  him  when  com- 
pelled specially  to  perform  ;  and  they  asked  to  what  purpose 
then  was  the  action  on  tlie  case  or  of  covenants.  4*  It  is  limited 
to  the  purchases  of  landsy  or  to  things  that  relate  to  realtiet^ 
and  extends  not  to  personal  property,  not  even  to  the  funds,  ex- 
cept where  the  contract  is  incomplete,  and  not  suable  at  law,  or 
where  it  is  to  indemnify,  and  cases  of  quia  timet,  and  where  legal 
suits  afford  but  an  inadequate  remedy.  5.  Extends  not  to  the 
realty f  where  an  adequate  remedy  is  at  law ;  never  to  contracts 
complete  to  repair,  as  on  these  there  is  such  ia  remedy.  (See 
also  ch.  225.)  6.  Extends  in  the  personalty^  as  an  exception 
to  the  general  rule  above  stated,  in  a  few  cases  where  a  legal 
remedy  exists,  but  is  defective  ;  as  cases  of  contracts,  which 
at  law  produce  a  circuity  of  action,  or  for  settling  accounts. 
7.  Equity  never  enforces  the  specific  execution  of  contracts, 
uncertain  on  the  face  of  them,  because  they  do  not  shew  what 
rights  are  to  be  enforced ;  nor  8.  Contracts  not  mutual,  (see 
New.  on  Con,  151,  153,)  nor  those  tainted  with  fraud  or  con- 
trivance, partaking  of  champerty  or  maintenance,  as  equity 
never  so  enforces  but  to  do  equal  justice ;  nor  9.  Unless  the 
pit.  proves  the  very  contract  on  which  he  founds  his  claim  in 
his  bill.  This  enforcement  is  always  at  the  discretion  of  the 
court. 

%  42.  A  tenth  difference  material.  Equity  allows  no  estoppel^ 
(the  law  does  many,  as  ch.  160,  &c.)  but  moulds  contracts  to 
answer  the  parties,  real  intentions,  especially  as  to  future  gene- 
rations. 

1  Vufn.  227,  ^  43.  An  eleventh  material  difference.  When  A  obtains  a 
Builts!^  contract  of  B,  and  he  denies  its  validity,  the  law  inquires  no 
Aik.  ^3.—    farther  than  fraud  extends,  or  as  to  mistakes  or  misrepresenta^ 

2  b"  cf^c^  ^*^^  ^^^  materially  affect  the  parties'  rights ;  but  equity  push- 
a£S.^Pr'cb,  688^1  Bro.  C.C.872,  440.— 6  Ves.  467  j  1  Cb.  ca.  71. 
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es  its  inquiries  much  further,  ev^n  to  faults  not  punishablei  to    Cb.  1. 
antipathies  and  friendly  regards ;  as  if  A  wishes  to  purchase    Art  1. 
Ws  estate  cheap;  and  knows  B  dislikes  him,  and  will  not  sell  it  \^*y^J 
to  him  even  for  its  full  value ;    A  employs  a  friend  to  buy  it, 
who  pretends  he  purchases  for  one  B  greatly  regards,  and  to 
oblige  him  is  willing  to  sell  it  to  him  under  its  value ;  the  con- 
veyance is  contracted   for  accordingly ;  equity  ascertains  all 
these  facts  and  refuses  to  decree  a  specific  performance.    In 
fact  equity  seems  to  require  all  that  fair  conduct  and  open 
dealing,  and  pure  morality  do,  and  extends  its  inquiries  accord- 
ingly ;  in  other  words,  in  its  narrow  sphere  of  action,  equitas 
de  minimis  curat;  in  its  broad  sphere  of  action,  lex  de  minimis 
non  curat. 

^  44.  A  twelfth  difference,  and  a  very  material  one.  Equity 
leaves  all  criminal  proceedings,  and  all  crimes  and  offences  to 
the  law  courts;  so  in  general  all  maritime  and  military  matters, 
and  all  matters  whatever  to  other  courts  older  than  that  of 
equity,  in  all  cases  in  which  right  and  justice  can  be  well  and 
timely  administered.  Yet  English  equity  in  this  very  circum- 
scribed jurisdiction  in  a  few  centuries,  has,  gradually,  got 
within  its  reach,  and  under  its  thumb  most  of  the  property  of 
the  nation ;  and  to  examine  equitably,  and  often  morally,  into 
most  of  the  civil  conduct  of  men  in  theur  dealings  in  it,  and  as 
they  rapidly  spread  out,  the  opinions  and  decrees  in  equity  ev- 
idently become  more  heterogeneous,  various,  and  often  contra- 
dictory, and  the  evil,  if  it  be  one,  is  much  increased  by  the  nu- 
merous reports  of  late  years,  of  mere  hintsy  and  obiter  dicta  m 
courts  of  equity,  and  those  too  of  an  inferior  judge  as  well  as  of 
the  chancellor,  an  evil  almost  as  great  as  that  of  the  thousands 
ofntsiprius  opinions  lately  reported.  Thirteenth  material  dif- 
ference. Equity  allows  a  man  who  agrees  to  purchase,  and  pos- 
sesses and  improves,  for  his  permanent  improvements,  in  many 
cases  where  the  law  does  not.     Sugden  424,  426,  and  cases. 

^  45.  Some  leading  principles  as  to  contracts  in  equity.  A 
letter  or  any  writing  signed  by  the  party  to  be  charged,  or 
such  letter  or  writing  clearly  referring  to  a  paper  not  signed,  is 
a  compliance  with  the  statute  of  frauds,  provided  each  contain 
thepre(dse  terms  of  the  contract,  ch.  11  a.  8,  ch.  114  a.  27,  iic. 
and  is  actually  signed  }  this  it  must  be.  1  P.  W.  770 ;  ch.  11 
a.  6,  s.  16. 

^  46.  Though  equity  does  not  (as  the  act  does  not)  require  any  V^h^^'  '^' 
but  the  parQr  to  be  charged  to  sign  such  writing,  yet  equity  will  Gniy._i*Eq. 
not  enforce  a  contract  signed  only  by  the  party  applying  for  Ca.  Ab.  ao, 
its  specific  execution,  for  this  is  no  evidence  the  deft,  called  on  ^f}^{  p"\j^^ 
to  perform  the  contract  ever  made  it;  and  the  case  is  open  to  77MIaw- 
the  very  evil  the  act  was  intended  to  prevent ;  and  it  is  hardly  j^"*  »•  ^ 

1  Vent.  221,  Cotton  V.  Lea.— Ch.  226,    a.  6,   »'.    26. 


106  CONTRACTS  AND  CONSIDERATIONS. 

Ch.  1 .  to  be  conceived  bow  a  doubt  once  existed  on  this  point ;  where 
Art.  7.  equity  enforces  parol  contracts /mrtfy  performed ;  a  good  rule. 
\,^-v^v^  §  47.  Though  the  statute  does  not  require  the  power  to  the 
2Bro.  c.  c.  party's  agent  to  be  m  writing,  yet  equity  requires  that  the  fact 
i?*L!c°s*^'*  of  the  agency  to  make  the  contract  and  sign  it,  distinctly  ap- 
mon  V.  Moti-  P^^  f  &°d  ^^e  power  given  must  be  strictly  pursued  ;  and  the 
vos,  9  Ves.  agent's  clerk  may  sign,  if  assented  to  by  the  principal ;  1  Ve- 
^^'  sey292  ;  Amb.  495,  Daniels  v.  Adams;  t  Atk.  497  ;  but  in 

no  case  is  the  principal  bound  beyond  the  power  he  gives. 
^  48.  A  matter  will  be  decreed  in  equity  to  be  performed, 
4^2i^ber^  though  there  be  no  writing,  if  the  party  to  be  charged,  by  his 
lain  V.  Cham- ^At^  or  contrivance,  prevents  the  writing,  as  if  a  father  be 
beriaio.^      about  to  secure  certain  legacies  by  his  will,  and  his  son,  heir, 
Siw'dnr  cases  "°^  executor  say  to  him  if  he  will  not  do  it,  he,  the  sob,  will 
pay  them  ;  he  is  bound,  and  equity  will  oblige  him  to  pay  them. 
Sundry  cases :  2  Eq.  ca.  abr.  43  to  52  ;  2  Vem.  506,  Oldham 
V.  Litchford  ;  1  Vesey  123 ;  3  Bro.  C.  C.  400,  and  ch.  93  a. 
3,ch.225  a.  7. 
F^^'nift'^'      §  49.  Equity  decrees  parol  agreements  to  purchase  or  lease 
Ltoter.— Pr.    I^^ds,  to  be  performed,  when  proved,  and  followed  by  delivery 
Ch.  6i9, 661,  of  possession,  by  improvements  made,  or  monies  expended 
16*1^9  M^od  ^y  ^^®  lessee,  fac.  on  the  premises  ;  ch.  1 1  a.  9,  8ic.  ft  Freem. 
a?.— Bro.  c.  268,  6  Vesey  470  ;  secus  as  to  a  mere  holding  over,  3  Vesey 
C.  417.  379,  Wills  t;.  Stradling  ;  this,  and  if  barely  delivering  of  pos- 

session be  doubtful,  either  is  valid  with  laying  out  monies  tcn- 
der  the  terms  of  the  contract,  as  in  each  case  there  is  partper- 
fermance ;  also  it  is  the  lessor's  or  grantor's  fraud  to  stand  by 
and  see  his  estate  improved,  and  then  plead  the  statute.  JBor- 
nest  has  no  effect  as  to  lands  (only  as  to  goods)  on  the  4th 
sect,  of  the  act ;  some  cases  otherwise  ;  see  Earnest,  ch.  11a. 
2  ;  ch.  2;25  a.  6,  s.  25  ;  1  Phil.  Evid.  by  Dunlap,  ed.  1820,  p. 
510. 

<§  50.  Though  equity  will  not  admit  parol  evidence  to  vary 
the  written  contract,  yet  it  will  admit  the  deft,  to  show  that  by 
fraud  or  mistake  the  one  stated  by  the  pit.  did  not  emlnrace 
the  real  intentions  of  the  parties  ;  this  evidence  is  not  admitted 
to  vary  the  contract  in  writing,  but  to  rebut  an  equity.  The 
.  statute  does  not  exclude  any  exception  that  before  existed. 
The  deft,  before  and  since  the  act  passed,  had  and  has  had 
a  right  to  say  that  the  written  agreement  is  not  the  one  he  ii^- 
tended  to  sign  ;  Joynes  v.  Statham,  fully  stated  ch.  122  a.  2, 
s.  9,  10,  and  other  ca$es  there ;  also  parol  evidence  ch.  93  ^ 
New.  on  Con.  204  to  211  ;  and  Legal  v.  Miller,  at  large,  ch. 
1 1  a.  10,  s.  1  ;but  some  cases  in  which  the  deft,  was  compelled 
to  perform  a  contract  different  from  the  one  he  signed  ;  New. 
251,  252 ;  but  253,  254,  a  better  rule,  as  in  Lord  Stanhope's 
case,  in  which  he  contracted  for  an  estate  tithe  free,  and  was 
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compelled  to  receive  one  subject  to  tithes ;  cited  6  Vesey  678  j    Ch.  1. 
7  Vesey  270.  Jirt.  7. 

$51.  This  preHmiDaiy  sketch  of  principles  and  cases  in  ^^y^^ 
equity  has  been  introduced  since  1801,  when  equity  decisions 
in  America  were  of  but  little  importance,  which  since  have 
vastly  increased.  Such  principles  and  cases,  tfierefore,  will  be 
considered  in  detail,  in  a  considerable  degree  in  several  parts 
of  this  work  relating  to  contracts  and  proceedings  in  chancery. 
Except  in  chapters  225  and  226  especially  appropriated  to 
them,  they  will  be  found  in  chapters  also  embracing  matters . 
in  law  in  several  instances.  Law  and  equity  in  the  United 
States  are,  in  no  small  degree,  mingled  together,  often  in  the 
same  cause ;  except  in  two  or  three  states,  in  the  same  vol- 
umes ;  and  in  several  states,  especially  in  Pennsylvania,  Massa^ 
chusetts,  be.  equity  is,  frequendy,  administered  by  law  courts 
and  jurors.  And  in  New  York  now,  equity  powers  may  be  by 
the  legislature  vested  in  the  circuit  judges  (in  8  circuits) 
and  in  the  county  courts,  or  such  other  subordinate  courts  as 
the  legislature  may  direct,  subject  to  the  appellate  jurisdictioki 
of  the  chancellor.  So  in  the  highest  and  lowest  courts  in  Vir- 
ginia, law  and  equity  powers  seem  to  be  blended  in  the  same 
hands.  In  this  work  the  object  has  been  and  will  be,  to  adopt 
the  Engfish  system  of  equity  as  far,  and  as  far  only,  as  it  has 
been  adopted  by  the  highest  authorities  in  our  own  country ; 
a  system  highly  valuable  when  we  separated,  (July  4,  1776,) 
and  for  some  years  after,  but  which  now  subjects  a  vast  pro- 
portion of  English  property  to  almost  total  uncertainty,  and 
lately  induced  one  of  the  eminent  men  of  England  to  observe, 
"  it  is  a  disgrace  to  the  nation."  This  uncertainty  is  owing 
to  several  causes,  but  mainly  to  a  vast  number  of  volumes 
published  since  our  separation,  containing  numerous  decisions 
on  equity  principles,  made  by  different  men,  repeatedly  vari- 
ant and  often  contradictory.  Still  worse,  these  volAnes,  many 
of  them  the  productions  of  inferior  lawyers,  are  replete  with 
obiier  optnioiw,  dictumsj  seems  soes^  leanings^  incliningSy  fyc. 
not  only  of  high  judicial  officers,  but,  also,  of  inferior  ones. 
Though  this  trash,  (so  the  sound  law  of  the  land  views  it,)  in 
fiMTt,  is  no  rule  of  property  or  conduct,  yet  it  has  a  great  influ- 
ence ;  ignorant  and  indolent  judges  catch  at  it ;  and  counsel, 
engaged  in  bad  causes,  seize  on  it,  mid  with  much  ingenuity 
make  a  great  deal  of  it ;  a  similar  pernicious  effect  have  the 
hasty  nisi  prius  notions,  of  late  years  published  by  wholesale. 
It  requires  not  the  spirit  of  prophecy  to  foresee  that  in  no  very 
Jong  period,  the  rules  of  property  must  become  as  uncertain, 
in  such  a  state  of  things,  as  in  the  most  despotic  governments. 
If  the  mbute  and  peculiar  features  of  each  new  case  must  be 
allowed  .to  produce  new  rules  of  property  not  )mown  in  law, 
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Ch.  1.  and  against  law,  where  is  such  an  equity  system  to  end  ?  It 
Art.  8«  is  also  absurd  to  publish  thousands  of  mere  dictums  and  lean-' 
V^ry^,  ings,  &c.  when  there  are  published  more  legal  decisions  of 
high  and  full  courts,  than  any  man  can  read  to  good  purpose* 
As  to  equity  cases,  they  have  become  almost  infinitely  numer- 
ous, and  but  a  small  part  of  them  are  of  much  value,  or  use 
in  the  United  States ;  hence  they  are  in  this  work  very  briefly 
stated,  except  Federal  cases  in  ch.  225.  But  references  to 
equity  cases  are  very  numerous,  so  that  when  one  shall  have 
occasion  to  use  or  study  them,  he  will  find  them  largely  refer- 
red to ;  and  if  each  equity  case  be  decided  on  the  minute 
and  peculiar  circumstances  of  it,  equity  cases  must  increase  a 
vast  deal  more  than  law  cases,  and  when  each  case  is  so  de- 
cided it  can  be  of  but  little  use  in  other  cases ;  cases  in  law, 
and  especially  in  equity,  varying  as  human  faces  vary. 

Art.  8.   Considerations  when  good  ornot.     It  has  already 
been  observed,  that  contracts  and  agreements  affect  almost  all 
the  concerns  of  men  with  each  other ;    and  that  the  basis  of 
each  one  is  a  proper  consideration.     It  is  so  as  well  in  a  mor- 
o/  as  a  leged  view ;  for  either  on  moral  or  legal  principles, 
this  consideration  is  the  cause  or  motive  that  induces  a  man  to 
act,  and  to  bind  himself,  by  his  agreement  or  contract ;  and 
morality  no  less  than  law,  decides  that  men  ought  not  to  act 
or  bind  themselves  to  do  this,  or  not  to  do  that,  without  rea- 
sonable motives  or  causes  moving  them  so  to  do.     So  is  the 
experience  of  mankind  ;    for  in  no  age  or  country  has  a  ra- 
tional man  been  expected  to  act  without  a  reason,  or  to  make 
promises  or  engagements,  without  motives,  reasons  or  causes, 
or  in  other  words  without  a  proper  consideration.     If,  as  to 
this,  there  has  been  any  difference  in  the  eyes  of  morality, 
and  in  the  eyes  of  the  law,  it  has  been,  merely,  as  to  the 
quantity  or  degree  of  this  consideration.      In  some  cases  mo- 
rality may%ieasure  its  adequacy  more  nicely  than  the  law 
does,  as  the  law  considers  it  impracticable  to  measure  it  very 
accurately ;  but  natural  afifection  will  not  support  assumpsit, 
nor  will  love  between  the  sexes.    A  written  promise  requires 
consideration  as  much  as  a  parol  one. 
^— fo^n       ^  ^'  ^^^  '^^»  founded  in  reason,  will  not  enforce  a  promise 
on  Con.  390,  made  by  one,  or  imply  he  makes  one,  when  there  is  no  law- 
96^-^9  fUis.  ful  sufficient  consideration.     It  is  intended  in  the  residue  of 
266  Vennal   ^^^^  chapter,  briefly  to  examine  when  there  is  or  is  not,  this 
V.  Adney.—   consideration  ;  and,  generally,  it  must  be  a  benefit  to  the  deft. 
24/1^'—    or  a  trouble  or  prejudice  to  the  pit. ;   and  the  law  holds  a 
3  ni.  Coin,     consideration  sufficient,  which  is  a  legal  inducement  to  one  to 
268.  make  the  agreement  or  contract.     Hence  one's  being  a  mem- 

ber of  a  society  is  a  sufficient  consideration  for  the  law's  im- 
plymg  his  promise  to  pay  a  judgment  rendered  against  him. 
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2.  Lord  Mansfield,  in  this  case  said,  '^  where  a  man  is  un-    Ch.  !•  ' 
Aer  a  legal  or  equitable  obligation  to  pay,  the  law  implies  a    Art.  8« 

Efomise,  though  none  was  ever  actually  made  ;   a  forttari^  a  V^V^./ 
>gal  or  equitable  duty  is  a  sufficient  consideration  for  an  crc-  cowper  290, 
twd  promise.  Where  a  man  is  under  a  moral  obligation,  which  HawkM  v, 
no  court  of  law  or  equity  can  enforce,  and  promiseij  the  hon-  and°i*£p. 
esty  and  rectitude  of  the  thing  is  a  consideration ;  as  if  a  man  Ca.  N.  P. 
promises  to  pay  a  just  debt,  the  recovery  of  which  is  barred  |JJ^^  ci^^ 
by  the  statute  of  limitations ;  or  a  man,  after  he  comes  of  age,  £i.  741^  Bar^ 
promises  to  pay  a  meritorious  debt  contracted  during  his  mi-  ker».H«lifai, 
nority,  but  not  for  necessaries ;  or  if  a  bankrupt,  in  affluent  "j^^J  the"*^*' 
circumstances  after  his  certificate,  promise  to  pay  the  whole  civil  law. 
of  his  debts ;   or  if  a  man  promise  to  perform  a  secret  trust,  ^^"^z  "^U 
or  a  trust  void  for  want  of  a  writing,  by  the  statute  of  frauds."  j  14,   ^'    ' 
See  1  Hen.  and  Mun.  213;  3  do.  144  to  199« 

§  3.  By  the  law  merchant^  want  of  a  consideration  is  no  cj-  [J^"^* J^j**' 
sential  defect  in  a  contract.     While  a  note  remains  between  in  the  civil 
the  maker  and  payee,  it  is  governed  by  the  civil  or  municipal  ^^^^^  also  in 
law,  and  the  want  of  a  consideration  is  a  clear  bar  to  recov-  ^"'^^^"•1 
ering  any  thing  on  it,  on  the  ground  it  is  nudum  pactum ;    but 
when  third  persons  become  fairly  interested  in  it,  it  is  not 
open  to  this  objection  ;   because  after  it  is  negotiated,  its  ope- 
ration is  governed  by  the  same  law  as  a  bill  of  exchange, 
which  is  the  law  merchant.  Exceptions  if  negotiated  after  due^ 
&c.     Powell  on  Con.  341,  see  Art.  46 1  Chitty  on  bills,  3— 
the  contract  being  in  writing  does  not  make  a  consideration  un'- 
necessary ;  1  CainesiR.  387 ;  4  Johns.  R.  235, 236,  296,  304. 

^4    So  wherever  a  man  is  bound,  in  honor  and  conscience^ 
to  do  a  thing,  and  promises  to  perfonn,  he  is  held  to  do  it.  ^  arbiuaiow 
But  another  principle,  also,  is  to  be  regarded  in  considering  is  a  |ood 
the  foundation  of  contracts ;    in  forming  and  enforcing  which,  considcra^ 
no  man,  against  his  will  or  consent j  or  in  other  words  without  note.-^ 
his  request  expressed  or  implied^  is  to  be  laid  under  an  obliga"  Cainas  R. 
tion  to  perform,  by  reason  of  an  act  of  another.   But  a  stran«  ^^' 
ger  to  the  consideration  cannot  have  an  action.     1  Stra.  592. 

^  5.  In  this  case  it  was  decided,  that  a  mere  general  promise, 
without  benefit  to  the  promiser  or  loss  to  the  promisee,  was  a  gen.  Js  Bon* 
nudum  pactum;  as  a  past  consideration,  be.   2  Strange  933.    16^  to  1676, 

?)  6.  If  one  promise  to  pay  for  goods  delivered  to  a  third  per-  ^^^^*  ^^ 
son,  it  is  good  at  common  law,  and  on  the  statute  of  frauds,  Murop  and 
if  in  writing ;   but  where  one  undertakes  to  pay  the  debt  of  Hopkins. 
another,  the  action  will  not  lie,  if  the  consideration  be  past  2  Morg!^. 
at  common  law,  nor  if  not  in  writing,  by  the  statute  of/rauds.  69, 86. 
•  Aht.  9. ''  The  law  does  not  measure  the  quantum  of  the  eon^ 
sideration  ;"  therefore, "  the  least  spark  of  a  consideration  will  3  Bmr.  1663 
be  sufficient."   As  when  A  gets  a  judgment  against  B,  and  %^^^\^ 

Stnrdn's  caie.— Cro.  Car.  70, 77,RoUe  r.  Thorp.-Pow.  on  Con.  343.'-^  Wood's  Cob.   288.^ 
8a1k.367. 

▼OL.  I.  15 


110  CONTRACTS  AND  CONSIDERATIONS. 

Cp«  1.      gi?6s  me  a  power  of  attorney  to  sue  it  to  my  U8e,  and  C  in 
^rt.  12.    consideration  I  will  forbear  to  sue  it,  promises  to  pay  it,  his 
^^y^^  promise  binds  him.     Though  the  law  will  not  weigh  the  giian- 
turn  of  the  consideration,  or  on  account  of  its  smaUness  as  a 
consideration,  view  the  contract  as  void,  yet  the  smallness  of 
the  consideration  may  often  be  taken  as  evidence  of  fraud 
or  deceptiauj  or  of  some  clear  mistake  in  the  bargain,  and  so 
be  the  means  of  avoiding  it  on  this  ground.  A  penny  will  raise 
a  use,  so  will  a  pepper  com  reserved  in  a  lease. 
Imp.  M.P.         Art.  10.   The  suspension  of  the  plfs  right  any  time  is  a 
cf  ^  ~4tt—  g^<^^  of  promise.  ^  1.  If,  therefore,  A  owes  me  a  debt,  and  I 
1  Bac.  170.    .  agree  not  to  call  on  him  for  payment  ever  so  Utile  a  timSf  at 
B's  request ;  and  he  promises  to  pay  it,  and  thereby  I  am  in- 
duced so  to  suspend  it,  B  is  liable. 
1  Esp.  88.         ^  2.  And  if  the  act  be  dobe  at  the  request  of  him  who  makes 
the  promise,  it  will  be  a  sufficient  foundation  to  engraft  the 
promise  upon,  as  the  shewing  a  deed,  iic. ;  but  not  if  the  re- 
quest be  made  by  the  advice  or  influence  of  the  other  party  ; 
as  if  I  persuade  a  sailor  to  resolve  to  have  a  protection,  and 
he  requests  me  to  procure  it  for  him,  he  shall  not  be  held  to 
pay  me  for  my  trouble  in  getting  It,  for  I  drew  him  in  to  ms^ 
the  request, 
TatesSBoiT.      Art.  11.  Any  damage  to  another^  or  suspension^  or  for^ 
bearance  of  his  rightj  is  a  good  consideration  of  a  prcnnise, 
though  there  be  no  actual  benefit  to  the  party  undertaking  ; 
for  if  the  promisee  is  to  sustain  a  loss,  or  damage,  lose  a  right 
pr  have  it  delayed,  it  is  as  good  a  ground  of  a  promise  as  an 
advantage  to  the  promiser  ;  for  whenever  the  promisee  sustains 
any  disadvantage  at  the  promiser's  request,  it  is  but  reasonable, 
his  promise  made  for  the  promisee's  benefit  should  hold  or  be 
ii  Ld.  Raym.  binding ;  and  it  seems  to  be  a  general  pruiciple,  if  one  for  « 
1164,  Thorn-  valuable  consideration  undertakes  to  do  what  is  even  iw^^si' 
>vhitam.       ^^^)  ^^^  ^^^'^  ^^  perform,  an  action  lies  against  him.     But 
where  one  partner  undertakes  to  get  insurance  on  their  vessel 
for  himself  and  partner,  and  neglects,  it  is  no  consideration, 
&iC      Cb.  73  a.  2,  s.  8,  the  case. 
Salk  26,  Abt.  12.   Want  of  consideration  does  not  apply^  when  the 

nai^rBac!  u^iderlaker  enters  on  doing  the  thing.    As  when  one  entered 
Abr.  28.-6  T.  upon  the  business  of  moving  a  hogshead  of  brandy,  and  did  it 
Me  r^ate-'    '^  negligently^  that  it  was  burst  and  lost ;  it  was  held  the  action 
ward.— 6  '    l^y  against,  him,  and  was  grounded  on  the  misfeasance^  or  de- 
£a8t  669.       ceit  to  the  ph.    But  if  there  be  no  consideration,  and  the  par- 
ty do  not  enter  upon  the  business  he  is  not  Uable  ;  not  on  con- 
tracty  for  there  is  no  consideration  to  support  it ;  and  not  for 
doing  the  business  badly,  not  commenced. 
^  2.  It  follows  that  if  A,  without  any  consideration^  promises 
Marf'  dflj'     ^^  \>\\A^  me  a  house  by  such  a  day,  and  he  does  not  enter  up- 

Fisher.-lLd.  Raym.  124.— 10  Johns.  R.  90,  91. 
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on  the  bushiessy  I  can  have  no  action  against  him.  But  he  may    Ch.  1. 
be  liable  for  neg^renee^  if  he  do  enter)  upon  it,  and  do  it    Art.  14. 
jiegligently  or  umkvffiittyf  for  whenever  one  begms  a  piece  of  Vi^V^^ 
buamss  for  another,  the  hiw  implies  an  obligation  to  do  it 
faithfully  and  well.   Promise  for  promise  is  a  good  considera- 
tioa  without  the  pit's,  performance  ;   or  mutual  promises*-^ 
Hob.  88. 

Art.  13.  a  prior  moral  duty  is  a  sufficient  ground  of  an  Imp.  M.  P. 
actual  {tfomise,  as  a  promise  to  pay  a  just  debt  that  is  out-  com'^^l^ 
lowed  ;  but  the  law  wiU  not  raise  an  implied  promise  upon  it. —  2  East  sodT 
See  3  Bos.  b  P.  249, 252,  many  cases  in  a  note  on  this  point,  ^""i?* 

^  2.  Therefore,  where  one  parish  supported  the  pauper  of  3  ^^  r. 
another,  without  any  agreement,  it  was  held  the  latter  was  not  488,  Salem  v. 
liable  on  any  implied  promise  ;  but  would  be  liable  on  an  actU'  ^^^^S^" 
ml  promne ;  die  parish  being  under  a  moral  obligation  to  sup-  757. '      ^ 
port  its  poor ;  its  promise,  in  faetj  binds,  but  the  law  will  not 
raise  an  implied  jHtMnise  in  such  a  case.     See  10  Johns.  R. 
249,  250,  medicine  to  slave  without  the  master's  request. 

^  3.  JW  cose  of  a  feme  covert ;  as  she  having  a  separate  es- 
tate settled  to  her  use,  gave  a  bond  to  repay  monies  by  her 
executors,  advanced  at  her  request,  on  security  of  the  IxMid,  to 
her  son-in-law ;  and  after  her  husband's  death  she  wrote,  prom- 
ising her  executors  should  settle  the  bond  ;  held  that  astump^ 
$it  lay  against  her  executors  on  her  promise.  5  Taun.  R  36, 
48,  Lee  *V.  Muggeridge.  And  held  because  she  was  bound 
morally  and  conscientiouslyj  to  pay  the  debt,  was  her  express 
assumpsit  good,  made  on  that  ground  alone.  It  is  best,  ^ 
was  done  in  this  case,  to  state  facts  shewing  the  moral  obliga- 
don,  tuc. 

Art.  14.  a  deliberate  contract  in  writing,  is  primd  facie,  Salk  129, 
though  not  conclusive  evidence  of  a  consideration.   A  written  SJTll^tai   m 
promise  is,  of  itself,  evidence  of  deliberation  generally,  and  p^m.-^ 
generally,  a  deliberate  promise  is  evidence  of  a  consideration  T.  R.  421, 
or  of  reasonable  wotives  mducing  the  promise ;  but  not  condu-  ^|^  se^ut! 
ttoe,  for  a  man  may  in  some  cases  promise  without  a  cause,  46  post, 
and  then  he  b  admitted  to  prove  that  there  is  no  consideration, 
even  in  the  case  of  a  bill  of  exchange.     Hence  in  Petrie  v. 
Hanny,  Lord  Kenyon  said,  ''  If  it  appears  to  the  court  that  a 
bill  of  exchange  is  given  unthout  consideration,^*  it  is  void, 
**  ex  mo  non  oritur  actio,  or  if  for  an  illegal  consideration, 
the  wnole  matter  may  be  examined,"  but  the  consideration  in 
a  voluntary  bond  cannot  be  gone  into. 

^2.  The  Sup.  Jud.  Coun  of  Massachusetts,  June  Term  Pierce  v.  Mc 
1785,  carried  the  principle  so  far  as  to  hold,  that  in  an  action  ^^*  B»»cxi 
even  by  the  endorsee  of  a  note  against  the  maker,  want  of  con-  i^^  ^ 
sideration  mi^  be  given  in  evidence;  for  want  of  considers-  Fmnd,  Es- 
tion,  said  the  court,  made  the  note  void  ab  initio,  and  endor-  ^  c^mr 

r.  Obrien. 
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Ch.  1.      sing  it  over  could  not  make  it  good  ;  and  that  the  endorsee 
jirt.  15.    might  look  to  the  endorser.    But  the  authority  of  the  last  case 
^^y^^  may  be  now  questioned,  and  it  will  appear  on  examming  the 
modem  cases,  that  this  want  of  consideration  cannot  be  shewn 
in  such  an  action,  unless  the  endorsee  takes  the  note  q/)er  it  is 
dishonored,  or  when  he  has  reason  to  suspect  it.    Nor  can  the 
maker  impeach  his  note  after  endorsed,  for  by  endorsing  it  he 
gives  it  currency. 
Imp.  M.  P.  Art.  15.  As  to  impeaching  a  promissory  note  on  auount  of 

fZ^&5,  \m!  ^  consideration.  ^  1.  By  the  statute  of  the  3d  and  4th  of  Anne, 
— Bull.  N.  p!  adopted  in  Massachusetts  and  most  of  the  United  States,  a 
^^'  money  note  payable  to  one  or  order^  or  bearer,  in  wiiting,  is 

negotiable.  '*  The  want  of  consideration  it  is  evident,  will  be 
a  sufficient  defence  to  an  action  by  one  party  against  another, 
from  whom  he  has  immediately  received  the  mstrument ;  for 
Pow.onCon.  according  to  the  general  principles  of  law,  no  contract  can  be 
notTvdthlo^  be  supported  without  a  consideration ;  and  accordmgly  it  fre- 
the  sutote  quently  occurs  that  the  d^ft.  rests  his  case  on  the  circumstance 
^pofts  a  of  the  biU  or  note  having  been  merely  for  aceommodaiionJ* 
Uod'*iidIm8  "  B^^  where  the  plaintiff  has,  in  fact,  given  a  consideration  to 
the  contrary  the  person  from  whom  he  immediately  received  the  instru- 
VP^J?  ment,  any  preceding  party  being  sued  on  it,  cannot  protect 
sejf.  Johns,  himself  by  saying  that  he  himself  had  no  value  of  the  party 
R.  217.—  to  whom  he  gave  it ;  for  by  making  himself  a  party  to  the  in- 
Pea^e^.'  Btrument,  he  contributed  to  its  currency."  "  And  in  this  res- 
Rhodes.-Soe  pect  there  is  no  difference,  whether  the  person  who  actually 
?/Vi  ^^^^  8^^®  *  8^^^  consideration,  knew  that  the  instrument  was  given 
'  without  one  or  not."  And  generally  the  illegality  of  the  con- 

sideration cannot  be  shewn  to  impeach  a  note,  or  bill,  in  the 
bands  of  a  subsequent  holder. 

^  2.  But,  as  will  be  stated  in  another  chapter,  one,  who  puts 
his  name  to  a  negotiable  security,  may  impeach  it  in  regard  to 
any  matter  arising  after  he  so  sanctions  its  currency. 
'3^Ma».R.i4.  (^  3^  As  between  the  drawer  and  payee  of  the  note,  the  de- 
406'"&9.—  fendant  may  go  into  the  consideration^  and  shew  it  is  illegal^ 
7  D.  &.  E.  as  given  on  a  smuggling  consideration^  or  delivered  as  an  ei- 
Riis'oai-  ^^^^^f  ^"^  ^**®  endorser  was  not  allowed  to  prove  he  indorsed 
chard  V.  Ro-  the  note  to  the  plaintiff,  an  endorsee,  to  enable  him  to  sue  the 
bcru.— Stra.  maker  only.  Bull.  cb.  274,  Snelling  v.  Briggs,  but  in  Quiche 
rictr.  Austin.  ^^^  ^*  ^.obertSy  the  court  allowed  a  note  absolute  on  the  face 
All  these  ca-  of  it,  to  be  proved  to  be  a  conditional  one  ;  (but  quere)  so  to 
•**  *"'^**®**  shew  no  consideration  as  between  maker  and  promisee.  2 
I  t^p.  <a.       D^  &  E.  71 ;  3  do.  421 ;  7  Johns.  R.  383  ;    13  do.  52,  54 ; 

15  do.  230. 
Imp.  M.  P.        <;s  4.  By  certain  statutes  a  note  is  void  even  in  the  hands  of  an 
asi  ^'i  165    ^^^^^  endorsee  ;  as  Iq^  the  9th  of  Anne  against  gaming ;  and 
Bowyer  r.  Banpton.^-DoogL  247, 636, 785;  744^  Lowe  v.  Waller.— Kyd  on  Bills  IM,  lo^. 
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Mass..ftct  of  Mnr.  4,  1786  against  it ;  so  by  the  English  stat-    Ch«  1* 
ate  and  Mass.  act  of  March   16,   1784,  against  nsury;  and    Art.  16. 
though  the  note  be  given  for  a  valuable  consideration,  and  the  ^^^y^^ 
endorsee  have  notice  of  the  gaming  or  usury ;  for  the  statutes 
declare  the  contracts  vend  and  of  no  efiect. 
^5.  A  smiuf^Unff  con$ideraHon  avoids  the  note  between  the  l  w.  Bl. 

•   •     1       ^'°  ^  446. 

original  parties. 

^  6.  The  rule  that  **  an  assignee  must  take  the  thing  assigned,  Doug.  682, 
subject  to  all  the  equity  to  virhich  the  original  party  was  sub-  S^T^^ 
ject,"  does  not  apply  to  negotiable  paper ;   for  if  this  rule  Hauy^Bd*. 
should  be  *^  applied  to  bills  and  promissory  notes,  it  would  N.  P.  274. 
slop  their  currency."  They  cannot  be  impeached  in  a  suit  by 
or  against  a  third  person,  as  an  endorser  or  acceptor. 

^  7.  The  established  rule  now  seems  to  be,  that  where  the 
note  is  ooerH^tie,   and  so  there  is   room  to  suspect  it  when 
endorsed,  it  may  be  impeached  in  the  hands  of  the  endorsee; 
and  the  princij^e  may  apply  in  any  other  case,  where  he  has  ^^  ^^  ^.u^ 
reasonable  cause  of  suspicion ;  as  if  the  note  or  bill  is,  on  the  16O.— 3  T.R. 
face  of  it,  dishonored.  ^»  Brown  v. 

i^B.  The  payee  of  a  note,  after  it  became  due,  and  noted  ^  BankTi.Col- 
non^ymentj  endorsed  it;  in  an  action  on  it  by  the  endorsee  the  well.— 7  T. 
court  allowed  the  maker  to  prove  he  paid  it  to  the  payee  be-  ^^^*^^' 
fore  it  was  endorsed;  because  not  being  paid  when  due,  a  sus-  iing.  * 
picion  naturally  arose  against  it.      The   note  of  Banks  was 
payable  on  demand^  and  was  endorsed  18  months  after  it  was 
made. 

(^  9.  But  the  above  rule  does  not  apply  to  bankers  in  England, 
who  issue  their  checks ;  as  where  one  issued  one  9  months 
after  it  bore  date.  Held  he  could  not  object,  though  the  con- 
ttderatioD  failed,  as  between  him  and  the  deliveree,  in  a  suit 
by  an  after  holder  for  a  valuable  consideration,  and  without  ^^^'  ^  ^' 
notice.  The  discharge  of  one  from  prison,  legally  committed, 
is  a  good  consideration  of  his  note,  and  it  is  valid. 

Abt.  16.  T%ere  are  two  kinds  of  considerations,  which  are  2  Bl.  Com. 
good,  such  as  blood  and  naturcd  love  and  affection.     2d,  VaU  ^^• 
uablCf  as  money,  marriage,  &c.     Deeds  and  contracts  made 
only  on  good  considerations,  are  often  deemed  merely  ro/tfn- 
tary ;    and  are  set  aside  in  favor  of  creditors  and  bond  fide 
purchasers. 

^2.  All  agree  that  want  of  consideration  does  not  afiect  a  Pow.onCon. 
contract  under  seal  at  law,  but  equity  will  inquire  into  it  and  ?^?rr^?*J!* 
not  aid  It,  if  the  consideration  be  not  valuable  or  mentonous. 

(^3.  And  a  contract  for  Sigood  considieration  only,  is  valid  as 
against  heirs,  executors,  or  administrators. 

^  4.  The  pit.  paid  a  sum  of  money  to  the  master  of  a  work  OEaft  49, 
house  to  the  use  of  the  poor  in  it,  to  avoid  a  prosecution  for  ][f^^y 
an  offence  charged  against  bim,  and  paid  by  the  consent  of 
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Cb.  1*  the  ma^strate.  Held  fae  mi^t  recover  it  back  any  time  befere 
Art,  17.  applied,  there  being  no  consideration  to  establish  a  contractr*^ 
V,^V^^  master  was  the  pit's  agent. 

New.on  ^ 5.  Considerations  in  equity.  This  must  be  such  as  will  ia«- 

CoidlW,90.--  duee  the  court  to  decree  a  specific  performance  of  an  agree*- 
iy,26'r'^^'  tn^Dt;   a  parent's  agreement  with  a  child  m  consideration  of 

7  Vet.  30,84,  love  and  affection  is  good.  But  if  the  price  in  anj  case  ap« 
mon!^tO^'  pear  to  be  inadequate,  equity  will  not,  but  in  specid  cases,  en- 
Vet.  470.       force  the  agreement;   as  where  the  estate  is  sold  for  half  its 

value,  though  at  auction  ;  but  Lord  Eldon  thought  otherwise-* 
who  held  a  sale  at  ptMic  auction^  and  no  fraud,  could  not  be 
set  aside  for  mere  inadeqnacjf  of  price,  yet  may  not  be  ttifim;- 
ed. 

8  Atk  186,  <^  6.  For  inadequacy  of  price,  equity  will  not  rescind  a  con- 
Saab  i^  tract,  though  it  will  enforce  it  or  not,  according  to  drcmnstan- 
Cb.  475,  Far-  ^^^  7  8nd  m  some  cases  it  decrees  specific  performance  of  a 
saher  r.  Rob-  contract  not  founded  on  a  valuable  consideratkm,  but  only  on 
'°^°*  a  parent's  natural  love  and  auction  for  a  child.    A  provisiaii 

for  an  illegitimate  child  is  no  consideration  ;  he  is  JUisu  wdUus 
in  equity  as  well  as  in  law.     See  ch.  32  a  4,  11 ;  New.  on 
Con.  357  to  361. 
icih  c^ftSa"      ^  '^'  ^  *®  same  principle,  equity  views  a  provision  for  a 
Biiiengbamr'  ^^^^  ^  g^od  consideration,  it  does  a  provision  for  a  wife,  even 
Lowtber.       though  made  after  marriage,  and  by  a  voluntary  bond  to  settle 
a  jobture  on  her,  and  setding  lands  accordmgly  }  but^eait  as 
to  a  collateral  relation^  but  in  very  special  cases.     A  remaii»- 
der  to  a  brother  in  tail,  even  in  marriage  articles,  is  not  a  con*- 
sideration  in  equity ;  but  still  there  may  be  some  other  consid- 
eration in  the  articles  or  contract  to  entitle  him ;    and  see  ch. 
226,  a  2,  s.  7  5  Trevor  v.  Trevor,  1  P.  W.  631 ;  Randall  v. 
Willis,  6  Vesey,  jun.  273,  276. 

1  P.  W.  727.  ^  8.  So  a  compromise  of  a  doubtful  right  is  a  sufficient  con- 
Cb.  ^8729  T  sideration  in  equity  of  an  agreement ;  and  so  one  made  to  save 
8.-8  Ves.  412!  the  honor  of  a  fadier  and  his  family  ;  so  to  settle  boundaries ; 
--2  p.  w.      1  Vesey  144  and  450,  Penn  v  Lord  Baltimore  ;  so  the  peace 

of  families  is  a  consideration ;  so  an  agreement  to  make  mu- 
tual wills  ;'  to  share  what  a  person  shall  give  by  will ;  but  in 
an  agreement  merely  voluntary  there  is  no  consideration  to  rest 
upon. 
H^j J^—       Art.  n.  a  mere  voluntary  courtesy  is  not  a  consideration  to 

2  Stra.'728~~  Support  a  promise,  unless  nwved  by  the  defendant's  request^  and 
Osborne  v,  unless  the  act  dcme  pursue  the  request ;  for  that  is  a  kind  of 
9V^"^gJ'ZI  <^romission  for  the  purpose^  Hob.  106,  Lamplicgh  v.  Brath- 
1  Bac.  Abr.    waite,  ch.  1.  a.  37. 

178.— 4  (^  2.  And  what  has  been  undertaken  without  a  prospect  of  a 

^*"  *^^>    certain  recompence  is  such  a  courtesy;  as  where  one  worics  for 

A|  with  a  view  to  a  l^oey^  and  is  disappointed,  he  cannot  have 
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veoourse  to  wages ;   tbere  is  no  intent  or  assent  ioi  or  agree-    Cb.  1* 
ment  by  the  parties,  expressed  or  implied,  whereon  to  ground    ^rt*  32* 
an  action.    But  3  Johns.  R.  199,  Jaoobson  v.  Le  wange,  ^^^y^^ 
seems  contrary,  and  the  pit.  recovered  wages  by  rerdict. 

AmT.  18.  Considerations  executory^  be.  ^  1.  A  consideration  SaUcSS,  Sex- 
b  so,  when  the  plaintiff  promises  to  ddiver  a  thing,  and  the  IjfewU^don 
defendant  promises  to  pay,  and  is  iraversMefSOkd  must  be  laid  con.  82, 87. 
with  a  reoue. 

^  2.  If  A  agree  to  accept  a  certain  sum  of  B,  in  discharge  of  Cro.  Car.  l», 
all  accounts  between  A  and  C,  B's  brother  abroad,  and  give  ^||^'*  "' 
a  release  to  C's  use,  as  he  should  be  required ;  and  B  promi- 
ses A  to  procure  for  him  a  general  acquittance  from  C,  when 
he  shall  return,  this  is  a  good  consideration ;  for  B's  paying 
the  sum  and  A's  accepting  it,  is  sufficient,  though  the  main  acts 
of  A  and  B  are  executory  in  regard  to  the  release. 

^  a.  So  if  A  owe  B  £10  on  a  bond,  and  B  promises  that  in  ^fo.  Car.8, 
consideration  A  will  pay  at  the  day,  to  give  up  the  bond,  this  cr^^Ln, 
promise  is  valid. 

(^  4.  An  executor  of  his  own  wrongs  is  not  so  bound  to  pay  o|5^^^ 
Ae  debts  of  the  deceased,  as  to  make  it  any  consideration  for  stantoo. 
his  promise  to  pay  them ;  as  where  A  owed  B  £10,  A  died 
and  his  wife  become  his  executrix  de  son  tort,  B  assigned 
his  debt  lo  C,  and  empowered  him  to  receive  it  to  his  own  use ; 
C  declared  that  m  consideration  he  accepted  her  as  his  debtr 
or,  she  promised  to  pay  the  debt ;  adjudged  ill,  for  C  having 
no  right  in  the  debt,  and  the  wife  owing  him  nothing,  there  was 
no  consideration ;  and  thou^  C  had  an  equitable  interest 
in  the  debt,  yet  the  wife  was  under  no  obligation  to  pay ;  but 
if  she  had  been  under  even  a  morml  obligation  only  to  pay  C, 
then  her  promise  to  pay  him,  being  odtial,  would  have  bound 

^^*   _„,  8  Johnt.  R. 

i)5.  Where  the  note  given  by  bail  may  want  consideration.  J^Ton  4^^  i^i^ 

est  inventus  returned  on  a  case  against  the  principal ;  the  bail  Tappan  v. 
gave  a  note  for  the  aniount  of  the  judgment,  afterwards  re-  ^^  Wage»- 
versed,  and  before  the  bail  was  fixed.  Held  the  note  wanted 
consideration,  and  was  void,  for  the  bail  never  became  liable, 
and  when  the  judgment  was  reversed,  it  was  as  if  it  never  ex- 
isted. Cases  cited,  2  Johns.  R.  101 ;  1  Wils.  16 ;  3  D.  &;  E. 
390;  2  Sellon  128  ;  2  Stra.  867 ;  Cro.  J.  645  ;  Jenkms'  R. 
319,  pi.  21 ;  2  Roll's  R.  264.  3  Johns.  R.  463,  giving  up  a 
bond  the  oonnderation  of  a  note. 

Abt.  22.  Both  parties  must  be  bound,  &c.  ^1.  The  gene-  3  T.  R.  668, 
ral  rule  is,  that  both  parties  must  be  bound,  that  the  considera-  |^^|'(^^ 
tion  winch  induces  each  to  cmitract  may  be  good  ;  but  there  are  d.  194, 628. 
exceptions  to  this  rule.    Cases,  kc.  ""l^^**!*?^ 

— -o  Wood  s 
Con.  626._Sid.  440.— 2  Strati.  978,  860,  987.— Holt  v.  Ward,  8  T.  R.  763;  Corhftt  r. 
BeDnett,  1  Salk  112.— a  East  614.— 1  Bl.  Com.  113,  CbiisUan's  notes. 
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Ch.  !•         ^  2.  A  propos^  to  sell  a  bale  of  goods  for  £40,  and  gave 

Jirt.  33.   By  the  proposed  bayer,  six  hours  to  consider  of  it ;   B  in  the 

^^y^^^  mean  time  accepted  the  offer ;   yet  it  was  decided  in  Cook  v. 

Oxlejfj  that  A  was  not  bound  ;  that  there  was  no  considerar 

tion,  because  B  was  not  bound  to  take  the  goods.  And  1  P. 

W.  304,  Eyre  v.  Eyre. 

^  3.  The  distinction  seems  to  be  between  contracts  void  and 
voidable  ;  hence  both  parties  are  bound,  where  the  contract  is 
only  voidable  as  to  one  of  them ;  as  if  an  infant  be  one  coih 
tracting  party,  the  other  party  of  age  is  bound,  for  the  minor's 
contract  is  not  void  but  voidMe  on/y,  and  so  may  be  a  consid- 
eration of  the  other's  contract  to  hold  Aim ;  therefore  it  was 
adjudged  that  where  '^  an  infant  and  another  of  full  age  cov- 
enant one  against  the  other,  the  covenant  of  the  person  of 
,  age  should  bind  him.  The  minor  may  confirm  his  contract 
when  he  comes  of  age,  and  he  cannot  annul  it  before  ;  and 
an  after  promise  may  revive  or  confirm  that  which  is  voidable 
ofdifj  and  the  minor  may  do  this  when  of  age  ;  but  if  void  in 
its  creation,  no  after  promise  can  confirm  or  revive  it ;  for  a 
contract  ab  initio  void  cannot  be  confirmed.  Upon  this  dis- 
tinction it  follows,  if  I  promise  to  pay  a  married  woman 
$100,  in  consideration  of  her  promise  to  deliver  me  a  bale  of 
Saund.  187  goods,  my  promise  is  void,  because  her's  being  void  ab  initio, 
to  137  d.        is  no  consideration  for  mine,  and  her  void  promise  cannot  be 

renewed,  or  be  the  consideration  of  another. 
3  T.  R.  22,         Abt.  23.  A  man^s promise  is  a  consideration^  only  when  he  is 
It^oe.  ^     * "  ^^^  ^®  perform,   ^  1.  Every  one  who  promises  a  benefit  must 
have  the  power  of  conferring  that  benefit  to  the  extent  profes- 
sed ;  or  his  promise  foils,  and  is  not  the  consideration  intend- 
ed for  the  promise  of  the  other  party. 
1  E«p.  8  ^2.  As  if  I  promise  to  make  a  lease  of  black  acre  to  B,  and 

riggs  caie.  j^^  consideration  of  my  promise  to  do  this,  he  promises  to  enter 
and  pay  rent,  and  it  turns  out  that  I  bad  no  power  to  lease 
black  acre,  he  is  not  bound  to  enter  and  pay  the  rent ;  be- 
cause my  ability  to  lease,  understood  when  the  contract  was 
made,  is,  in  such  case,  the  cause  or  motive  inducing  his  prom- 
ise, and  when  this  cause  fails  his  promise  rightly  fails. 
Farr.Rcp.  13.  Art.  24.  A  loss  or prejudice  to  one  is  a  good  consideration. 
0  es  case.  ^  j  \^\^^  sufficient  consideration  to  make  the  contract  of  the 
promiser  valid,  if  there  be  a  trouble^  lossj  or  prejudice  to  the 
promisee.  The  reason  is  plain,  it  b  tliis,  on  the  part  of  the 
promisee,  and  as  to  which  to  indemnify  him  the  promise  is 
made,  though  of  no  advantage  to  the  promiser ;  as  if  it  be  no 
advantage  to  me  to  occupy  A's  store,  but  it  is  an  inconvenience 
or  prejudice  to  him,  to  let  me  do  it,  and  for  the  occupation  I 
promise  to  pay  him  a  certain  sum,  I  am  bound  to  pay  accord? 
uigly. 
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§  2.  So  where  A  had  a  oote  agamat  B,  and  C  told  A  to  de-i^.  Ch.  1. 
liver  it  to  him,  and  he  would  pay  A  the  amount,  this  promise    Jlri.  35. 
of  C  binds  him.     This  delivery  to  C  was  a  disadvantage  to  A,  \^v^^ 
a  new  consideration,  and  the  motive  and  ground  of  a  new  and 
distinct  promise  made  by  Cf. 

Art.  25.  Considerations  tilegal  in  whole  or  in  party  are  5  £ast  10. 
1.  It  has  been  a  quesdon,  if  I  engage  to  pay  the  debt  of  ^^l^Si 


bad.   (^  1.  It  has  been  a  quesdon,  if  I  engaep  %xm  ^^j  vu%,  u^»»c  ^t  .^£^  397 

^^^^^^^^ 

Matthews.-' 
6Man.R. 


dfto/Aer,  whether  or  not  the  consideration  of  my  promise  must  Egerton  v. 
appear  in  the  writing.     In  Wain's  case  it  was  held  that  the  Mattheiw.— 


consideration  of  the  promise,  as  well  as  the  promise,  must  be  359  Hunt 
stated  in  the  writing.  So  much  being  implied  in  the  word  agree'  admr.  v.  Ad< 
ment  to  pay,  used  in  the  statute  of  frauds.  But  in  Egerton's  *^'* 
ease,  it  was  decided)  that  where  A  and  B  agreed  to  give  him 
I9d.  per  lb.  for  30  bales  Smyrna  cotton^  tac*  they  were  bounds 
though  no  consideration  was  expressed.  And  the  courtjusti- 
fied  the  distinction  between  the  two  cases,  on  the  dimrent 
wording  of  the  two  clauses,  as  to  the  debt  of  another  and  goods, 
in  that  statute.  But  in  Hunt's  case  our  court  said  these  two 
decisions  were  not  easily  reconciled,  and  decided  that  when 
Jos.  Chaplin,  July  23,  1804,  for  value  received,  promised  to 
pay  Isaac  Bennet  $1,500,  Dec.  1,  1804,  with  interest,  and 
the  deft^  underwrote,  **  I  acknowledge  myself  holden  as  su- 
re^ for  the  payment  of  the  demand  of  the  above  note,"  and 
signed,  the  deft,  was  liable.  The  court  doubted  as^to  IVairCs 
case,  but  further  held  in  Hunts  case,  that  the  deft,  was  an 
original  undertaker,  as  well  as  Chaplin  ;  and  that  their  con* 
tracts  were  joint  and  several^  Chaplin  as  principal^  and  the 
deft,  as  surety^  and  viewed  both  as  signing  at  the  same  time^ 
«nd  that  here  the  consideration  that  bound  the  surety ^  was  tho 
credit  given  to  ike  principal. 

^  2.  The  ph.  gave  20*.  to  the  deft.,  in  consideration  of  which  i^;^jj^" 
be  undertook  to  beat  J.  S.  out  of  such  a  close,  or  pay  40t*  cou/ 
and  he  did  not  do  it ;  held,  the  ph.  could  not  recover  the  40«4|  Bd.  KF.  16. 
the  conaderation  being  an  iUegal  act.     So,  if  tvH)  box  for  a  """^■^  ^*^ 
tmiger,  the  winner  cannot  recover,  because  boxing  is  illegal  | 
otherwise,  of  playing  at  cudgels  or  any  legal  amusement. 

<)  3.  In  part  bad.   As  where  the  ph.,  a  baUiff^  had  arrested  ^*  y  *J^' 
Me  for  debt,  and  in  consideration  thepU.  wouUl  let  him  go  a$  8toDv.HiftX 
targe f  and  of  2s.  paid  to  the  deft.,  he  engaged  to  pay  the  whole  inion. 
debt ;  this  engagement  was  adjudged  void ;  for  the  promise 
being  to  the  same  effect  as  an  obligation,  which  would  be  void 
by  statute  23  H.  6,  the  promise  shall  be  so  too,  and  though 
coupled  with  another  consideration  as  the  2^.^  yet  being  void 
as  to  part,  it  is  void  as  to  the  whole. 

^  4.  So  if  the  promise  grow  out  of  an  illegal  transaction,  it  is  ft  Wlb.  isa, 
vcwd  5  as  where  one  illegally  proposes  to  sell  an  office,  and  jjjj'^*****  ** 
jNToraises  two  per  cent,  to  one,  who  will  get  him  a  good  price. 

VOL.  .16 
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^  6.  But  where  ihe  transaction  itsdfis  lawful^  as  selling  tea 
at  Dunkirk,  no  after  illegal  me  of  the  iub/ect  of  U^  bs  the 
smuggling  that  tea  into  England  by  the  buyer,  and  that  known 
Cowper  841,  to  the  seQer  at  the  time,  will  destroy  the  assumpsit^  where  the 
Holmwi  ».  promise  is  made  to  the  party.  So  if  I  merely  sell  goods,  I 
1  Cro^wi^  ^^^  ^'  ^^  illegally  used,  I  may  recover.  6  Taunt.  R.  181. 
Mllward  V.     See  Lotteries.      « 

CBiia!B'7l49  ^  ^'  ^^  if  a  6ond  be  given  conditioned  to  pay  money  in  com- 
— 2  Wiu.339,  mon  form,  it  may  be  shewn  it  was  for  an  illegal  consideration^ 
362.  Tamer  as  to  stiffle  evidence.  See  art.  35.  If  A,  B,  and  C  owe  a  void 
— Watwn  on  ^tock-johbing  debt^  and  A  pays  it  of  his  own  head,  he  cannot 
ptrtnerehip  make  them  contribute  ;  otherwise,  if  he  pay  it  by  their  consent. 
K)^  Johns.  Where  the  law  of  the  state  forbids  k)tteries,  contracts  to  buy 
Com.  b.  180.  tickets  in  them  are  void. 

^Hob.  216,  Art.  26.  Forbearance^  when  a  consideration.  ^  1.  To  forbear 
Ston*— ^^  or  stay  a  suit  in  law  or  equity  for  a  just  debt,  is  a  good  con- 
Pow.onCon.  sideration,  though  the  action  be  not  discharged  ;  for  this  is  a 
346, 363.— 1  benefit  to  the  deft,  and  a  prejudice  to  the  ph.  The  request  to 
Cro.  EliTp  *^*y  'nipl'cs  a  just  debt ;  but  Xhe  forbearance  must  be  for  some 
Lntwich  v!  reasonable  time^  for  mere  unspecified  forbearance  is  void  ;  as 
Hnsiy.—  ^ijg  ,„ay  be  only  for  an  hour,  and  so  merely  frivolous ;  and, 
9  Co.  91.—'  &1^>  ^®  forbearance  must  be  stated,  that  the  court  may  see 
Bane's  case,  what  sort  of  forbearance  it  is ;  for  it  is  a  mixture  of  law  and 

?68^*ro^^'  ^^^^ — ^^^  ^^  ^^  ^"™®  person  named,  4  East  466. 
Jam.  47, 997,  ^2-  If  an  executor^  in  consideration  o{ forbearance^  promise  to 
•88r-3  Salk.  pay  the  testator's  debt,  this  promise  is  valid,  and  the  law  pre- 
8l2~Pnllin  sumes  he  has  assets^  and  bis  promise  makes  it  his  own  debt ; 
V.  Stokes.— 2  but  Coke  said,  that  if  it  appeared  he  had  no  assets^  the  promise 
MTd^l!!^*^  was  void ;  and  the  time  allowed  the  executor  must  be  a  rea- 
Johns.R.  sonable  time.  A  recovered  judgment  against  B,  and  com- 
237,240.        mitted  hb  execution  to  the  sherifif,  and  A,  at  the  request  of  C, 

caused  the  sherifif^o  stay  the  levy,  and  C  thereupon  promised 

to  pay  A  the  debt,  costs,  poundage,  and  other  charges,  judg- 
Pow.on  Cod.  ^^^^  against  C,  though  it  was  not  expressly  averred  the  sheriff 
363,364.        did  desist  from  the  execution,  though  this  was  implied.  See  art. 

26  and  28. 
See  art.  46.        ^  3.  And  in  Band's  case  it  was  held,  that  if  a  stranger  say  to 
9  Co.  93.       the  creditor,  forbear  your  debt  to  such  a  day  and  I  will  then 

pay  it,  he  is  held,  though  no  benefit  to  him. 
Dyer  272^1  A»T.  27.  A  debt  due  only  in  conscience  is  a  good  considera- 
m^l-Cro.^*  Hon  of  a  promise.  ^  1.  As  if  a  minor  contract  a  debt,  and  when 
£1. 700, 126,  come  of  age,  promises  to  pay  it,  in  consideration  of  forbear- 
Morning  V.  ance,  his  promise  is  good  ;  and  so  if  there  be  no  forbearance. 
'^•PP-  1  Esp.  173. 

8  Salk.  96,^  ^  2.  So  if  the  assignee  of  a  bond  with  power  to  sue  or  re- 
v^t^i&i!—  '^^®  *^5  promise  to  forbear,  it  is  a  good  consideration  of  die 
2Wiis.  341.    debtor's  promise  to  pay  him.     So  as  to  a  debt  barred  by  the 

statute  of  limitations. 
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^3.  So  if  A  be  bound  for  a  minor  and  pay  the  debt,  and  he    Ch.  1. 
at  fuU  age,  promises  repayment,  it  is  good ;  and  if  the  deft.    Art.  29. 
plead  ir^aneifj  and  the  pit.  reply,  that  after  the  deft,  come  of  V,^V^^ 
age  he  confirmed  the  several  promises  alleged,  the  pit.  need  3  ]>o.  164.-* 
only  prove  the  deft's.  promise,  and  he  must  prove  his  own  in-  ij*^*?®' 
fancy.  Judgment  for  the  pit.  2  H.  Bl.  126,  ch.  99,  a.  3,  cited  cS«th«l!i. 
1  Phil.  Evid.  161.  7  Johns.  fL 

^  4.  So  a  promise  to  pay  a  debt  discharged  by  the  insolvent  ^^j^^^ 
act  is  good  ;  for  it  remains  due  in  equity  and  conscience,  and  dou^  44s, 
Scoutan  v.  Eislord;  but  to  pay  when  able  is  conditional^  Bestv.  Baker, 
and  to  support  the  action  the  pk.  must  prove  the  deft,  able,  be.  °^^^' 
7  Johns.  R.  36. — Cowp.  644. 

Art.  28.  When  asiets  are  a  good  consideration  for  an  ex*  cowp!^ 
ecutor^s  promise*  ^  1.  If  an  executor  have  assets^  and  promise  to  Hawkes  p. ' 
pay  a  legacy y  an  action  lies  against  him  in  Aw  own  right ;  and  t***" j*7a7^ 
the  judgment  b  de  bonis  propriis  ;  for  his  having  assets  to  en- 
able him  to  pay,  there  is  a  good  consideration,  a  sufBcient  rea- 
son for  his  promise,  and  he  is  bound. 

^  2.  Upon  the  same  principle,  if  lands  be  devised  to  A,  he 
to  pay  a  legacy  to  B,  and  A  accepts  the  land,  there  is  an 
implied  promise  to  pay,  and  the  consideration  is  good.  Stnuige  94, 

Abt.  29.  ijrno  cause  of  action  exist  there  is  no  considera--  ^I^  •'•  ^^• 
tian.  ^  1.  As  where  a  married  woman  gives  her  note  there  is  no  con.  aM. 
debt  whatever,  and  a  promise  to  pay,  in  consideration  of  for- 
bearance, is  totally  void,  thpugh  she  gave  it  as  a/eme  sole :  for 
the  note  is  not  merely  voidable^  but  absolutely  void  ;  otherwne 
if  only  voidable.  But  if  after  she  shall  become  sole  and  she 
promises  to  pay  the  amount  of  the  note,  it  may  be  a  question, 
how  far  it  is  a  debt  in  conscience  and  equity,  and  so  how  far 
she  may  be  bound  on  that  account. 

()  2.  So  where  the  pk.  got  a  note  for  his  whole  debt  of  the  2  T.  R  7«8, 
bankrupt,  which  was  a  fraud  on  the  other  creditors,  and  so  ^Ift ».»««. 
void,  an  after  promise  to  pay  it,  was  held  void.    60  to  stay  an  netr-l  P.  W. 
unjust  suit  in  chancery  is  no  consideration ;  nor  is  the  son  |^^l  ^h 
liable  for  his  father's  debts,  and  consequent^,  if  he  promiso  ^  iee^ 
to  pay  them,  even  in  consideration  of  forbearance,  his  promise  Ves.  jr.  466. 

is  void.  55SI4  iirt. 

^  3.  An  agreement  to  settle  boundaries,  though  nothing  of  372]-.cro. 
value  is  given,  implies  a  good  consideration  to  both  parties,  EI/.206,  Too- 
who  have  an  interest  in  avoiding  contention.    2  Vem.  494. —  i2ni%?oir' 
New.  on  Con.  305.  on  Con.  a66. 

Art.  30.  Considerations  pait.  %  1.  On  a  general  piacq>le,  --i  ^••jtJJ 
considerations  past  and  executed,  are  not  the  foundations  of  BaUhnore, 
promises ;  because  in  regard  to  them  there  is  no  motive  to  ac-  eked  Vet.  jr. 
tion,  but  very  few  considerations  once  good,  are  strictly  past,  ^^ 
but  continuing. 
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Ch.  1.  ^2.  The  pit  at  the  d^s.  request j  became  surety  to  A,  who 

Jirt.  31.    recovered  against  the  ph. ;  the  deft,  afterwards  promised  the 

\^ry^j  ph.  to  pay,  if  H  did  not  pay  him  the  monies  the  pit.  had  paid. 

Cro. E1.4S,    H  did  not  pay,  nor  did  the  deft,  on  request;  held  the  pit. 

Hf^Buav.       might  recover  against  the  deft,  though  his  promise  was  not 

— ^r"l72?  ^^^^  ^^  ^6  tino®  of  the  request.  In  this  case  there  was  a  good 

-^fo.  Cfir.    consideration  for  the  deft's.  promise ;  because  when  the  ph. 

?*18  "boiw  ^^^  ^^  *^^  *'  *®  deft's.  request^  the  eonsideraUpn  that  arose 

din  9.  fhinn.  from  the  pit's,  act,  continued. 

SMCh.aSyA.      ()  3.  So  if  I  request  one  to  serve  me  a  year,  and  he  does  so, 

'  •• '®-         uid  after  the  year  is  expired,  m  consideration  he  has  served 

me,  I  promise  to  pay   him  $100,  an  action  lies,  the  con* 

i5o^®i?*u  ^  sideration  b  continued.     A  written  promise  to  pay  founded  on 
248,  Hicks  9.  ...  ,  «    •{•  i  •       i  * 

Biirhain.        ^  pAst  consideration  may  be  good,  if  the  past  service  be  stated 

to  have  been  done  on  request. 

^  4.  But  if  one  agree  to  serve  me  a  year  for  $100,  and 
after  the  year  I  pay  him  that  sum,  and  in  consideration  of  his 
service,  promise  to  pay  him  $10  more,  this  is  no  consideradon. 
In  the  first  there  is  an  honest  debt  due  at  the  time  of  the  pro- 
mise, but  not  in  the  last  case,  for  he  is  paid  according  to 
agreement  or  contract. 
M?'£r^'        §  6.  At  the  deft's.  request  there  was  a  communication  of 
BaTenibrd^  marriage  between  the  pit.  and  the  deft's.  daughter,  and  after^ 
8S«ik.  96,98,  wards  the  pit.  married  her,  and  afterwards  the  deft,  promised 
^7(58  Vl"*  ^  P*y  ^™  iBlOO.     The  court,  three  judges,  resolved  the  con- 
voke V.  Bar*  sideraticm  was  good,  though  it  was  agreed  it  was  pasij  and 
rows.— Cro.   had  no  reference  to  any  act  before,  and  it  was  admitted  by  the 
^p^i^onti  ^^^  ^^^  judges,  that  if  the  marriage  had  been  at  tlie  d^V. 
'  request,  and  {^fier  the  marriage  he  had  promised,  it  had  been 
good. 
1  Roll.  R.         .^  6.  In  consideratbn  the  pit.  had  bought  of  the  deft,  certain 
413,  Hodge    hmds,  Dec.  10,  afterwards,  Dec.  19,  be  promised  to  make 
Pow!onCk>n]  ^^  ^  Sufficient  assurance  therefor,  before  such  a  day.    It  was 
860^1  T.   *  objected  that  the  consideration  was  executed  and  past;  but 
RBjm.  200,    judgment  was  for  the  pit.,  for  the  assurance  was  the  substance 
Cborch.^'      of  Ske  sale  and  matter  $  and  the  reason  of  the  promise  contin- 
ued. 
Choreb  v  ^  7.  So  a  prior  duty  is  a  consideration ;  as  if  the  deft,  be  in- 

Chorch^      debted  to  the  pit.  in  £10  such  a  day,  and  in  consideration 
Hodge  r.       thereof,  afterwards,  such  a  day  promises  the  pit.  to  pay  him, 
avason.       ^^  promise  is  good  ;  this  is  not  strictly  a  past  consideration, 
but  the  continuance  of  the  debt  raises  the  promise  ;  tlie  duty 
remains,  and  by  reason  of  the  remaining  duty  the  law  raises 
Uie  promise. 
1  Com.  D.         ^T.  31.    Considerations  grounded  on  relationship,  when 
iro'.  E^S^-.  ^^^  ^  "^^'  ^  ^*  '^^^  P'^*  ^^^  administered  physic  to  the  dfl/i't. 
Pow.onCoo.  son,  and  spent  monies  abroad  at  his  funeral,  the  deft,  pnh 
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Biised  to  pay.     Held  this  promise  was  good  ;  for  the  moral    Ch.  1. 
obligation  the  father  was  under  to  reimburse  these  advances    Art.  35. 
on  account  of  his  son,  was  m  sufficient  consideration  for  an  eay  i^ry^J 
prtu  promise.  But  it  is  a  questi<m  if  a  cousin's  promise  in  con- 
sideration of  marriage  is  good  ;  but  a  promise  to  a  father  in  Pow.onCon. 
consideration  of  such  a  case,  to  pay  a  certain  sum  to  his  ^C^^^* 
daughter f  baa    been    adjudged   good,  and    she   recovered.  bi.  872. 
Money  lent  to  the  wife  is  a  good  consideration  for  the  hus- 
band's promise,  if  at  his  request. 

Art.  32.  The  discharge  of  a  debt  i$  a  good  consideration.  Hob.  4  and  a, 
^  1 .  To  discharge  a  debt,  even  due  from  a  stranger  j  is  a  good  con-  JjJJ"®  ^'  ' 
sideration  for  the  deft's.  promise  ;  for  whether  a  benefit  or  not 
to  him,  it  is  a  loss  to  the  pit. ;  for  at  the  deft's.  request  the  ph. 
^ves  up  a  debt  or  right,  and  it  b  just  and  reasonable  the  deft. 
fidfU  Ins  prombe,.givea  as  a  consideration  for  such  relmquish- 
ment* 

Abt.  33.  ^1.  To  prove  a  d^t  is  a  good  consideration^  for  to  1 51^  57  ^gg 
prova  is  a  charge  and  trouble  to  the  pit. ;  as  where  an  executor  —Lev.  M.-^ 
or  administrator  promises  to  pay  a  debt,  on  proof  to  be  adduced  Cro.  £1. 67. 
of  the  delivery  of  the  goods  to  the  deceased,  or  on  shewing  a  ^.^™* 
bond  by  which  the  deceased  was  bound  ;  for  in  aU  such  cases 
the  pit.  b  put  to  trouble  and  inconvenience  to  do  something  at 
die  deft's.  request  implied,  and  confiding  in  his  promise  to  per-  Noy.24Mai. 
form.    There  can  be  no  good  contract,  without  a  quid  pro  ^^'  ^'  ^^• 
quo.  Dyer,  90. 

Abt.  34.  §  1 .  TVle  bare  relation  between  owner  and  tenant j  is  6  T.  R.  87^ 
a  consideration  for  his  promise  to  cultivate  the  lands  in  a  good  ^^J^  ^' 
and  husbandlike  manner.  In  this  case  the  consideration  stated 
was,  that  **  the  deft,  became  and  was  tenant  to  the  plt.y^*  and 
in  consideration  thereof  he  promised  not  to  carry  airay  from 
the  (arm  any  of  the  straw,  dung,  compost,  be. ;  and  in  a 
second  count,  that  for  the  same  consideration  he  promised  to 
cultivate  the  land  in  a  good  and  husbandlike  manner,  accord- 
ing to  the  custom  of  the  country,  and  this  was,  on  a  motion  in 
arrest  of  judgment,  held  to  be  a  good  consideratimi. 

^  2.  So  the  pit,  stated  that  he  agreed  to  suffer  and  permit  the  l^j^^ 
deft,  to  occupy  and  ergoy  a  house  and  three  mills,  for  such  a  Beldam  & 
time,  be  in  consideration  thereof  promised  the  pit.  to  pay  him  Cro,  £1. 86. 
a  reasonable  rent,  he.    This  was  adjudged  to  be  a  good  con- 
sideration ;  the  (^ft's.  request  to  be  allowed  to  occupy  and 
receive  the  profits  was  clearly  implied. 

Art.35»  Cohabitation  where  a  consideration  or  not*  ^Lln^Wlt^^^ 
debt  on  a  bond  conditioned  to  pay  £30  a  year  to  the  pit.,  in  t^yj^^ 
consideration  of  cohabitation  had  toith  her  by  the  deft.j  there  was  -^  Ves.  lab. 
oyer  and  demurrer,  and  two  objections  made ;  1,  that  the  Za  v^f^' 
bond  was  given  for  an  illegal  consideration;  2,  that  the  con-  36e.-^^Maold 
^deration  was  past;  but  judgment  was  given  for  the  ph.   So  ^^S-'M. 


122  CONTRACTS  AND  CONSTOERATIONS. 

Ch.  1.      good  if  after  cobabitatioo  to  pay  ber,  if  they  part  and  die  li?e 
jSfi.  38.    single  and  not  cohabit. 

t^^W^  \  ^-  Debt  on  a  bond  giren  to  a  woman  seduced,  for  cohahita- 
1  w.  Bl.  tion  with  her  by  the  obligor,  and  for  maintenance  after  his 
e^Peridns^  death.  On  oyer  these  terms  appeared  to  be  in  the  bond,  and  it 
1  Esp.  1937"  r^ected  also  future  cohabitation.  Judgment  for  the  deft., 
tke  tame  for  the  consideration  is  illegal.  It  may  be  observed  on  these 
^^^^^'  ^o  cases,  that  in  the  first,  the  bond  was  for  a  past  wrong,  and 
Br.  P.C.446.  SO  to  make  reparation,  in  the  second  in  part  for  a  past  injury, 
-^Ambl.  600.  seduction,  and  in  part  to  induce  the  woman  to  continue  to  live 
in  fomieaiiony  as  the  bond  was,  that  she  should  live  with  him. 
Hill  V,  Spea-  ^m  ^°^  ^  ^^  ^^  distinction  in  equity.  The  moral,  as  well  as^ 
cer.  the  legal  principle  is  very  different  in  the  two  cases  ;  the  bond 

for  the  past  is  valid,  if  given  even  to  a  common  prostitute,  if  no 
fraud. 
Hob.  10,  Abt.  36,  The  wife^s  consent  good  or  not.  §  1.  The  deft,  ap- 

Lowtber.^  plied  to  the  mother,  a  married  woman,  for  her  consent  for  him 
to  marry  her  daughter,  and  in  consideration  she  would  con- 
sent, he  promised  to  pay  her  £100.  This  was  adjudged  id 
be  a  good  consideration,  though  the  daughter  was  wholly  in 
the  husband's  power,  and  the  mother  had  none  over  her ;  for 
the  mother  has  a  natural  influence,  the  employment  of  wUcb 
to  promote  the  marriage  the  deft,  sought,  was  a  reasonable 
cause  for  the  deft's.  promising  to  pay  her  the  £100. 
R<!1. 20, 21.  ^  2.  So  in  consideration  a/eme  covert  permitted  her  son  to  be 
a  servant  to  the  deft.,  he  promised,  &c.,  it  was  held  the  pro- 
mise was  good  and  binding.  So  in  consideration  a  married 
woman  would  not  hinder  her  husband  to  sell  and  convey  lands 
to  the  deft.,  he  would  pay,  &;c.,  held  binding ;  for  though  in 
such  cases  the  wife,  strictly,  has  no  legal  power^  yet  she  has 
an  actual  influence^  to  have  the  advantage  of  which  may  weQ 
be  a  sufficient  reason  to  induce  the  deft,  to  make  a  promise* 
Hob.  105,  Art.  37.    The  plfs.  endeavours^  ^.  when  a  consideration. 

Iklufwdte'l  ^  ^'  '^^  ^^^^'  **^^'°6  '^^^  *  mm.requested  the  pit.  to  aid  him; 

1  Esp.  87,  '"  and  the  declaration  stated,  that  in  consideration  the  plt.^  at  the 
mafivcatet.  defies  request,  would  labour  to  procure  a  pardon  for  him* 
25,ii!^'iioie;  promised  to  pay  him  £100.  The  pit.  alleged  that  he  did 
Ch.'],  a.  13.  labour  by  all  the  means  he  could,  and  for  many  days  do  his 

endeavours  to  obtain  the  pardon,  &;c.  Judgment  for  the  fiu ; 
the  request  of  the  deft,  to  the  pit.  was  to  endeavour,  and  he 
performed,  &;c. 

2  Lev.  224.        ^  ^*  Marriage  is  always  a  continuing  consideration,  (see  art. 

41,)  and  it  is  a  valuable  consideration,  and  when  had  at  the 
promiser's  request  there  is  in  it  every  essential  of  a  good  con- 
sideration. 
1^  ^  _  Art.  38.    To  do  voluntarily  what  one  ought  to  do  is  a 

Cro.  Car.  ^ 

Flight  V.  Crasden.— Cro.  El.  194, 429.-1  Vent.  268. 


CONTRACTS  AND  CONSIDERATIONS.  123 

g9Qd  tanmderaibm.     And  though  compeUable  to   do  it,  m    Cb.  1. 
¥rhere  the  ph.  and  deft,  were  sureties,  and  the  deft,  said  to    Art.  4I» 
die  ph.,  pay  the  debt  and  I  will  pay  you  a  moiety,  it  was  held  V^V^^ 
|he  deft,  was  liable.     So  when  the  ph.  owed  the  deft,  a  debt 
on  bond,  the  deft.,  in  consideration  die  pit.  would  pay  it,  pro- 
mised to  cancel  the  bond ;  it  was  decided  the  deft,  was  liable  to 
an  action,  though  the  pit.  only  paid  the  debt  when  due,  for  non  3  stik.  96. 
payment  at  the  time  might  have  been  a  trouble  and  a  loss  to 
the  deft. :  though  in  such  a  case  the  pit.  only  does  an  act,  he 
is  liable  by  law  to  do,  yet  as  he  does  it  at  the  fpecial  request 
rf  tke  defi.f  the  court  may  well  presume  he  has  sufficient  rea- 
sons (or  making  the  request  to  have  punctual  payment,  instead 
of  being  driven  to  adopt  compulsive  process,  and  to  experience 
trouble  and  delay,  and,  therefore,  to  make  such  promise  in 
order  to  effect  such  payment. 

Art.  39.  ^1.  A  consideration  perfectly  poii  or  executed  is 
bad^  far  in  such  a  case  there  is  no  cause  or  motive  remaining  to 
indoce  the  promise.  As  where  two  had  baOed  the  deft's.  ser- 
vant, in  consideration  thereof  he  promised  them  to  save  them 
harmless ;  held  this  promise  was  void ;  but  otherwise,  had  they 
balled  him  at  the  defies  request.  In  the  first  case  the  promise 
was  merely  a  naked  one ;  but  in  the  last,  it  would  be  coupled 
with  the  preceding  request ;  and  when  done  at  this  request,  a 
Wioral  obligation  or  duty  arose  to  indemnify,  which  continued 
to  be  such,  and  when  on  this  an  express  promise  is  made,  it  is 
binding  on  principles  before  stated. 

Art.  40.  ^1.  Idle  considerutions  are  as  noncj  it  aficMrds  no  Godb.  858, 
reason  or  motive  for  promising.     As  if  an  arrest  be  void  and  ^^^^^  *' 
Ulegat^  and  in  consideration  of  discharging  the  arrested  man,  Hard^TsZ- 
the  deft,  promises  to  pay  the  debt,  this  consideration  and  pro-  Pow.on  Coo. 
fflise  are  void.  ^'r^wn' 

^  2.  So  where  com  is  not  distrainable^  and  the  lessee  in  lougbby. 
consideration  the  lessor  would  not  distrain  it,  promised  he 
would  pay  hb  rent  that  was  due :  adjudged  to  be  no  consider- 
ation. 

^3.  So  it  is  DO  consideration  for  the  creditor  to  accept  a  Goodwin  9. 
third  person  for  a  debt,  unless  he  discbarge  the  original  debtor;  Wiiioa^by. 
as  where  A  owed  the  ph.  a  debt,  and  the  deft,  promised  to 
pay  it  if  the  ph.  would  accept  him  as  paymaster,  and  wait  six 
months.    This  was  adjudged  no  consideration ;  for  the  pit. 
might  still  sue  A,  and  so  was  at  no  prejudice. 

^  4.  It  was  held  that  an  estate  at  will  is  no  conmderation,  i^^^iyf  ^'' 
nor  can  /  do  one  a  kindness  without  his  consent  and  claim  a      ' 
recompense,  nor  can  I  lay  one  under  an  obligation  by  better- 
ing his  case,  if  not  done  at  his  request. 

Art.  41.   ^1.  A  consideration  continuing  is  good  without  3  Salk.  96.-* 
request^  or  wherever  it  remains  executory ;  as  where  the  deft.  HilS.^.—! 

Bac.Abr.i70. 
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Cv.  1.      sajrs  to  the  pit.,  as  you  married  my  daughter  I  promise  to  pre 

Art.  42.    you  £100.    This  promise  is  valid  :  for  the  consideration  aris^ 

^^y^^  ing  from  the  marriage  continues  a  ground  of  promise.    But 

must  not  the  promiser's  consent  to  the  marriage  be  expressed^ 

or  implied  f 

^2.  So  if  I  owe  A  £20, 1  borrowed  of  him,  and  promi^  to 
pay  him  on  a  certain  day  $  this  is  a  good  promisci  for  the  debt 
or  duty  continuing,  the  consideration  mu$t  continue. 
Leo.  102,  ^  3.  So  where  A  leases  land  to  B  for  years,  rendering  rent^ 

wiIhs^Icto  *""*  ^^^^^  *  P^'  of  the  years  are  expired,  and  the  rent  paid,  A 
El.  94.— 1      in  consideration  B  had  occupied  and  paid,  promises  to  save 
Bac.  Abr.       him  harmless  against  all  persons  for  his  occupation  past  and  to 
come.     If  B's  cattle  be  distrained  damage  feaiont^  he  may 
have  an  action  against  A  on  this  promise ;  for  B^$  oceupatian 
continues^  which  is  the  consideration ;  B  also  is  to  pay  and 
occupy  in  future. 
2  Keble  99.        ^  4.  So  in  consideration  /  Ikave  paid  a  debt  for  A  and  taken 
i74,^Sin**r  *  "^^1^*^  ^^^  ^^"^5  ^^  promises  to  repay  me,  this  is  a  good  pro- 
BarweH.         niise  ;  for  the  benefit  continues  to  himy  and  this  is  a  continuing 
consideration.     On  the  same  principle  is  the  case  of  Atkins 
V.  Barwell  before  cited  ;  for  when  I  have  paid  his  debt  for 
him,  he  is  upder  a  moral  obligation^  and  is  bound  in  conscience 
and  equity  to  repay  me,  and  this  is  a  good  ground  for  an  ac* 
tual  promise. 
12  Blast.  R.        ^5.  Several  persons  agreed  to  lend  to  the  editors  of  a  new9- 
Homes^adm.  P^^^  ^®  Patriot,  the  sums  set  against  their  names  respectively, 
V.  Paiia«        to  be  paid  to  one  of  them  as  agent.     He  advanced  monies  to 
the  editors  on  the  ground  of  the  subscription.     Held  he  had 
a  right  of  action  against  a  subscriber,  who  refused  to  pay  the 
sum  he  subscribed. 
Salkas,  Art.  42.  Acts  of  officers  considerations  or  not.  ^  1«  It  is  a 

liove's  case,  well  settled  rule,  that  whenever  an  officer  is  bound  bylaw  to  do 
his  duty,  his  doing  it  can  be  no  ground  of  a  promise ;  but  if 
he  do  a  legal  act  he  is  not  bound  to  do,  it  may  be  the  consid- 
eration of  a  promise  ;  and  it  may  be  very  proper  for  me  to  re- 
ward the  doing  of  a  legal  act,  I  cannot  have  done  but  by  con- 
tract or  agreement. 

^  2.  As  where  an  officer  seizes  in  execution  the  goods  of 
a  strangery  and  I  promise  the  officer  that  in  consideration  he 
will  restore  them,  I  will  pay  the  debt ;  this  is  a  valid  promise, 
for  by  the  scire  facias  he  may  sell  the  goods,  and  tins,  in  ef- 
fect, id  domg  no  more ;  nor  is  the  officer  in  such  a  case  bound 
to  restore  the  goods,  hence  his  restoring  them  is  a  proper* 
subject  for  a  contract. 

^  3.  But  any  promise  which  induces  an  officer  to  act  contra- 
ry ^  his  duty  is  void,  or  which  has  that  tendency. 
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^  4.  It  has  beeD  adjudged,  that  a  promise  to  save  the  aader    Ch.  1. 
sheriff  hamiless,  if  he  make  such  a  one  his  special  bailifi^  is    Art.  44. 
valid  ;  this  is  a  lawful  act,  and  he  is  not  bound  by  law  to  ^^V^^ 
appoint  this  particular  person.     1  RoU.  16  ;  3  Leo.  327. 

^  5.  It  cannot  appear  to  be  fully  settled,  that  a  promise  to  in-  U^^:  ^^ 
demnify  an  under  sheriff,  if  he  make  execution  on  such  goods,  sn^^cro. 
is  lawful  or  not.     In  several  books  it  is  said  he  ought  to  take  Jmm.  663, 
notice  of  the  goods  of  the  party  at  his  peril ;  but  in  other  q!!^!j^*' 
books  it  is  said  such  promise  is  reasonable.    This  l^st  opinion  is 
to  be  preferred,  and  the  most  consistent  with  modem  practice. 

^  6.  And  it  has  been  held  in  the  Sup.  J.  Court  of  Massachu-  See  Pott 
setts,  that  if  the  goods  be  not  in  the  deft's.  possession,  or  if  the 
owner's  right  be  disputed,  the  officer  may  require  indemnity  of 
the  pit.  before  seisure. 

^  7.  The  court  may  refuse  to  allow  a  deft,  to  go  into  a  con-  Mass.  S.  J. 
sideration,  because  he  has  another  remedy ;  as  where  A  bought  Comt,  Port- 
land of  B,  and  took  a  general  warranty,  and  gave  his  note  for  \^'  unl^ 
the  purchase  money,  and  when  sued  upon  it,  offered  to  prove  v.  Robert9— * 
B  (the  pk.  Little)  had  no  title  to  the  land,  and  so  Acre  was  ^y*;"^** 
no  consideration  for  the  note ;  but  the  court  refused  to  let  the  piomisor 
promisor  go  mto  this  evidence  ^  because  he  had  a  general  war-  niow  the  de- 
ranty,  which  was  his  proper  remedy,  if  his  title  failed ;  and  it  Jj?^  ^f  j^* 
might  be  further  objected  that  it  was  improper  to  try  the  title  Mrfia/.-^2 
in  this  action  cm  the  note,  and  the  general  issue  pleaded,  be-  5^*l^*?g  * 
cause  afterwards  it  would  never  appear  upon  the  record  the  Atk^s  io~ 
title  had  been  tried.   Same  if  the  land  be  under  mortgage. 
15  Mass.  R.  17L 

Art.  43.  A  compromiie  of  a  doubtful  right  is  a  good  ground  1^"'  ^* 
of  a  promise.   This  is  a  clear  case,  and  every  day's  practice ; 
and  this  consideration  involves  moral  obligation  as  well  as  in- 
terest. 

Art.  44.  Jff'  there  be  no  reward,  no  neglect,  and  no  skill  i  H.  Bl.  its, 
implied,  there  is  no  consideration.  Blllckbariie 

The  deft.,  a  general  merchant,  undertook,  without  reward,  SeTcb.  17. ' 
to  enter  the  pit's,  goods  with  the  deft's.  own  of  the  same  sort, 
mt  the  custom  house  for  exportation ;  but  made  an  entry  under 
a  wrong  denomination;  by  which  means  both  parcels  were 
seized.  Judgment  for  the  deft. ;  for  he  having  taking  the 
same  care  of  the  pi  fs.  goods  as  of  his  own,  and  not  having  re« 
eeived  any  reward,  and  not  being  of  a  profesaon  or  employ- 
ment, which  necessarily  implied  skill  in  what  he  undertocJk,  he 
was  not  liable  to  an  action  for  the  pit's,  loss.  Had  the  deft, 
made  the  entry  of  the  pit's,  goods  without  any  request  from 
him,  expressed  or  implied,  so  to  do,  the  case  might  have  been 
different.  It  seems  on  a  view  of  this  whole  case,  the  deft, 
was  requested  to  enter  the  pit's,  goods,  and  that  it  was  under 
itood  the  deft,  was  to  have  no  reward. 

VOL.  I.  17 
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Ch   1.  Art.  45.  A  personal  contract  once  discharged,  never  can 

Art.  45.    again  be  the  considertttion  of  a  promise. 

^^y^J     ^  1 .  In  this  case  one  Oilman  gave  bis  negotiable  note  to  Pierce 
Mass.  s.  J.     for  about  $800,  and  he  endorsed  it  to  the  Gloucester  Bank  ; 
Coart.  Esses  Qilman  died,  and,  as  was  supposed,  insolvent,  and  his  widow 
Somcs^'     administered  on  his  estate.     She  made  her  note  to  Pierce  for 
Pierce.— See  the  same  sum,  who  endorsed  it,  and  it  was  sent  to  the  bank, 
^io^ch'*     *°^  ^^  ^^y^'  interest  allowed  on  it ;  and  the  old  or  first  note 
20  a.  3.         was  given  up  to  Mrs.  Oilman,  the  administratrix.    As  her  hus« 
band's  estate  was  insolventy  it  was  apprehended  she  might  suf- 
fer by  giving  the  new  note ;  and  after  a  few  days,  by  consent  of 
the  bank,  her  note  was  taken  back  by  her  and  cancelled,  and 
her  husband's  said  note  was  returned  to  the  bank,  and  this 
was  noted  in  the  books,  and  shown  to  Pierce,  and  he  made  no 
objection.     This  action  was  on  the  old  note.     And  the  court 
held  that  Pierce  was  not  liable  ;    for  when  Mr.  Oilman's  old 
note  was  once  given  up  by  the  bank,  and  the  note  of  another 
accepted  in  payment  of  it,  it  was  discharged  ;   and  the  return 
of  it  to  the  bank  would  not  give  new  force.     And  it  was  not 
clear  that  an  action  lay  on  Pierce's  new  assent  to  the  return  of 
the  note  ;  because  such  assent,  if  any,  was  not  in  uniting,  and 
it  was  the  debt  of  another  ;    and  a  contract  once  discharged 
could  not  be  a  consideration  of  a  new  promise,  and  a  contract 
once  discharged  is  always  discharged. 
Heathcote  v.    §  2.  A  being  insolvent,  he  and  his  creditors  come  to  an  agree- 
Crookshanks  ment  for  him  to  pay,  and  them  to  receive  ds,  6d.  in  the  pound, 
208  sTa^      to  be  paid  in  a  reasonable  time  ;  no  fund  was  provided  to  pay 
'  this  5^.  6d.  in' the  pound.     Held,  this  agreement  is  no  bar  to 

an  action  brought  by  a  creditor  to  recover  his  whole  demand  ; 
for  the  old  contract  is  not  discharged,  and  there  was  no  consid- 
eration for  the  new  one.     This  new  agreement  is,  like  accord 
without  satisfaction,  no  bar ;  and  accord  without  satisfaction 
is  no  bar,  because  a  party  cannot  exchange  one  cause  of  ac- 
tion for  another  of  the  same  nature. 
2  Saund.  137    ^  3.  And  a  promise  to  renew  a  void  contract  is  void  for  want 
u>  137  d.        Qf  consideration  ;  and  in  this  case  it  is  said,  that  on  forbear'^ 
Fox.— 17       A^*<^  ^o  executors,  their  bare  promise  in  writing  does  not  bind 
Johns.  R.       them,  for  want  of  consideration  ;  and  that  this  is  as  necessary 
^ince  the  statute  of  frauds  as  before  ;    but  they  are  bound,  if 
the   forbearance  be  at  their  request,  or  if  they  have  assets. 
See  Art.  26. 
12  Mas),  H.      ^  4.  A  owing  B,  to  pay  him  consigned  goods  to  O ;  on  their 
212.  TuJopr.  arrival  B  took  C*s  promissory  note  payable  in  30  days.     In 
Hhiting.        ^jjg  mean  time  C  failed,  having  sold  the  goods.     B  joined 
with  other  creditors  in  a  composition  of  their  demands.    Held, 
he  had  no  remedy  against  A  for  the  original  debt. 
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Abt.  46.  JSPudum  pactum.    The  mere  promise  to  "pay    Ch.  1. 
ihe  debt  of  another,"  "  without  any  consideration  at  all,  is  nu'    Art.  4. 
dum  pactum  ;"  and  a  father's  note  to  his  son  for  loire  and  af-  i^^>r^ji 
fection  is  nudum  pactum.     18  Johns.  R.  145.  See  art.  8, 3, 

<i  1.  Lord  Mansfield  said  in  this  case,  that  a  nudum  pactum  *^-  ^\'^* 

did  not  exist  in  the  usage  and  law  of  merchants.     And  want  ]^  igto*^ 

of  consideration  is  no  objection  in  commercial  cases  among  PUlaiis  k  al. 

merchants ;    as  where  one  accepts  a  bill  of  exchange  for  the  J;  ^,®£jV ?• 

honor  of  the  drawer,  he.    The  old  notion  about  the  want  of  johos.  R.  60. 

consideration  was  for  the  sake  of  evidence  only ;    "  for  when  13  do.  02.— 

it  was  reduced  into  ufritingj  as  in  covenants,  specialties,  bonds,  \4^\^, 

&cc.  there  was  no  objection  to  the  want  of  consideration,  and  den  806,309. 

the  statute  of  frauds  proceeded  upon  the  same  principle ;"  so  TT^^^iP^ 

*^      1  .      ir  •  .1  A      '    .,    Con.  332  to 

as  to  promissory  notes,  the  note  itsolf  is  evidence  of  consid-  341  .—imp. 

eration,  but  not  conclusively  so,  but  throws  the  onus  probandi  M.  P.  162, 
on  the  deft,  to  prove  a  want  of  consideration.     2  Phil.  Evid.  3»^--see  this 
*i      n  1  u        T>    £>o  matter  cou- 

nts Johns.  R.  23.  iidered  in 

§  2.  Wilmot  J.  in  the  same  case  of  PUlans  ^  al.  v.  Hopkins  conwience, 

^  al.  said,  that  all  the  cases  I  can  find  of  nudum  pactum  are  sfiid^ia!2 

iqxm  parole^  not  in  written  promises.   JSTudum  pactum  comes  o.  24. 

firom  the  civil  law,  "  ex  nudo  pacio  non  oritur  actio  ;*'  the  no-  ^^  ^*^ 

tion  was  adopted  to  induce  deliberation.      If  the  promise  was  ^li  contractt 

by  stipulation,  it  was  good,  without  consideration,  by  the  Civil  improperiy 

law ;  a  fortiori  if  in  writing.     It  may  not  however  be  always  p^/*,fn  J"^** 

good  wben  in  uniting  ;    many  cases  are  strange  and  absurd,  mecialties; 

eqjecially  Hayes  v.  Warren,  Strange  983,  when  the  judgment  ^^  "^"X 

was  reversed,  because  it  did  not  appear  by  the  declaration  weUaiiwon 

^*  to  be  either  for  the  benefit,  or  at  ilie  request  of  the  deft."      make  three 

^  3.  In  several  books  it  is  stated,  that  if  an  agreement  or  c<tti-  ^'"^J'  °°*  .. 
^    ,      .  .  .         ,  •  1        •       •  •        •    1.1  written,  writ- 

tract  be  m  writings  the  consideration  is  not  inquirable.  ten  not  aeal- 

^  4.  On  the  whole,  the  general  rule  is,  that  a  mere^general  ed,  and  writ- 
promise  without  benefit  to  the  promisor  or  loss  to  the  promisee,  pi"^^' 
in  writing  or  not,  is  a  nudum  pactum  ;  but  some  acts  are  in  309.— 1  Com. 
themselves  proof  of  consideration)  as  contracting  by  hondk  and  ^'  ^'""L 
other  staled  instruments ;  and  generally  wrUings,  being  evi- 57*  chris-   ' 
dence  of  deliberation,  are  prima  facie  evidence  of  considera-  tian's  notes, 
tion,  but  not  conclusive,  except  in  law  merchant  cases,  and  J'^j^'oie 
cases  of  negotiable  contracts  negotiated.    For  as  between  thq  People  v. 
original  parties  to  such  contracts,  or  as  to  those  who  take  Howell.— 
asfflgnments  of  them  when  dishonored  or  su^pidous^  a  want  of  ^^2.-^' 
consideration  may  be  shewn  ;  but  not  on  a  letter  of  credit  or  2  Johns.  R. 
acceptance  of  a  bill,  kc.  ^dT^rll 

^  5.  A  and  B  had  open  accounts,  and  an  adjustment  was  $  Mass.  r.  i. 
made  between  A  and  B's  agent  duly  authorized,  and  a  balance  to  13,  Wilson 
found  due  is  paid  to  the  agent.     B  was  dissatisfied  with  the  ^'  Clemenu. 
mode  of  settlement ;  whereupon  A  wrote  to  B,  ^^  reptruse  the 
accounts^  arid  make  out  a  statement  according  to  your  own  ivish- 
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Ch.  1 .      esj  and  draw  on  me  for  the  balance^  which  shall  be  punetuaUy 
Art.  47.   honoured.^^    Two  years  after,  B,  being  pressed  by  a  creditor, 
K^ry^j  drew  in  favOr  of  him  a  bill  on  A ;  and  it  was  held  that  A  was 
not  bound  to  accept  or  pay  this  bill ;    for  his  promise  was  nu- 
dum pactum^  for  want  of  consideration  ;   it  not  appearing  any 
thing  was  due  to  B,  at  least  at  common  law. 

(^  6.  In  this  case  Dexter  for  the  pit.  admitted,  that  A's  letter 
or  promise  was  not  the  more  binding  for  being  in  writings  but 
contended,  and  correctly,  that  there  are  some  writings  which 
of  themselves  prove  a  consideration ;  as  my  letter  of  credit, 
or  as  my  acceptance  of  a  bill  of  exchange,  he. 
Cbitty  on        ^  7.  Where  the  legislature  has  declared  a  contract,  as  a  note  <Mr 
W-— 7  T?^R.  till?  void  for  its  illegality, the  illegalityof  the  consideration,'asusu- 
690.  ry  &tc.,  the  deft,  may  shew  the  illegality,  though  the  pit.  or  some 

one  between  him  and  the  deft,  took  it  hond  Jide,  and  for  a  valua- 
ble consideration ;  and  the  innocent  holder  can  only  look  to 
him  of  whom  he  received  the  bill  or  note  ;   but  unless  it  has 
been  expressly  so  declared  by  the  legislature,  illegally  of  con- 
aderation  will  be  no  defence  in  a  suit  by  a  bona  fide  holder, 
without  notice  of  illegality,  unless  he  obtained  the  bill  after  it 
became  due. 
8  T.  R.  aoo,       ^8.  If  a  contract  be  void  for  usury,  S£c.,  and  a  second  be 
S^^^^^T  ^^^^  ^^'  ^®  swDoe  debt,  it  b  equally  void  in  the  hands  of  a 
R.  276.  party  to  the  first ;  but  not  if  in  the  hands  of  a  band  fide  hold- 

er. And  see  Usiury.  By  suffering  judgment  by  default,  the  deft. 
k>ses  the  opportuniQr  to  object  to  the  want  or  iUegality  of  the 
consideration,  or  to  the  insufficiency  of  the  consideration.  If 
an  executor  have  no  assets,  and  promise  to  pay  the  testator's 
debt,  it  is  nudum  pactum.  5  D.  &  E.  8. 
4ii?*s"  ^  ^'  ^'^'  Where  CPs  note  for  land  to  a  third  person  is  ra- 

and  wifof  9^  /uf,  though  (Ts  title  fails.  A  and  B,  tenants  in  common  of 
Cleveland.  land  as  coheirs ;  A  releases  her  right  to  B  on  absolute  securi- 
ty, a  bond  ;  B  conveys  all  to  C  with  warranty  ;  C  gives  his 
note  to  A  towards  satisfying  the  bond  to  her ;  C  is  obliged  to 
pay  a  sum  of  money  to  remove  an  incumbrance  from  the  land, 
and  B,  his  warrantor,  is  insolvent.  A  sues  the  note  thus  given 
for  the  land,  and  C  insists  there  ought  to  be  a  deduction  irom 
it  on  account  of  tiiis  incumbrance,  the  consideration  of  the 
note  so  far  failing  ^  but  judgment  for  A  for  the  whole  note,  for 
Ae  is  a  third  person,  not  the  grantor  of  the  land,  and  she  had 
a  clear  tide  to  claim  to  the  amount  of  the  note  on  her  broth- 
er's bond,  and  the  note  given  to  her  to  satisfy  that  claim  was 
given  for  a  valuable  consideration  as  to  her,  as  it  was  given  to 
pay  her  what  she  was  jusdy  entitled  to. 
3  Johns.  R.         Abt.  48. — Consideration  bad.    In  assumpsit  the  pit.  stated 

PoweUv'       ^^^  ^®»  ^'  *°^  ^*  ^^^^  J®'"^  owners  of  a  vessel  and  her  car- 
Brown.         gP}  then  on  a  distant  voyage,  and  were  jointly  interested  in  her 
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eanungB  and  the  profits  of  the  voyage  ;  that  W  was  also  mas-  Ch.  1. 
ter,  and  died  on  the  voyage  ;  and  after  his  death  the  deft.,  in  Art.  53. 
coosideration  the  pit.  had  promised  him  that  he,  the  deft.  V^^y^^ 
diould  receive  from  the  pit.  W's  effects  in  the  vessel  and  her 
eamings,  as  W  was  entitled  to  receive  them  according  to  the 
agreement  among  the  owners,  and  in  consideration  the  pit. 
agreed  with  the  deft,  to  account  to  him  for  the  said  vessel,  and 
earnings,  profits,  &c.  in  like  manner  as  he  was  bound  to  ac- 
count to  W  ;  he,  the  deft,  promised  to  pay  the  pit.  any  de- 
mands or  sums  of  money  due  and  owing  from  W  to  the  pit. 
at  the  time  of  W's  death  ;  and  also  any  demands  the  pit.  bad 
against  W's  share  in  the  vessel ;  and  the  pit.  stated  in  bis  dec- 
laration, a  certain  debt  due  from  W  to  the  pit.,  and  averred  he 
was  always  ready  to  perform  his  part  of  the  agreement,  be. 
On  demurrer,  this  declaration  was  held  bad,  as  it  did  not  state 
a  sufficient  consideration  of  the  deft's.  promise ;  not  stated  he 
was  to  receive  any  thing  in  fact. 

Abt.  49.  The  deft  agreed  in  writing  to  give  the  ph.  the  ^I^^^ 
refusal  of  a  farm,  kc.     Held  necessary  to  prove  a  considera-  ^  Bi»coe.— 
tion  for  the  promise,  where  the  agreement  is  in  writings  as  well  4  Dallas  162. 
as  where  it  is  by  parol.     And  though  a  parol  agreement  will 
not  give  a  title  to  lands,  yet  the  party  may  recover  damages 
for  the  non-performance.-^ Qtkrre« 

'  Abt.  50.  As  to  the  consideration  of  contracts,  see  many  Cooper's 
good  rules  in  Latin  and  English  collected  by  Cooper,  princi-  Just.  687, 
pally  from  the  Roman  law,  most  of  which  will  be  found  in  dif-  ^^' 
lerent  parts  of  this  work,  as  rules  and  maxims  have  applied. 

Abt.  51.  a  contract  made  by  parties  is  void,  if  it  be  of  a  4  Day*^  cases 

kind  to  impose  on  the  court  and  to  inteHere  with  the  regular  313,  Good- 

1    .  ._^  t-       r  •    .•  Win  V.  Good- 

administration  of  justice.  win. 

Abt*  52.  So  a  contract  made  in  New  York  is  void,  for  the  — 6  Jobns.R. 
sale  of  tickets  in  a  bttery  authorized  only  by  another  state,  ^^i^ 
and  not  by  New  York  or  Congress. 

Abt.  53.  Coniideration  moving  A  to  pay  or  do  something ^ 
uhere  B  has  the  benefit.  Numerous  decisions  have  given  rise 
to  four  classes  of  cases  on  this  subject. 

i^l.  As  where  A  collaterally  assures  or  guarantees  B's  Cro.  El.  187, 
debt  kc.  to  C  at  the  very  time  it  is  contracted,  and  B  prom-  ^^^^  ^„ 
ises  to  pay  or  do.  Here  the  benefit  done  by  C  to  B  as  a  loan,  lan^'^Leapl 
delivery  of  goods,  be.  is  both  the  consideration  of  B's  prom-  er,cltedch.9, 
ise,  and  A's  guarantee  or  suretyship,  and  no  consideration  need  ^(^'((^^g 
be  stated  for  A's  undertaking.  This  is  every  surety's  case  *  ' 
who  joins  in  the  original  contract.  And  see  cases  in  the  margin. 

^2.  As  where  A,  subsequently  to  B's  debt  be.  being  con-  Roberts  on 
traced  with  C,  collaterally  guarantees  it.     These  two  consid-  ^"^  ^ 
erations  are  necessary,  one  for  B's  promise  and  one  for  A's, 
and  both  must  be  proved.    Thus  subsequently  was  the  guaran- 
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Ch.  2.      tee  in  Wain  v.  Warlters,  5  East  10, 20 ;  cited  art.  25 ;  also  cb«. 
Art.  1.      19  a.  20,  s.  33 ;  ch.  1 1,  a.  14,  and  Sumuer  v.  Parsons,  referred 
\,^^^Y^^  to  ch.  20  a.  14,  s.  5,  (in  this  case  a  questionable  consideration 
was  stated  and  proved.)    See  14  Vesey  190,  Seers  v.  Brinks 
ch.  11  a.  13,  s;  5. 
Tomilnson  r.      ^  3.  Where  B  owes  a  duty  or  debt  to  C,  and  A  for  a  new 
aao^Roberb  Consideration  undertakes,  not  coUaieraUy  but  directly^  to  pay 
on  Frauds,     or  do  what  B  engaged  to  pay  or  do,  this  is  not  a  case  with- 
^  287.—     in  d^Q  statute  of  frauds,  (as  the  other  two  are.)     But  this  new 
ted  Ch.Oa.    consideration  for  A's  engagement  or  guarantee  must  be  dis- 
SO,  8. 26.        tinct  and  independent  of  B's  debt  or  duty,  and  one  moving 
between  A  and  C,  the  parties  to  the  new  promise  in  fact  ort- 
ginal.  See  cases  cited  ch.  9  a.  20,  s.  9  ;  and  7  D.  &  £.  201 ; 
1  Saund.  211  note  2.     Hence  in  this  3d  class  of  cases^  A's 
undertaking  need  not  be  in  writing. 
6  East  907,         ^  4.  Where  A  undertakes  to  pay  B's  debt  be.,  and  A's 
6£b^'^io  20  P*^"^^^®  "^"^^  ^^  *°  writing  founded  on  a  distinct  conaidtraium^ 
^See  i4Ve8!  ^^  ^^  ^^^^  ^^  ^  Stated  in  the  writing  ?    According  to  Wain 
190.— isves.  V.  Warlters,  the  consideration  moving  A's  promise  must  be  sta- 
•frireo™—  ^^  '"  ^®  writing  to  make  his  promise  valid  on  the  statute  of 
American       frauds ;  recognized  in  New  York  in  Seers  v.  Brinks,  3  Johns* 
fia^^s  "^     R.  210,  but  not  adopted  in  Massachusetts,  as  Hunt  v.  Adams 
cb.9a.20  8.  ^'^^^  ^^  examined  ch.  11a.  14,  and  the  Supreme  Court  in 
83^*.  11' a.  New  York  in  Leonard  9.  Vredenburgh,  8  Johns.  R.  29,  41 ; 
^L^^r°^^  allowed  the  consideration  of  such  c^er  collateral  promise  to 
be  proved  by  parol  evidence,  as  that  the  guarantor  undertook 
at  the  ti$ne  the  original  contract  was  made.  On  the  whole,  as  lo 
this  last  class  the  law  seems  to  be  unsettled.    It  is  clear  that 
prior  to  the  case  of  Wain  v.  Warlters7  it  was  not  usual  to  re- 
quire the  consideration  to  be  stated  in  the  written  memoran^ 
dum  ;  and  the  endorsement  of  a  promissory  note  hprimd  fa- 
de evidence  of  full  consideration  ;  and  why  is  not  a  guaran- 
tee of  one  i 
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REMEDIES  BT  THE  ACTS  OF  THE  PARTIES. 


Sea  cfa.  178     Aet.  1.  IN  urtaxn  cases  from  necessity.  ^  1.  In  some  cases  of 


a.  9. 


necessity  the  party  mjured  is  allowed  to  seek  hbown  remedy  ; 

to  retake  his  property ;   to  repel  force  by  force  ;  to  abate  nu- 

sances;  to  take- beasts  damage  feasant^  &c. 

I  ^^^'^'      ^i  2.  7%e  dtfence  of  one's  sdf  husband,  wife,  child,  parent, 

2'iDst.  316.    inother,  or  servant,  is  a  natural  rights  which  has  scarcely  ever 
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keen  taken  awty  hy  aiij  municipal  law.    Hence  if  one  in  these    Cs.  1. 
near  relations  be  attacked,  another  in  them  may  lawfully  re*    Jtrt.  5. 
pel  feree  by  force.    The  particular  cases  in  which  this  may  ^^v^^ 
be  done  are  numerous ;  but  one  general  principle  holds  ia 
them  all,  and  that  is,  the  drfence  must  be  regmatei  iy  the  nature^ 
degree^  and  design  of  the  attack.    I  may  kill  one  who  at- 
tempts to  take  my  life,  or  to  commit  a  burglary  in  my  hoase,  ^  t  n  <h» 
but  not  one  who  only  attempts  to-trespass  on  my  land.    There  Gregory  and 
is  also  another  principle,  the  repelling  force  must  go  no  fur*  wife  v.  HUl. 
ther,  than  is  necessary  to  prevent  the  mischief  intended  by  the 
aggressor. 

^  3.  In  using  force  there  are  two  kinds.     1.  CfenUy  laying  Saik.  641, 
on  hands.    2.  Actual  force.     "  There  is  a  force  in  law^  as  in  q^^^*' 
erery  trespass  quare  dausum  fregit.   As  if  one  enter  into  my  5  com.D. 
grounds,  here  I  must  request  him  to  depart,  before  I  can  lay  772>  Pleader 
hands  on  him  to  turn  him  out ;  for  every  laying  on  of  hands  if  ^  "*  **' 
an  assault  and  batieryj  which  cannot  be  justified  upon  accoudt 
of  breaking  the  close  in  law^  without  a  request."     So  2d, 
there  is  an  actual  force^  as  in  burglary,  or  in  breaking  open  a 
door  or  gate ;  and  in  that  case,  it  is  lawful  to  oppose  force  by 
force.     And  if  one  breaks  down  the  gate,  or  comes  into  my 
close  9%  ei  armis^  I  need  not  request  him  to  be  gone,  but  may 
lay  hands  on  him  immediately ;  for  it  is  but  returning  violence 
for  violence.**    "  So  if  one  comes  forcibly,  and  takes  avray 
my  goods,  I  may  oppose  him  without  any  more  ado ;  for  there 
is  no  time  to  make  a  request."  Thus  breaking  a  gate  is  actual  ^.^  j.  ^^ 
force.  So  if  one  by  force  attempt  to  enter  upon  my  land,  I  may  weaver ».' 
at  once  use  force  to  repel  him,  and  need  not  plead  molliter  Baib. 
manus  imposuit ;  which  plea  justifies  an  assault  and  battery^ 
but  not  a  wounding. 

§4.  So  if  one  be  possessed  of  a  house,  and  another  at-  ^IJi*"'-  „ 

.  .  .  ^11.  J  .11        138,  TbeweJl 

tempts  to  put  him  out,  he  that  is  so  possessed  may  gently  lay  p.  Avery, 
hands  on  him  to  put  him  away.     The  possession  is  but  induce- 
ment ;  the  attempt  to  put  out  is  the  material  part. 

^  5.  So  moUiter  manus  may  be  to  remove  a  trespasser  from  wniis.  14, 
my  house  or  property,  after  a  request  to  depart,  who  does  not  g^l^'oom. 
enter  with  actual  force j  or  who  enters  lawfully  and  remains  d.  772.— 
unlawfully ;  or  I  may  use  actual  force  to  remove  him  who  en-  ^^^^  ^^ 
ters  with  actual  force,  or  remains  with  actual  force.  i^^  i^^ 

^  6.  In  all  these  cases  the  owner  of  die  property  is  in  the  1497! 
right  to  defend  it ;  and  the  party  who  invades  it  is  the  aggres- 
sor, and  in  the  wrong;  and  such  force  as  he  uses  may  be  re-f 
turned  by  the  owner  in  defence  of  his  property ;  and  if  the 
aggressor  persist  in  Ins  wrong,  and  is  repeHed  by  a  return  of 
violence,  be  brings  the  evil  upon  himself.  The  general  rule  is, 
the  owner  must  defend  his  prtmerty  by  gently  laying  on  hands 
till  the  aggressor  uses  actual  force  to  get  or  keep  possession, 
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Ch.  S.     to  take  away  or  destroy  it,  and  then  the  owner  may  lawfi^ 
Art.  3*.    return  actual  farce  proportioned  to  the  circumstances  of  thte 
y^Y\j  case :  in  other  words,  the  degree  of  force  must  ,be  reasonable, 
all  circumstances  considered. 

Art.  2.  By  recapture.  If  one  wrongfully  take  away  my 
goods,  or  detain  my  wife,  child,  or  senrant,  1  may  lawfully  te^ 
take  either,  when  I  can  do  it  in  a  peaceable  manner,  widxmt 
force  or  terror,  and  without  disturbing  the  public  peace.  l%e 
law  founded  in  reason  considers  that  I  may  be  without  reme- 
dy, if  I  be  not  allowed  this  mode  of  redress,  as  my  goods 
or  relation  may  be  carried  beyond  my  reach,  before  I  can 
have  a  remedy  by  suit  or  action.  But  this  mode  of  redress 
is  limited.  If  I  find  my  horse  so  taken  from  me  in  the  high- 
way, common,  or  public  inn,  I  may  retake  him  ;  or  to  do  this 
I  may  peaceably  enter  upon  the  land  of  the  wrong  doer.  But 
to  take  my  property  in  this  case,  I  cannot  lawfully  enter  upoa 
the  land  of  a  third  person,  or  break  open  a  private  stable,  ex- 
cept it  be  feloniously  taken.  If  my  property,  as  a  stick  of 
timber,  comes  upon  the  land  of  one  whoUy  innocent,  though 
without  my  fault,  I  ought  first  to  ask  his  consent  to  let  me  take 
it  away,  ofiering  to  pay  him  any  damages  I  may  thereby  do 
him  ;  and  if  he  then  refuses,  he  is  guilty  of  a  caneuesum;  and 
this  from  the  necessity  of  the  case  ;  for  as  my  property  comes 
there  without  any  fault  in  me^  I  ought  to  have  remedy  to  re- 
cover it,  and  I  am  without  remedy  unless  the  law  be  so.  Any 
usage  as  to  fruit  or  trees  falling,  making  fenceSi  tic.  may  be 
an  exception  to  this  rule. 
3  Bh  Com.  8.  Art.  3.  By  reentry  on  lands  ;  and  one's  going  on  the  lands 
jiityTnM.  ^  ^^*  ^^  ^^  *"  goods.  §  1.  If  one,  unlawfully,  or  with- 
—8  Bl!  Com!  out  right  take  possession  of  my  lands,  I  may  peaceably  enter 
174,  m,  176.  upon  them,  and  regain  pessession.  And  I  may  do  this  when- 
33^  '  ^'  ever  his  possession  had  a  tortious  beginning,  and  has  tortious* 
ly  continued  in  him  less  than  20  years.  But  if  he  continues 
his  possession,  though  wrongfully,  more  than  20  years,  or  more 
than  5  years  and  dies  and  his  heir  enters,  my  remedy  by  en- 
try is  gone. 
£tl^'  ct'  ^  ^'  '^^  remedy  by  entry  does  not  take  place  in  the  cases 

417.— 8  Bl.    of  discontinuance  and  deforcement ;  because  in  these  the  ori- 
C9m.  17&—  ginal  entry  b  lawful.     But  it  takes  place  m  abaiefs^ent^  intrU' 
s  T.  R.  292.   ^^^  j^  J  disseisin  ;  because  in  these  cases  the  origmal  entry 
is  unlawful.     An  entry  on  a  part  in  the  same  county  in  the 
name  of  all  is  sn  entry  on  the  whole*    But  an  entry  in  one 
county  is  no  entry  in  another.      So  an  entry  on  one  disseisor 
is  no  entry  on  another.     So  if  one  disseisor  convey  with  live- 
10  Mod  ass  ^*  ^^  ^  ^  mode  equivalent  to  livery,  to  two  distinct  grantees 
♦-Co.  Ll262i  or  fisoffees,  there  must  be  an  entry  on  each.    There  must  be 
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«i  HsiUct  act,  to  divest  each  ditiinct  seisb  vested  in  each  one    Ch.  2. 
having  seisin  of  a  parcel  of  the  land  in  severalty.  Art.  3 

§3.  Where  one  who  has  the  right  of  property  rightftdly  en-  V^v^i^ 
ters,  he  has  the  juris  et  seisina  cotgunetio^  and  is  complete  own- 
er.    But  an  entry,  without  a  right  of  entry,  is  of  no  avail. 

^  4.  I  may  go  on  JUs  land  to  take  my  goods  ke.  If  my 
goods  or  cattle  come  on  the  lands  of  A  or  in  his  house,  it  is 
often  material  to  know  when  I  may  lawfully  enter  or  not  with- 
out his  consent,  and  take  them  away,  and  so  lawfully  recover 
my  possession  by  my  own  act,  and  without  a  suit. 

^  5.  AU  the  books  agree,  that  if  they  come  upon  his  land  '^  ^c.  Abr. 
or  in  his.house  by  his  wrong,  I  may  so  enter  upon  his  land  or  3^'  Tris~Dl 
into  his  house,  the  door  being  open,  and  take  them  away,  with-  iisj  issJ^* 
out  hb  consent ;  for  he  does  the  first  wrong,  of  which  he  shall  ^  !>•&£•  9^. 
not  take  advantage  to  retain  my  goods.  pilV^*^*^^ 

^6.  On  the  same  principle  if  he  dig  a  ditch  in  his  land,  and  5  Bac.  Abr. 
draw  away  iky  water  from  my  «ttU,  I  may  enter  and  throw  the  176^  Co.  65. 
earth  back  into  the  ditch,  and  fill  it  up  by  such  earth  hove  out ; 
fori  only  repair  the  wrong  he  did  to  my  injury. 

^7.  So  if  A  take  my  leather,  and  make  shoes  of  it,  I  6  Bee.  Abr. 
may  retake  them ;  but  not  my  timber  annexed  to  his  freehold.  ^^* 
Thas  is  the  general  distinction.     See  property  by  accession,  ^^  ^®"*- 
ch.  76. 

§8.  If  my  fruit  fall,  or  the  wind  bbws  mytrees  upon  A's  Bro.  tres.  pi. 
land,  I  may  so  entier  and  take  away  either.    This  is  a  rule  of  \\f~^^' 
necessi^.     So  if  I  h>p  my  trees  and  the  loppings  fall  on  A's  Bro!  tras.  pi. 
land,  I  may  so  enter  and  take  them  away,  if  lused  proper  eau"  213.— 6  Ba^. 
tion  to  prevent  their  faUing  there  ;    but  not  if  such  caution      ' 
was  not  used,  for  the  falling  of  the  fruit  or  trees  there  couU  not 
be  preventedj  and  the  falling  of  the  loppings  in  the  first  case 
was  wholly  without  my  fault.    When  also  it  is  said,  if  A's  cat- 
tle trespass  on  my  land,  I  may  lawfully  drive  them  into  his ;  ^[^|Jf^^^' 
this  must  be  understood  his  land  pn^rly  situated  for  their  «.  fawdiy. 
reception,  and  not  into  his  cornfield  or  garden. 

^  9.  If  B  take  my  cattle  by  wrong,  and  put  them  into  A's  Cn>.  EL  aat, 
land  by  his  consent,  I  may  so  enter  and  take  them   away,  xbumblch^' 
though  it  has  been  objected  that  I  cannot  do  this,  except  they  be  thorp, 
there  by  A's  tort ;  and  the  court  said,  that  if  "  the  deft's.  beasts  JUJJ^  g^jjjj 
be  taken  from  him  by  wrong,  and  are  not  out  of  his   pos-  |(^.     ^' 
session  by  his  delivery,  he  may  justify  the  taking  of  diem  in 
any  place  in  which  he  finds  them;"  but  the  case  itself  hardly 
supports  this  general  principle  stated  by  the  court,  for  that 
stated  the  cattle  come  on  the  land  oi  Xby  his  consent ;  so  he 
assented  ^^norantly,  if  not  knowingly  or  carelessly,  to  B's  un- 
lawful taking.      But  Espinasse  states  the  general  principle 
above  to  be  law ;  that  is,  whenever  my  goods  are  out  of  my 
possession  by  wrong,  and  not  by  my  delivery,  I  may  take  them 

VOL.  I.  18 
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Ch.  S.     wherever  I  find  them.    The  same  principle  is  sUted  bjrRoUe 

Art.  3.     ^d  by  Bacon,  who  says,  that  if  my  beasts  be  stolen  and  put 

S^ry^j  into  A's  close,  1  may  so  enter  and  take  them  away,  or  if  driven 

2  Roll.  Rep.   ^^^^  by  a  stranger  by  A's  comenij  and  for  this  last  positioo 

66.—  cites  the  case  of  Chaptnan  v.  Tkumbkthcrpj  (above.)     As  to 

I'^l^^^^   ^^  position  the  reason  is  plain,  it  is  stated  and  recognised 

Lntw.  1^.^  by  Bacon.    But  if  my  goods  come  upon  A's  land  wUhout  ki$ 

^Kolj.  R.65,  assent  or  privity^  it  is  a  question  if  1  n^ay  enter  to  take  tbem 

Andrei!"  ^  away,  mthout  his  consent,  at  least  before  request  amd  r^sfd; 

perhaps  after ,  if  he  have  no  reason  to  detain  them,  his  refusal  to 

let  me  take  them  away  doing  no  damage  to  him,  may  make 

him  consenting  and  privy  to  the  wrong  in  putting  tbem  there ; 

then  the  case  is  upon  clear  ground,  he  converts  them  to  his 

use,  if  he  refuses,  without  any  reason,  to  let  me  take  them 

away  at  my  expense  and  so  as  to  do  him  no  injury. 

^Taylor  '      ^  ^^'  '^  ^Y  S9^^  come  upon  A's  land  or  in  his  bouse  (the 

V.  Fisber.       door  open,)  and  it  does  not  appear  hoWj  I  cannot  enter  to  take 

theiii  without  his  consent. 

Trespass  for  breaking  the  pit's,  house,  and  taking  a  pike,  be. 
Plea,  that  before  the  entry  one  A  oumed  them  remaining  in 
the  pWs.  house,  and  sold  them  to  the  deft,  and  he  entered  to 
take  them  away  by  the  permission  of  the  pit's,  wife  ;  pit  de- 
murred and  judgment  for  him  to  recover  as  to  the  eniry  into 
the  house,  but  not  as  to  the  goods ;  for  the  court  said,  ^'  the 
goods  being  in  the  pit's,  house,  and  it  not  appearing  how  they 
came  there^^  as  by  trespass  or  otherwise,  the  deft,  could  pot 
enter  of  bis  own  head  ;  and  the  wtfe^s  license  was  invidid, 
(should  have  been  pleaded  as  the  husband's  and  his  hnphed 
assent  left  to  the  jury  to  be  presumed.)    And  where  a-  parol 
license  to  enter  upon  one's  land  or  into  his  house  is  suffi- 
cient, see  license. 
6Bao.  Abr.         (^  n.  If  I  have  a  right  to  take  my  goods  or  cattle  from 
TiresTpi!430.  '^^  ^'  house  in  a  given  time,  as  during  my  lease  &c.  and  do 
'  not,  it  is  my  own  folly,  and  I  cannot  aftervmrds  enter  to  take 
them  without  his  consent. 
6  Bac.  Abr.        But  the  law  hurts  no  man  ;  hence,  if  tenoMtfor  Ufe  fyc.  die, 
his  executor  has  a  reasonable  time  to  enter  and  take  away  the 
goods.    See  Emblements,  ch.  76. 
2Esp.  87,  ^  12.  If  my  goods  or  cattle  come  upon  A's  hmd,  mAout 

Colw."  ^'  anyfauU  in  him  or  me,  I  may  enter  and  take  them  away  as  tk 
owner  of  the  property.  Hence,  if  my  beast  be  an  estray  on 
his  land,  and  he  seize  it  as  such,  I  may  enter  and  take  it,  and 
he  may  have  an  action  on  the  case  for  the  keeping,  or  retain 
till  paid  ;  that  is,  I  am  not  a  trespasser  by  my  entry,  unless 
he  claims  his  /ten,  and  I  refose  to  pay  or  satisfy  it. 

^13.  So  I  may  enter  to  take  them  out  of  bis  land  when 
both  are  in  faulty  as  where  we  both  ought  to  repair  the  fence, 
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and  nekber  does,  and  my  catde  get  into  his  land  ;  but  when    Ch.  2. 
both  are  infatdtj  ixthei$notin  faulty  I  must  do  him  no  dam-    Art.  5. 
age,  or  prevent  a  greater  damage.    When  he  is  innocent  he  Vi>rv"V/ 
b  to  suffer  no  loss. 

^  14.  If  my  goods  or  catde  cmne  upon  A's  land,  witkaut 
amjf  fauk  in  me^  and  he  has  no  Ken  on  them  or  right  to 
detain  them,  I  may  enter  and  take  them  away  without  his  con- 
seat,  90  is  the  case  of  the  fruit,  the  estray,  and  loppings 
above  ;  but  if  by  any  fault  or  carelessness  of  mine,  I  cannot  en* 
ter,  so  is  the  case  cf  the  loppings,  I  carelessly  let  fall  upon  his 
land.  So  if  I  buy  B's  goods  being  in  A's  house,  and  it  does 
not  appear  how  they  came  there,  I  cannot  enter.  So  was  the 
above  case  of  the  pike  ;  for  if  B  had  a  right  to  enter  and  take 
diem,  I  cannot  buy  that  right.  But  whenever  my  goods  come 
upon  A's  land  by  his  fault  or  aaent^  I  may  enter  and  take  them 
away,  unless  he  has  a  special  lien  upon  them,  as  in  case  of 
right  to  retain  as  a  tavern  keeper  may  have  be.  On  the  whole, 
if  my  goods  come  upon  A's  luid,  and  neither  is  in  any  fault 
frtiatever,  but  they  come  there  by  accident  or  by  a  itran' 
gtf^s  act,  I  may  enter  and  take  them  doing  no  iorong  to  A^ 
but  if  there  be  any  damage  done  to  him  by  my  taking  them 
away,  this  damage  must  be  my  loss  and  not  bis,  for  it  arises  in 
my  afiair. 

Art  4.  Abating  nueances  by  the  party  injured.  Such  is 
die  nature  of  the  wrong  that  an  immediate  remedy  is  neoes-  ' 

sary.  Hence,  if  one  erect  a  gate  across  a  way,  which  ought 
not  to  be  there,  any  one  who  has  a  right  to  pass  the  way  may 
remove  it ;  so  if  any  one  erect  a  building,  shed,  or  wall,  so  as 
to  obstruct  my  andent  lights,  though  on  his  land  it  is  a  private 
nusance,  and  I  may  peaceably  enter  on  his  land  and  pull  it 
down.  So  if  he  has  a  hog-stye  or  other  thing  <m  his  land,  that 
corrupts  the  air  in  and  about  my  bouse,  and  makes  it  unwhole- 
some, I  may  lawfully  remove  this  nusance  ;  for  before  there 
can  be  a  remedy  by  suit  the  health  of  my  family  may  be  de- 
stroyed, and  he  occasions  the  first  wrong  or  injury. 

Abt.  5.  Taking  chattds  damage  feasant^  in  what  cmesj  ^c.  3  Com.  D. 
^  1.  Chattels  doing  damage  or  trespassing  on  my  land  may  ^^^q 
be  taken  by  me,  by  day  or  by  night,  and  restrained  by  me,  as  a  n.—'i  roU. 
I^dge  for  the  damage  done  to  me ;  and  if  a  stranger  put  the  ^^ 
eatde  of  A  upon  my  land,  without  his  {Nrivity,  1  may  distrain  stoiyv.^b- 
them  damage  feasant ;  but  a  net  one  carries  in  his  hand  can-  insoo^  D. 
not  be  distrained  damage  feasant,  nor  a  horse  one  fides  over  ^^'\?^ 
my  com.     Blackstone  and  some  others,  however,  have  held  201, 202. 
otherwise. 

%  2.  To  take  damage  feasamtj  the  taker  must  have  the^ee- 
hold  in  the  land,  or  hold  imder  him  who  has  it.  Therefore 
the  deft,  in  replevin  roust  plead  he  has  the  freehold^  or  that  B 
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Ch.  2.  has  it,  and  be,  the  deft.,  took  the  cattle  dawuige  feascmt  as  B^s 

Art.  5.  servant,  and  if  he  say  that  he  himself  or  B  was  seized,  be  must 

V^-V^^  state  of  what  estate,  whether  in  fee,  in  tail,  or  for  life :  for  of 

5  Com.  D.  what  estate  he  is  seized  the  court  and  other  party  ought  to  be 

^^'Z^i^  informed.  2  Ld.  Raym  1589.— Cro.  El.  76, 628.-Willes  623. 
Xatch.  740.  .        *  ^     ,/%  •  •  i  •        » 

I28s^_  ^  3.  One  tenant  %n  common  cannot  avow  alone  taking  dam^ 

Cro.£l.  680.  age  feoiantj  he  must  also  make  cognisance  as  baitiff  to  his 
2  H.  Bl.  866,  co-tenant.  If  one  seise  damage  feasant  and  lose  the  pledge, 
ll^ar.—  he  cannot  take  again.  A  tenant  holding  over  after  his  lease 
12  Mod.  897.  is  expired  cannbt  distrun  damage  feasant  the  landlord's  cattle 

put  on  the  land. 
7D.liE.43i.      ^  4.  One  entitled  to  the  grass  or  feed^  may  distrain  dam^ 
-6T.R.329,  age  feasant i  shewing  how  he  is  entitled,  as  viiere  A,  the 
Moon.^Co.  owner,  leases  to  B  for  a  year,  the  milk  and  calves  of  twenty- 
I«-4.  i^o  cows  to  be  fed  by  A  in  a  certain  pasture,  and  B  to  keep  a 

mare  in  it,  and  no  other  cattle  to  feed  there,  be.  B  is  die 
'    occupier  and  may  distrain  other  cattle  of  A  there  put  in  ;  for 
B  has  the  sqmrate  herbage  and  feeding,  and  the  sole  right  to 
the  use  of  the  thing  is  the  same  as  a  right  to  the  thii^  its^. 
So  one  having  the  herbage  of  the  land  may  distrain  or  have 
trespass. 
Feb.  14, 1789,      i^  5.  Bjf  Moss.  ocf  it  IS  provided,  that  if  any  person  be 
8^-  ^'  injured  in  bis  tillage,  mowing,  or  other  lands  under  improve* 

mentj  ^*  that  are  enclosed  with  legal  and  sufficient  fence,"  in  a 
common  field,  or  by  itself,  by  swine,  sheep,  horses,  or  neat 
cattle,  he  may  impound  them,  (or  have  trespass)  aided  by  a 
field  driver  or  not,  in  the  town  pound  or  in  a  place  of  his  own  ; 
but  he  must  feed  them  and  give  notice  to  the  owner  of  them, 
if  known,  in   twenty-four  hours,  and  written  notice  to  the 
pound-keeper  of  the  damage  done  and  the  cause  of  impound- 
ing ;  and  if  the  owner  of  the  cattle  think  the  damages  deraand- 
•     ed  unreasonable,  he  may  have  them  ascertaiued  by  'two  or 
more  appraisers  appointed  and  sworn  by  a  justice  of  the  peace. 
S/*h"*'ii^*  And  if  the  owner  do  not  pay  them  and  charges,  or  replevy  in 
act'iaV.  ^    twenty-four  hours  after  notice,  the  injured  party  may,  by  such 
York  (sect,     appointment,  have  enough  of  the  creatures  appraised  and  deliv- 
ihedhtliLiMr  ®"*^  to  him  to  pay  him. 

most  have  It  will  be  observed  that  this  statute  distress  can  be  only 

the  damaget  wh^n  the  kods  are  improved  and  are  sufficienthf  fenced^  ex- 
bytwo/eiiM  ^®P^  where  cattle  are  turned  in,  and  it  may  change  the  pro- 
metoerfbefore  p^ty  in  the  beasts  distrained ;  differing  in  both  respects 
tSBm"^"°t*  **^*terially  from  the  common  law  distress.  For  at  common 
isativcpaiser  l^w  the  beast  taken  damage  feasant  can  only  be  held  as  a 
ab  tfit/to.— 3  pledge  for  the  damage  done,  and  the  occupier  of  the  land  may 
Bl.  Com.  10.  digtrain^  though  it  be  not  under  improvement,  or,  in  some  cases, 
legally  fenced.  Indeed,  by  the  fifth  section  of  this  act,  in  tres- 
pass or  replevin  for  the  creatures  taken  damage  feasa$stj  the 
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jufltica  or  court  may  give  judgment  for  the  occupier  of  the    Ch.  S. 
hndf  if  it  be  proved  they  were  dandestindy  turned  tn,  or  broke    Art.  5. 
in  where  the  fence  was  legale  though  some  other  parts  round   ^^^v^^ 
the  same  close  be  not  so. 

^  6.  In  Marblehead  there  was  a  common  and  general  field  Mass.  S.  J. 
ioclosed,  in  which  Glover  and  others  had  several  lots ;  the  lot'^o<>rt»  ^o^- 
of  each  prmri^or  being  known  by  metei  and  bounds.    Glover  ^^^  iJ2!  v. 
distrained  Bassit's  oxen,  damage  feasant  on  one  of  the  lots,  Glortr. 
J>ut  not  Glover's,  and  impounded  them,  but  did  not  leave  with 
the  poaod-keeper  (the  other  deft.)  any  account  in  writing  of 
the  damages,  and  the  court  held  this  was  fatal,  for  a  statute 
authority,  that  authorizes  one  man  to  take  and  impound  the 
ptopertj  of  another,  must  be  strictly  pursued.   The  jury  gave 
$10  damages,  the  value  of  the  oxen  and  amount  of  damage 
the  pit.  had  sustained.    The  fact  in  the  case,  that  Qlov^r  did 
Bot  find  the  oxen  on  bis  lot,  was  not  fully  considered. 

^7.  On  the  principles  of  the  common  law  the  occupier  of  2H.  Bl.6a7^ 
the  land  may  distram  beasts  damage  feasant  then,  in  three  f^'/^^ 
eases.     1.  When  the  whole  fence  round  the  land  is  l^al.  -^Bac.  Abr. 
2.  When  his  part  of  the  fence  is  legal.    3.  Thoiigh  not  legal,  l^  1^4^ 
if  the  beast  be  at  large  in  the  highway,  not  merely  passing  47i,*MeSdy 
there,  and  get  into  his  land  ;  or  if  they  be  trespassers  in  the  v.  Reab^ 
tdjoming  land  and  get  in ;  or  as  it  is  understood,  if  it  can  be  £^*"'?:' 
^Ved  they  got  in  over  fence,  he  was  not  bound  to  repair.  iLc^BAerv! 
The  reasons  are  these  :  the  occupier  of  a  close  or  pasture  is  Andrews, 
bound  by  law  to  have  his  fence  legal,  only  as  it  respects  the 
adjoining  lands,  and  only  against  beasts  lawfully  there,  and 
BOt  against  those  trespassing  tibere,  or  trespassing  in  the  highway, 
as  all  creatures  are,  which  feed  or  remain  there,  and  are  not 
merely  passing  there,  or  alkwed  by  some  statute  law  to  feed 
there.    Catie  may  lawfully  pass  in  the  highway,  but  they  can- 
not feed  in  it.     5  Bac.  Abr.  208,  Baker  v.  Andrews.     It  is 
an  easement  merely  fat  passing,  not  for  feeding. 

^  8.  A  distress  damage  feasant  is  allowed,  because  it  may  3  Bl.  Com.  e. 
be  impossible  for  the  mjured  parQr,  at  a  future  time,  to  find 
whose  cattle  they  were  tbsX  did  the  damage. 

$  9.  This  distraining  damage  feasant  is  a  summary  remedy,  ?P^'  ^^^> 
**  Uie  distrainer  must  take  care  he  be  formally  right.     He  uomw^^ 
must  seize  them  in  the  aet  upon  the  spot ;  for  if  &ey  escape  3  wfiTsos, 
or  are  .driven  out  of  the  luid,  though  after  view,  he  cannot  dis-  ^'/^'wlliet 
tram  them  ^"  but  he  may  take  timn  in  his  close  and  drive  _8  Bi.  Com. 
them  along  the  road  to  pound.  i^ 

§  10.  The  owner  of  the  beasts  may  rescue  them  if  not  law-  omiWartoS 
fully  taken,  brfore  imounded;  but  not  after,  for  then  they 
4ire  in  the  custody  of  the  law.     So  he  may  tender  amends 
before  impounded,  but  not  after ;  but  a  tender  to  the  bailiff  is 
not  good. 
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Ch.  2. 

Mass.  acts, 
Feb.  24, 1786, 
sects. 


6  T.  R.  246, 
Harrison  r. 
Bamby.— 8 
Bl.  Com.  1, 
Christian's 
notes. — 1 1 
Mod.  21-24, 
Jasper  v,  Ka< 
dovrs. 


2  D.  &  E.  24, 
28.-4^  East 
230.— 6  D.  & 
E.  141. 


Cro.  Car.  193. 
— 2Wils.376, 
Payne's  case. 
^  East.  251. 
—«  Co.  44, 
Blake's  case. 
-«  Wood's 
Con.  588.— 
Cro.  J.  99.— 
1  Esp.  148, 
261,371.— 
Cro.  El.  304, 
641.— 1  Stra. 
424. 


<^  11.  But  the  sixth  section  of  the  said  statute  of  Mass.  for- 
bids any  rescue  of  a  distress  made  on  that  act ;  and  in  the 
qui  tarn  action  on  it,  its  iUegalUy  cannot  be  pleaded* 

^12.  By  this  act  it  is  provided,  that  if  any  pr(q)rietor  in 
any  common  or  general  field  put  in  any  creature  above  his 
number  allowed  him,  or  before  the  day  agreed  on,  or  keep  ia 
after  the  time  set  by  a  major  vote  of  the  proprietors,  be  b 
deemed  a  trespasser,  and  such  creature  may  be  taken  daauige 
feasant  by  any  one  of  the  proprietors. 

^13.  If  a  tenant  hold  undctr  two  tenants  in  common,  and 
pay  all  the  nsnt  to  one,  after  notice  from  the  other  not  so  to 
pay,  the  other  may  distrain  for  his  share. 

^14.  The  implements  of  one's  trade  may  be  distrained  in 
certain  cases,  where  not  in  actual  use  or  exempted  by  statute. 
Wher^  a  distress  escapes,  though  against  the  distrainer's  will, 
there  is  no  remedy  for  the  same  damages.  He  had  his  elec* 
tion  to  have  trespass  or  to  distrain,  and  he  makes  his  election 
to  distirain.  His  action  of  trespass  is  then  gone,  and  when  he 
lets  the  creatures  distrained  escape  he  loses  his  pledge  by  his 
own  iault,  and  cannot  distrain  again.  So  no  remedy  remains. 
But  suppose  at  common  law,  the  owner  of  the  beasts  lawfully 
distrained  rescues  them  going  to  pound,  must  not  the  distrainer 
have  an  action  for  the  rescue,  or  be  restored  to  his  action  of 
trespass.  But  this  question  cannot  arise  under  our  statutes, 
because  that  forbids  such  rescue. 

Art.  6.  By  accord  and  satirfaction^  ^  1.  This  also  is  a 
remedy  by  the  act  of  both  parties ;  and  is,  when  the  injury  ia 
done  and  considered,  and  one  agrees  to  give,  and  the  other  to 
accept  something  in  satisfaction  of  it.  As  this  is  a  remedy  by 
consent  and  agreement,  the  parties  must  necessarily  be  of  age, 
and  capable  of  contracting.  The  principle  is  thisc  if  I  have  a 
right  to  demand  and  receive  money  or  property  of  one  for 
debt,  or  damage,  or  otherwise ;  I  may  by  law,  for  some  good 
consideration,  release  to  him,  and  whatever  I  can  release  to 
him,  I  can  relinquish  for  something  I  deem  a  satisfactioD,  and 
thereby  bar  my  demand.  But  if  my  demand  be  grounded  on 
a  deed  or  title  to  real  estate,  my  remedy  is  not  gone  by  this 
accord  and  satisfaction^  because  a  maxim  of  law  applies,  to 
wit :  ^*  unumquodque  dissolvi  eo  ligamne  quo  ligatum  aft ;" 
or  when  my  right  is  proved  by  evidence  of  a  higher  nature,  as 
by  deedf  or  by  evidence,  which  gives  me  title  to  real  estate,  this 
right  cannot  be  done  away  by  evidence  of  an  inferior  nature, 
as  accord  and  satisfaction  is.  And  in  the  application  ctf  the 
rt(2e,  unumquodque  &c.,  a  distinction  has  been  truly  takoi 
which  narrows  it ;  as  where  A  leased  lands  &c.  to  B,  who 
assigned  them  to  C,  against  whom  A  brought  covenant  for  not 
repairing  the  house  ;  and  C  pleaded  an  accord  between  fabn 
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and  A,  and  satisfaction  thereof.    A  demurred  and  the  p)ea    Ch/2. 
fvas  adjudged  good  ;  for  the  above  rule  did  not  apply.    But    Art,  7. 
this  rule  only  appUes  when  the  duty  arises  or  accrues  hy  ike  K^ry'^J 
dud  iUelf  m  certainty  at  the  time  of  making  itj  as  by  a 
iiond  &c.  to  pay  a  sum  of  money.     Here  the  certain  duty 
takes  its  essence  solely  by  the  deed,  and  in  no  degree  from 
any  subsequent  act  or  event,  and  so  ought  to  be  avoided  by 
matter  of  as  high  a  nature,  that  is,  by  deed.     **  But  when  no 
certain  duty  accrues  by  the  deed,  but  by  a  wrong  or  defauh 
subsequent  J  together  trith  the  deedj  an  action  is  given  to  recover 
damagesj  which  are  only  in  the  personaltyy  for  such  wrong  or  ' 
defiiult ;  accord  with  satisfaction  is  a  good  plea ;''  as  in  this 
case  a  deed  to  repair  and  the  subsequent  neglect  to  repair. 
**  The  covenant  doth  not  give  the  pit.  at  the  time  of  making 
it  any  cause  of  action,  but  the  default  or  wrong  after  in  not 
repairing,''  with  the  deed,  gives  an  action  to  recover  damages. 
Both  the  deed  and  this  default  are  essential  to  the  support  of 
the  action— -Does  not  appear  whether  tlie  accord  was  before  or 
after  the  covenant  was  broken. 

^3.  It  is  laid  down  as  settled  law,  that  **  in  all  cases  where 
arbitrament  is  a  good  plea,  accord  and  satisfaction  is  a  good 
plea ;''  and  generally,  in  all  cases  where  damages  only  are  to  be 
recovered,  arbitrament,  or  accord  and  satisfaction  is  a  good  plea. 
So  either  is  good  in  mayhem,  m  waste  against  the  lessee  for 
years,  &c. 

^)8.^K9(9r(lccofd  and  satisfaction  is  a  good  plea  in  ejectione  9Cro.77,78, 
faiWUB,  fertile 'English  practice  ;  but  a  right  or  title  to  a  free-  &«»  P«n^r*» 
hold  cannot  be  barred  by  any  accord  with  collateral  satisfaction ;  r.  24, 28.-^ 
and  if  divers  things  are  to  be  performed  by  accord,  all  must  Stra.426.— 4 
be  performed.     The  accord  was  for  a  trespass  &c.  committed  Pf^L^i^T" 

^  4.  Accord  and  sattrfactton^  with  one  trespasser,  discharges  1  Bac.  Abr. 
d  of  them.    The  best  manner  of  pleading  accord  and  satisfac-  ^"f  *^ 
lion  is  to  say,  that  one  gives  $5  in  full  scUisfattion^  and  that  zei^aynev. 
t&e  other  accepts  this  in  full  satisfaction.     Such  giving  and  Masten.— 2 
such  acceptance  are  both  essential  to  make  this  remedy  valid ;  ^''^''  ^?> 
and  also,  it  must  appear  the  satisfactbn  is  a  good  and  valuable  case.— 6  Co. 
one,  and  complete  and  executed}  and  so  it  must  be  shewn  1 17,1 18, Fen- 
what  it  was.  wmTsT^ 

^•5.  Of  late  it  has  been  said,  that  on  mutual  promises  an  1  Raym.  ao, 
action  lies,  and  consequently,  there  being  equal  remedies  on  ^»  ^- ™ 
boA  sides,  an  accord  may  be  pleaded  without  execution,  as  .cro.El.66i 
well  as  an  award.    And  formerly  it  was  held,  that  an  award,  Han  r. Gorge 
except  in  certain  cases,  could  not  be  pleaded  to  an  action,  un- 
less it  were  executed.    As  accord  and  satbfaction  is  a  plea 
in  bar  in  assumpsit  and  other  actions,  it  will  be  further  con- 
sidered in  future  chapters.     See  5  Johns.  R.  386,  993. 

Art.  7.  By  arbitration.  ^  1.  A  remedy  by  arUtration  is  so 


^ 
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Ch.  3.  far  one  by  the  act  of  the  parties,  that  no  recourse  is  had  to 
Art.  7.  legal  process,  unless  one  party  refuse  to  perform  the  award  ; 
^^y^^  as  an  atoaml  is  often  a  plea  in  bar  in  assumpsit  and  other  ac* 
tions,  and  is,  also,  often  the  foundation  of  an  action,  it  will  be 
considered,  for  the  most^part,  under  the  heads  of  assumpsit 
and  debt ;  and  only  a  few  things  will  be  noticed  here,  and 
some  few  in  pleadings. 

$  2.  The  ways  of  submitting  to  arbitration  are  many ;  as  by 
bond  or  covenant,  in  writing  or  by  parol,  all  demands  or 
some  demands  particularly  specified.  So  that  the  award  be 
made  generally  or  by  such  a  time  ;  by  all  the  arbitrators,  or 
by  a  major  part  of  them,  m  writing  or  in  writing  under  seal, 
&c.  The  law  in  regard  to  awards  has  been  materially  altered  in 
two  centuries.  Ancient  niceties  and  strictness  are  now  reject-* 
ed  ;  and  the  courts  of  law,  as  well  as  courts  of.  equity,  princi* 
.  pally  regard  the  intentions  of  the  parties  submitting  and  of  the 
referees. 

%  3.  It  is,  however,  still  a  legal  question  of  some  nice^, 

when  an  award  extinguishes  the  old  cause  of  action ;  when  it 

does  not,  that  may  be  again  referred  or  sued.    But  neither 

when  the  award  extinguishes  it.     The  general  principle  is,  that 

the  award  extinguishes  it,  whenever  it  gives  a  new  cause  or 

ground  of  action.    But  there  are  some  exceptions  to  this  rule ; 

for  in  some  cases  the  party  in  whose  favour  an  award  is  made 

may  sue  on  that,  or  resort  to  the  former  cause  of  action,  and 

in  some  not ;  and  it  is  only  in  the  latter  case  the  award  finally 

settles  any  matter  between  the  parties,  by  their  act  &c.  and 

without  legal  process. 

Cro.  £1. 60,        ^  4.  Anciently  there  were  some  decisions  that  an  award  did 

^^^'  not  bar  the  former  action,  unless  performed  or  executed. 

Hence  in  trespass,  the  defts.  pleaded  an  award  in  bar,  that 

the  defts.  should  pay  to  the  pit.  2Qs.  be.  but  did  not  plead 

payment;  to  which  the  pit.  demurred,  because  he  did  not 

plead  performance  of  the  award,  and  the  demurrer  was  alloW'^ 

ed  by  the  court.     This  is  not  the  law  now. 

49E.8.8.-.1      ^  5.  It  has  also  been  held,  that  if  the  award  be,  that  the 

Bac.Abr.224.  j^f^^  p^y  ^  ^^^  ^f  money  at  a  certain  day  in  satisfaction  of  an 

action,  and  fail  to  pay  at  the  day,  the  award  is  no  bar,  for  it  is 

his  fault  he  does  not  pay  according  to  the  award.     And  in  this 

*^J-^^r-2«7.  case  he  shall  not  compel  the  pit.  to  sue  on  the  award :  but  a 

gsi4^  ^^^     ^'  ttnder  of  payment  is  equal  to  a  performance.    So  if  the  party 

entitled  to  receive,  neglected  performance  on  his  part. 

§  0.  But  now  the  established  rule  is,  that  an  award  wUhcf^ 
performance  is  a  good  bar  to  an  action  on  the  case,  if  the 
parties  have  mutual  remedies  against  each  other  to  coippel  an 
eTtecuiion  of  the  matters  awarded,  but  it  is  otherwise  where 
there  are  not  mutual  remedies  to  enforce  performance.    And 
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if  the  award  be  void,  and  the  pit.  has  no  remedy  on  it  to  en^    Ch.  2. 
force,  performance^  it  is  no  bar  to  the  action.  And  if  an  award    ArU  7. 
be  r%ht,  the  court  will  not  intend  it  otherwise,  and  in  order  to   \^^y^^ 
set  it  aside  the  mistake  must  be  plain  and  gross. 

§  7.  And  whenever  an  award  is  only  as  to  ^particular  matter^  ^oflft  34,  o64. 
it  must  be  so  pleaded,  and  not  as  to  a  general  indebitatus  as* 
mufg^sU ;  as  where  the  award  extends  to  certain  grain  only, 
th^i  it  extends  not  to  a  general  indAUaius  assumpsit ;  but  if 
an  award  be  general  and  valid,  it  may  be  in  bar  of  all  the  pro-  cvih.  187 
miaes  generally  :  for  when  the  deft,  pleads  on  award  after  iss.-^i  Bac. 
the  promises  made,  he  admits  the  pit.  has  cause  of  action  on  ^^r-  ^^' 
them,  but  that  he  is  barred  by  the  award,  and  this  bar  can 
extend  no  further  than  the  award  goes.     And  the  admission 
even  of  the  colour  of  an  action  is  sufficient  to  prevent  the 
pleading  amounting  to  the  general  issue. 

^8.  So  an  award  is  no  bar,  where  nothing  is  awarded,  that  12  Mod.  423. 
will  bear  an  action,  though  mutual  releases  be  awarded.  "i  ^^^'  ^^^' 

§  9.  An  award  decides  the  right  as  effectually  as  a  judg- 
ment at  law,  or  a  decree  in  chancery  ;  and  is  as  binding,  till 
regularly  set  aside  in  a  proper  manner. 

^10.  It  is  said  that  awards  must  be  mutual;  this  means  no  Kyd  on 
more  than  that  where  a  sum  of  money  fcc  is  awarded  to  one  ^JJ*^  ^^* 
party,  there  must  be  money  &c.  or  a  discharge  to  the  other, 
by  release  or  otherwise.  And  if  it  appear  "  by  the  general 
tenor  of  the  award,  that  the  thing  awarded  to  be  done  on  the 
one  side,  was  intended  as  a  recompense  for  injuries  sustained 
by  the  other,  that  is  considered  as  rendering  the  award  suffi- 
ciently muiualy  without  any  words  of  discharge." 

§  11.  And  it  is  now  settled,  '^  that  it  is  not  necessary  that 
the  award  itself  should  express  that  a  sum,  awarded  to  be  paid, 
or  an  act  to  be  done  in  favour  of  one  of  the  parties,  shall  be  in 
satisfaction  ;  or  that  it  should  contain  any  equivalent  expres- 
sions :  a  discharge  to  the  other  must  necessarily  be  presumed 
from  the  payment  of  the  sum  or  performance  of  the  act." 

%  12.  An  award  performed  is  a  bar  to  an  action  for  a  mat-^ }  l>«y*«  c^s 
ter  submitted  and  awarded  upon,  till  regularly  set  aside ;  nor  i3^!!?/e8p! 
can  the  pit.  in  such  action  attack  its  validity,  by  alleging  fraud  it  377.— 
in  the  party  obtaining.     This  decision  must  have  been  on  the  F^*^®  *  ^' 
ground,  that  an  award  is  in  the  nature  of  a  judgment,  rendered 
by  men  appointed  by  the  parties,  and  not  to  be  indirectly 
impeached ;  and  it  has  been  also  decided,  that  monies  volun- 
tarily paid  on  an  award,  cannot  be  recovered  back,  while  it 
shall  remain,  and  not  set  aside  in  a  regular  manner,  as  in  the 
case  of  a  judgment  of  court.  6  Mod.  33, 

^  13,  Submission  of  all  matters  pending  in  court.    The  Squire  v. 
award  was,  1,  that  all  suits  between  the  parties  cease ;  2,  that  Ij?^'"^ 
the  deft,  pay  the  pk.  £10  in  full  of  all  demands,  and  give  a  pgl^l  saik. 

VOL.  I.  19  74. 
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Ob«  2.  rdease  firom  the  bepnmng  of  tke  world  to  the  time  of  the 
At*  7.  award  ;  3,  that  on  die  receipt  of  the  £10  the  ph.  gm  a  Hoe 
^^y^^  release  to  the  deft.  This  b  a  final  award,  and  ftHiiigHiahBii 
the  cause  of  action ;  and  to  tender  the  £10  is  the  SMne  as 
pajring  it,  and  ^  determining  a  si|it  determines  the  ri^  of  the 
thing ;  because  there  is  no  remedy  but  by  suit."  But  a  re- 
lease of  an  mction  does  not  bar  a  right  of  eniryj  and  as  to 
the  release  to  the  time  of  Ae  mmarij  for  no  cause  of  acMn 
shall  be  understood  between  the  time  eftke  iubmini<mamd^A€ 
moard^  unless  shewn,  and  if  any  i^pear  the  party  may  say, 
*^  be  tendered  a  release  to  tke  time  of  the  submiuiemJ^  The 
bonds  and  promises  by  which  awards  have  been  made  effect- 
ual remedies  by  the  acts  of  the  parties,  have  been  numerous 
and  variant,  some  concise,  some  prolix.  Sic.,  but  the  best 
forms  are  unquestionably  those  collected  from  good  pleadings, 
and  are  to  be  seen  in  the  subjoined  notes. 

NOTES. 

Tarn  penal  part  of  an  arbitration  bond  is  in  common  form.  The  foHow- 
ing  condition  is  in  the  case  of  miritrutien  and  wnfin  both ;  if  no  empire, 
the  first  part  applies. 

The  condition  of  this  obligation  is — Whereas  certain  differences  hare  arisen 
between  tibe  parties,  and  they  have  agreed  to  submit  the  same,  and  alt  disputes, 
trespasses,  and  denands  between  Ihem,  to  the  awaidand  deteffmination  of  A, 
B,  and  C,  or  the  major  part  of  them.  Now  if  the  said  O  shall  abide  by,  keep, 
and  perform  the  said  award  and  determination  of  the  said  arbitrators,  or  the 
major  psdrt  of  them,  upon  the  premises,  provided  their  said  award  be  ready  to 
be  given  in,  in  writing  on  or  before  — ^.  Bat  if  the  said  artulraton  do  not 
make  such  award  of  and  concerning  the  premises,  by  the  time  aforesaid,  then 
if  the  said  O  on  hb  part  shall,  in  alt  things,  welt  andtmly  abide  Inr,  keep,  and 
perform  the  award,  arbitrament,  and  vmpinge  of  D,  ampire  Indifwwitiy 
chosen  between  the  parties,  to  end  the  said  matters  and  differences ;  so  as  the 
said  umpire  do  make  his  award  and  umpirage  of  and  concerning  the  pre- 
nises,  and  deliver  the  same  in  wri^g  mder  his  hand  and  seal  to  the  said 

fwrties,  on  or  before ,  then  this  obligation  to  be  void,  dse  to  nrntin 

in  fall  force.    Signed,  sealed,  &c. 

The  substance  of  an  award  or  umpirage  is  in  this  form — generally  best  to 
be  written  on  the  mie,  he.  or  sabmssion :  We  [referees]  or  I  [ompve]  [as 
the  case  may  be,J  within  naased,  having  notified,  met,  aad  heard  the  said  par- 
ties, their  obligations,  and  evidence,  do  award,  order,  and  adiudge,  that  the 
said  —  his  executors  or  administrators,  shall  pay  or  cause  to  be  paid  to  said 
—  hb  eiecutors  or  administrators,  the  sum  of  —  on  or  before  —  and 

that  on  the  payment  thereof  the  said and  said shall  at  their  proper 

charges  make  to  each  other  a  general  release  of  all  matters,  actions,  causes 

of  action,  bonds,  &e.  and  demands  from to  •— -  or  the  conchtBion 

instead  of  reieaaet  may  be  to  pagr  faft  ftilly  1^. 
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Ch.  3. 
CHAPTER  HI.  -^^^  1- 

OP  ACnOMS  GENERALLY. 

Abt.  I.  Actionuhat.  ^  L  ^  An  aetioa  is  a  lawful  demand  ci  s  Bi.  Com. 

one's  xigbu"  Actio  €9i  pro$efuetuH  yuod  $ibi  debeiur  injudieio.  H?*^**  ^' 

TIm  wml  action  is  sometimes  used  in  a  more  limited  sense,  ^^'^  |g  the 

as  when  it  is  said,  tiial  a  suit  till  judgment  is  regularly  called  commence- 

an action,  but  not  after  ;  nor  is  a  writ  of  error  an  action,  but  °^^?^ ^^^ 
i_  •    •       ^    ^i_    •   J        ^  •    '  A         action,    see 

osijr  aconumesiott  to  the  judges  Id  examine  errors ;  sometimes  cb.  29,  a.  7. 
in  a  mcure  extensive  sense,  as  when  it  is  said  a  tctre  facias^  or  Cowp.  ^.-- 
any  writ  by  wfaiob  tbe  pk.  may  recover,  is  an  action.    Wben  ^.!l]^  f^. 
the  remedy  is  gone,  the  rigbt  is  gone.    A  qui  tam  action  or  6.-^12  Mod. , 
debt  fi>r  a  j^eneoy,  is  a  eiml  action— a  mere  party  suit.     See  ^^ 
1  Bae.  Abr.  14a-— 6  Mod.  34. 

But  an  action  does  not  include  an  tn/brsiotum,  nor  the  term 
fttrijff  tbe  king  ;  nor,  afortiwriy  tbe  stale.  All  law  terminates 
in  adioBS  or  prosecutions. 

^%.  Jhtiom  are^  1,  penonal;  2,  real;  and  3,  mixed. 
Personal  actions  are  founded  on  contraett  or  torts.  By  per* 
personal  actions  a  man  demands  a  debt,  or  damages  in  lieu 
thereof;  or  damages  for  some  ii^ry  to  his  properQr,  person, 
or  repiMUfttion.  By  real  actions  the  demandant  demands  real 
proper^  only,  as  lands,  or  rights  issumg  out  of  lands.  By 
mixed  actions  the  pit.  demands  real  ju^operty ;  also  personal  \^^'^°^' 
damages  for  any  wrong  sustamed,  as  in  waste  in  England,  and  ' 
in  several  of  the  United  States,  the  part  of  the  inheritance 
wasted,  also  treble  damages. 

§  3.  Personal  acdons  are  ex  contractu  and  ex  delicto.  The  1  Bac  Abr. 
last  are  on  force  or  fraud.     Every  real  action  is  poeeeeeory ;  ^' 
that  is,  of  the  demandant's  own  possession  or  seisin ;  or  an* 
eestrd,  that  is,  of  the  sebb  or  possession  of  the  demandant's 
ancestor.    Ancutrd  actions  are  two  fold.     1.  Where  only  a 
bare  right  descends.     2.  Where  the  ancestor  died  ieieed,  and  ^  ^-  "*»  ^• 
tbe  land  deeeendSf  and  one  intrudes  into  the  land  after  it  de- 
scends. 

^  4.  Though  in  allowing  a  party  to  choose  his  kind  of  ac- 
tion, the  law  regards  substance  more  than  form  :  yet  the  ph.  ^""L'^.p  '^* 
cannot  convert  an  action  founded  on  a  contract  into  a  tort^  so  i^  335  '  ^   * 
as  to  affect  the  principles  of  the  case  to  the  deft's.  disadvan- 
tage ;  as  to  charge  an  infant^  for  instance,  for  a  tort^  where  he  Rod  aotiom 
nude  a  contract ;  as  where  he  contracts  to  hire  a  horse  to  ride,  ^^^^  ^' 
and  he  rides  him  immoderately ;  but  the  pit.  may  waive  a  tort^ 
and  go  only  for  the  value  of  the  thmg  taken  by  the  deft.,  for 
this  is  for  his  advantage.    As  to  the  numerous  sorts  of  actions 
the  jmiciples  &c.  of  them  in  detail,  see  other  chapters. 
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Co.  L.  128.— 
Imp.  M.  P. 
46,  47.— Coo- 
per's PI.  24, 
248-246, 
Harden  v. 
Fisher.— 1 
Wheat.  R. 
300. 

Calvin's  case, 
1  Co.  1-66  &, 
Cro.  Jam. 
639.— Coo- 
per's PI.  24, 
27,  246,  248. 
—9  Johns.  R. 
303.— Troap 
V.  MuUender. 
—7  Johns.  R. 
214,217.— 
Ganliner's 
case. — ^FIu- 
cher's  case, 
also  4  Wheat 
B.  463-465.- 
Palmer's 
case,  Essex 
Kov.  1801.— 
1  Mass.  R. 
256,  Sheaffr. 
O'Niel,  also  1 
Bos.  &  P.  48. 
—1  John.  Ca. 
401.— 4 
Craocb  209, 
M'llvaine  t*. 
Coxe,  321, 
323. 

See  Ch.  131, 
aq  to  estates 
by  aliens — 
construction 
of,  4  Wheat. 
R  453,  Orr  v. 
Hodgson. — 
Seisin  not 
essential,  and 
this  article 
includes  only 
British  sub- 
jects and  cit- 
izens of  the 
U.  States, 
and  confined 
to  English- 
men and 
Americans. 
See  6  art  of 
the  treaty  of 
1783. 


Art.  2.  Who  may  be  pit.  in  our  courts^  and  maintain  ae^ 
iions.  <^  1.  As  on  general  principles,  every  person  has  a  ri^t 
to  legal  security  in  regard  to  his  property,  person,  and  reputa- 
tion, he  may  be  a  ph.,  or  a  competent  person  to  prosecute, 
unless  under  some  legal  disability.  These  are  ;  1,  persons 
outlawed  J  being  in  their  own  right,  but  if  they  sue  in  auter 
droit,  as  executor,  administrator,  and  officer  in  a  corporation, 
&z;c.,  they  are  not  disabled,  for  those  they  represent,  and  whose 
rights  are  the  objects  of  the  suit,  are  entitled  to  their  law. 

^  2.  Aliens.  They  cannot  bring  a  real  or  mixed  action 
generally ;  for  aliens  cannot  have  or  hold  real  estate  in  the 
United  States,  except  certain  British  subjects,  who  held  real 
estate  here  when  independence  was  declared,  [July  4, 1776,] 
and  who  continue  to  hold  the  same  ;  as  the  separation  of  the 
two  countries  did  not  divest  estates  previously  vested,  but  only 
created  m  one  become  an  alien,  an  inability  to  take  any  real 
estate  afterwards.  Hence,  and  on  the  principles  of  Calvin^s 
case,  those  British  subjects  who  on  this  separation  became 
aUens,  and  then  held  real  estates  in  the  United  States,  and  still 
own  them,  may  sue  for  and  recover  them,  if  disseised,  and  in 
the  FedenJ  courts,  by  the  provisions  of  the  Federal  Constitu- 
tion ;  and  on  the  death  of  such  a  subject,  so  seised  of  real 
estate  here,  it  descends  to  his  next  akin,  being  citizens* 
Hence,  when  Dr.  Gardiner  so  become  an  absentee  and  alien, 
and  died  in  1786,  seised  of  such  estate  on  the  river  Kennebec, 
his  devisees,  in  July  1799,  in  the  county  of  Lincoln  recover- 
ed ;  and  it  is  the  setded  legal  opinion,  that  his  children  alone, 
who  are  citizens,  inherit  his  undevised  estate  in  Massachusetts; 
and  that  such  of  his  children  as  became  aliens  on  this  separa- 
tion are  wholly  excluded.  So  as  to  the  estate  and  children  of 
Mr.  Fleuoher,  and  other  such  aliens.  And  a  citizen  may  re- 
cover a  share  in  the  estate  of  a  citizen  deceased,  though  the 
demandant  claim  through  an  alien,  and  this  on  the  British 
Statute  of  the  11  and  12  of  Wm.  III.  adopted  here.  See 
FoUiot  V.  Ogden,  1  H.  Bl.  123 — 136,  parties  become  aliens. 

^  3.  It  has  been  decided  in  Massachusetts,  that  an  alien 
can  purchase  and  hold  real  estate,  till  office  found,  that  he  can 
grant  the  same,  and  his  grantee  can  maintain  an  action  to 
recover  it,  and  may  declare  on  his  own  seisin  in  fee.  One 
born  in  N.  Jersey  before  1775,  and  joined  the  British  in  1777, 
and  has  ever  since  adhered  to  thetn  as  a  British  subject,  is  not 
an  alien. 

§  4.  By  the  ninth  article  of  the  treaty  between  the  United 
States  and  Oreat  Britain,  made  Nov.  1794,  "  it  is  agreed, 
that  British  subjects  who  now  hold  lands  in  the  territories  of 
the  United  States,  and  American  citizens  who  now  hold  lands 
in  the  diminions  of  his  majesty,  shall  continue  to  hold  them. 
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according  to  the  nature  and  tenure  of  their  respective  estates    Ch.  3. 
and  tides  therein ;  and  may  grants  sell,  or  devise  the  same  to    Art.  2. 
whom  they  please,  in  like  manner  as  if  they  were  natives ;  and  K^rv^^ 
that  neither  they,  their  heirs,  or  assigns  shall,  so  far  as  it  may  If  an  a/ten  en- 
req>ect  the  said  lands  and  the  legal  remedies  incident  thereto,  ^^^^^^ 
be  regarded  as  aliens."     By  this  provision,  British  subjects,  in'the  U.  ^ 
their  heurs,  and  assigns,  though  otherwise  aHens^  may  hold,  sue  states,  in 
for,   and  recover  such  lands   here,  as  native  citizens  may,  U^*not  o7"' 
(many  lands  in  the  United  States  are  subject  to  this  provision,)  deredaway 
but  cannot  recover  in  time  of  war.  ^T  ^  ^^' 

§  5.  By  the  11  Art.  of  the  treaty  made  between  France  ce^'bim- 
and  the  United  States^  in  Feb.  1778,  it  is  provided,  that  the  plied,  and  he 
goods,  or  things  moveiible  or  immovable  of  American  citizens  ^"J,JJ|*  ^^ 
in  France,  may  be  disposed  of  by  them  as  they  pleased,  and  Johns.  R  69, 
that  their  heirs  might  inherit  them,  subjects  of  the  United  76,  117, 183. 
States,  residing  whether  in  France  or  elsewhere.     There  was  ^thc  Fremsh 
a  similar  provision  as  to  the  estates  of  Frenchmen  in  the  Uni-  Law,  by  Ar- 
ted  States.     Biens  meubles  et  immeubles,  are  the  words  in  ^^.^  ^t 
the  original  treaty.  Biens  in  the  French  law  means  ^*  estates ;"  \\  and  Pub- 
Went  meublesj  personal  estate  ;  and  biens  immeubles,  real  estate,  ijc  Law.— 
Before  this  treaty  was  made  void,  a  few  Frenchmen  aliens  cSdeena^ted 
acquured  lands  in  the  United  States  under  it,  which  they  hold,  ilUiandi2Ui 
and  will  continue  to  hold  as  long  as  they  live.     And  according  If*"  ^^^ 
to  the  case  above,  of  Sheaff  v.  OWetf,  they  can  till  office  J^Hc 
found  grant  them,  notwithstanding  the  treaty  has  been  declared 
void,  but  it  is  conceived  they   have  not    a  legal  capaci^ 
to  transmit  them  by  descent.      This  article  involves  the  droit 
<r  avbaine.  Where  a  prisoner  of  war,  a  neutral  by  birth,  may 
sue,  see  8  East  287 ;  1  Bos.  &  P.  168 ;  2  do.  268. 

§  6.  In  this  case  it  was  held  that  the  ph.,  who  left  this  state  2  Mass.  R. . 
after  April  19,  1775,  went  to  and  resided  in  the  British  terri-  ^|,^^' 
lories  till  early  in  1780,  and  then  returned  to  the  U.  States,  Ward  jun.— 
and  before  the  treaty  of  peace,  was  not  an  aUen,  but  a  citizen  ;  ^ce  French 
and  that  the  Act  of  April  30,  1779,  operated  as  no  disquali-  n^^'^^^. 
fication  upon  him,  as  he  was  not  prosecuted  and  convicted  un-  2  Wheaton^s 
der  iL    Same  Gardiner  v.  Wardjun.  fac.  p.  244,  fac.  ^  ^69, 278. 

%  7.  But  in  the  case  of  Palmer  and  wife  t;.  Downer,  it  was  Nov.  Term 
bolden,  that  one  Downer,  who  was  taken  and  carried  mto  Bos-  ^\]^^^^^^' 
ton  by  the  British,  in  die  summer  of  1775,  went  with  them  to  Downer. 
New  York,  and  there  held  an  inferior  office  under  the  British 
government,   and  after  the  peace  in    1783  settled  in  Nova 
Scotia ;  thereby  became  an  alien  to  the'  United  States,  and 
that  from  1775. 

^  8.  Aliens  generally  in  regard  to  actions,  in  different  sit-  4  Mass.  r. 
nations  have  different  rights.     An  alien  friend  may  have  a  481.— Lit. 

L.  129.~Dyer2.— Litt.sec.  108.— Co.  L.  l^.—Salk46.—Cro.£1. 683.-7  Co.  16,  Cro.  Ch. 
^.-Fofter  186.— Stra.  1082.— Mod.  481—1  Com.  D.  416, 416. 
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Ch.  3.      personal  actioiiy  but  no  real  or  mixt  actioo ;  but  an  alien  en- 

Art.  3«     emy  can  have  neither,  except  be  may  sue  as  executor  or  ad- 

^^y^  ministratory  lor  the  reasons  above ;  and  Co.  L.  129.     So  h« 

may  sue  if  he  have  a  safe  conduct^  or  a  protection ;  fFeUs  v. 

Williams.     So  if  an  alien  come  into  the  ^untry  in  a  time  of 

peace,  as  the  French  proiestants  did,  and  remain  after  the  war 

takes  place,  he  may  maintain  a  personal  action ;   and  there  is 

no  di^rence  between  an  alien  Christian,  and  an  alien  infidel. 

Plea  alien  enemy,  Stra.  1082  ;  Cooper's  PL  24. 

3  Borr.  1734,      ^  9,  go  the  captain  of  an  enemy's ,  ship  may  sue  on  a  ran- 

BeUingfaam.    ^^  ^^^  given  in  a  time  of  war,  by  a  British  master  for  the 

redemption  of  his  captured  ship.     For  this  contract,  like  m 

treaty  with  an  enemy,  arises  out  of  an  act  of  hostility^  and  is 

binding,  and  is  not  an  illegal  contract  with  him.     &ied  after 

the  peace. 

6  T.  R.  25  to      ^10.  But  in  a  subsequent  case,  it  was  observed,  that  that 

^Nbl^u-^''   action,  Ricord  v.  BelUnghavi^  was  brought  after  the  peace 

1  Dal.  71.—   made  in  1763.    And  in  this  after  case  it  was  said,  that  no 

3  Dal.  1.        ||2»en  enemy  can  maintain  an  action.     This  was  an  action  on  a 

Slicy  on  goods  in  an  .American  skipf  at  and  from  London  to 
lyonne,  brought  by  Brandon,  an  agent,  who  in  his  declara- 
tk)n  averred  the  policy  was  effected  for  A,  B,  C,  D,  and  E, 
interested  in  the  goods.  Pleas  that  these  persons  were  (dien$f 
and  before  the  ship  sailed  were  enemies.  Replication,  that 
they  owed  the  pit.  beyond  the  amount  of  their  interest  in  the 
goods,  &c.  General  demurrer.  Judgment  for  the  deft.,  on 
the  ground  an  action  will  not  lie  either  by  or  in  favor  of  an  aU^ 
en  enemy.  No  case  found  of  such  an  action.  In  this  case 
were  cited  the  above  and  also  Winch  v.  KtUy,  1  T.  R.  619  ; 
Bristow  V.  Totoers^  Dougl.  25Q ;  Planth  v.  Fletcher  ;  here  it 
did  not  appear  the  goods  were  French  property ;  Anthony  v. 
Fisher^  Dougl.  648,  649  ;  1  B).  Rep.  563.  See  more  on 
this  head  of  alienage^  plea  m  abatement,  and  in  bar,  for  it, 
and  ch.  131,  alienage  at  large.  An  Englishman  living  io,  and 
carrymg  on  trade  under  the  protection  and  for  the  benefit  of  a 
hostile  state,  cannot  sue  in  England.  See  1  Bos.  &  P.  163^ 
345  ;  8  D.  &  E.  548 ;  8  East 273;  9  East  321 ;  8  Bos.  & 
P.  97.  Who  is  an  alien  as  to  commercial  purposes  of  a  bos* 
fia^M-r^'  tile  character.  See  Chitty's  law  of  nations,  31,  &c. ;  1  Boe. 
ncir  Hector.  &  P.  163 ;  5  Rob.  R.  161  ;  3  East  332. 

§  11.  Persons  convicted.  As  to  these  the  laws  are  difier- 
ent  in  different  states.  Wherever  the  law  allows  a  man  to 
have  property,  it  gives  him  an  action  to  recover  it.  And  how 
far  one  convicted  of  a  crime  has  properQr  must  depend  on  the 
law  of  the  land.  Every  citizen  has  a  capaciQr  to  have  pn^ 
erty  till  the  law  disables  him  to  have  it. 

\  12.  Judge  Blackstcme  states  it  aa  a  principle^  ^^  that  all 
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propettjr  is  derifed  from  society i"   and  is  a  civil  righli  and    Ch.  3. 
may  be  forfeited  by  violating  the  municipal  law^  and  &e  state    ^t.  3* 
may  justly  resume,  on  this  account,  one's  portion  of  property,  ^^y^^ 
Of  any  part  of  it,  this  law  has  assigned  imn,  and  that  a  f(Mr- 
feiture  is  a  punislmient  annexed  by  law  to  some  illegal  &^  . ,.,  ^ 
or  negligence.  These  principles  are  clear,  but  the  quesdcm  stifi  299.I-2  Bi. 
is,  bow  far  our  law  has  ext^ided  this  forfeiture ;  and  of  course,  Com  207. 
bow  far  it  has  disabled  a  person  convicted  of  a  crime  to  sue. 
See  Forfeiture  post. 

§  13.  It  is  clear  that  the  English  laws,  in  regard  to  forfeit- 
ure and  punidiments  in  tapkd  cases,  have  never  been  adopt- 
ed in  the  United  States. 

^  14.  By  the  3d  art.  sect.  6,  of  the  Constitution  of  the 
United  States,  no  attainder  of  treason  can  work  corruption  of 
blood  or  forfeiture,  except  during  the  life  of  the  person  at" 
tainted.  Nor  is  any  forfeiture,  by  English  or  American  law, 
incurred  by  verdict ;  but  only  by  judgment 

§  15.  By  a  law  passed  in  the  colony  of  Massachusetts  A.  Colony  laws 
D.  1641,  it  was  enacted,  (among  otiber  things,)  that  there  l^?'.^* 
should  be  no  forfeiture  for,  or  upon  death  judicud.  And  there    ^  '^* 
is  no  statute,  or  clause  of  a  statute,  of  the  United  States  or 
of  Massachusetts,  that  respects  the  forfeiture  of  estates,  real 
or  personal,  for  crimes,  except  said  law  of  1641  and  Massa- 
chusetts treason  act  of  1777,  or  except  certain  sums,  or  fines^ 
or  specified  portions  of  property. 

^16.  Upon  these  principles,  in  Massachusetts  Sup.  Judi-  Blackburn's 
cial  Court,  in  Nov.  1795,  one  Blackburn  was  convicted  of  mur-  '*^- 
der,  and  had  sentence  of  death  passed  upon  him  for  killing 
with  a  sword,  and  executed ;  and  he  had  some  property, 
but  no  inquiry  was  made  concerning  it,  or  the  weapon  as 
a  deodand :  nor  is  it  recollected  that  any  inquiry  has  ever 
been  after  the  property  generally,  of  one  capitally  convicted 
and  punished  in  Massachusetts,  or  in  the  courts  of  the  United 
States. 

Abt.  3.  Haw  in  actions  severed  persons  may  be  plts.^  and  Co.  L.  132.~ 
general  forms  in  suing.    ^  1.  When  several  persons  join  in  f  ^^'^  U^jT* 
an  8cti<m,  it  must  1^  in  a  certain  form  prescribed  by  law.  5"^' 
Therefore  the  wife  must  be  sued  with  her  husband,  whenever 
injured  in  her  person  or  property,  and  the  injury  be  of  a  na- 
ture to  survive  with  her ;  but  not  if  she  has  a  separate  main- 
tenmce,  or  if  the  wrong  be  to  the  damage  of  the  husband 
only. 

^2.  hk  some  cases  the  law  gives  her  an  action,  even  against  Cnex  Nor. 
her  husband,  as  where  one  Wheeler  and  wife  were  divorced  IfJ""^?^' 
from  bed  and  boards  in  Massachusetts,  and  he  was  decreed  to  wfaeelvr-^ 
pay  her  a  quarterly  sum.    This  bebg  in  arrear,  she  brought 
an  action  of  debt  against  him  for  certain  arrears,  and  on  de- 
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Ch.  3.      murrer,  the  court  held  the  action  lay,  firom  the  reason  and  ne* 

Art.  3.      cessity  of  the  case. 

^^vx.^  ^  ^*  ^  if  ^^  husband  is  banished  or  has  abjured,  he  is 
Co.  L.  133.—  cwUiter  mortuus^  and  the  wife  must  sue  as  a  feme  sole.  And  so 
12  Mod.  603.  if  she  have  a  separate  maintenance.     But  see  Marshall  v. 

3;ibettV'    Ration,  posu  ..... 

case.— 3  61.  ^4.  So  an  tf^ant  must  sue  by  his  guardian  or  next  mend^ 
Co"l^^5~  who. is  any  person  that  will  undertake  his  cause,  in  which 
Imp.  61.    '     case  the  deft,  is  called  upon  to  answer  to  the  minor  who  sues 

by  A.  B.  his  next  friend  or  guardian,  &c. 
Co.  L.  247.—      1^  6.  So  an  ideot,  one  non  compos  mentisj  or  any  one  under 
4l^Pigot?     guardianship,  must  sue  by  his  guardian,  and  it  must  be  expres- 
case.— Mass.  sed  that  he  sues  by  him  as  guardian. 

a  B*"^^laQ  §  6.  If  a  feme  covert  or  a  minor,  join  in  a  contract  with  A, 

2-Wiis.  3.  "~  he  must  be  sued  alone,  for  it  binds  him  only.     This  is  the  le- 
gal operation,  and  in  this  case  it  must.be  pursued. 
1  Bos.  &  Pul.      ^  7    There  are  some  cases  in  which  one  may  sue^  on  a  wri-' 
^•~|  *^^"  ting  or  contract,  in  which  he  is  really  interested,  though  not 
Vignier  v.       named  in  it.   As  .where  Grandelos  and  Company  got  insurance 
SwansoD.       made,  but  were  not  named  as  agents  in  the  policy,  for  De  Vig- 
nier, their  principal,  Vignier,  though  not  named  at  all  in  the 
policy,  was  allowed  to  sue  and  support  his  action.     It  was 
averred  in  the  declaration,  the  interest  was  in  him  ;   though  it 
was  objected  that  Grandelos  and  Co.  should  have  been  named 
agents  on  the  28  Geo.  3.     But  it  is  understood  that  this  poli- 
cy was,  as  in  the  case  of  Wolf  and  Homcastle,  in  the  English 
form,  that  is,  "  as  well  in  their  own  names,  as  for  and  in  the 
name  or  names  of  all  and  every  other  person  or  persons,  to 
whom  the  same  did,  might,  or  should  appertain,  in  part  or  in 
aU." 
Pearson  v.         ^  8.  But  it  has  been  decided  in  the  Supreme  Court  of  the 
R?8i'^and^*  United  States  and  in  Massachusetts  S.  J.  Court,  that  where 
Oreave's        these  words  are  not  in  the  policy,  as  is  the  case  of  many  late 
case.  forms  in  the  United  States,  one  m  Vignier's  situation  not  nam-' 

ed  in  the  policy,  cannot  maintain  an  action  upon  it,  but  in 
this  new  form  the  underwriter  must  know  who  he  insures. 
1  Es  27—  ^  9.  If  a  note  be  made  to  the  wife,  the  law  vests  the  prop- 
1  Stra.  616,  erty  solely  in  the  husband,  and  he  must  sue  it,  and  alone  en- 
Conner  r.  dorse  it.  See  Baron  &  Feme.  And  her  endorsement  is  void, 
s^°:r     Dougl.663. 

1  Bos.  &  Pul.      §  10.  If  A  recover  money  of  B,  to  the  use  of  C,  G  may 

296,  Farmer  recover  it  of  A,  though  the  consideration  on  which  B  paid  A 
V.Russell. —    1      -If       1     r      i    1    11  .1  . 

Tenant  v.       be  iUegol ;  for  A  shall  not  retam  the  money  upon  any  pretence, 

Klliot,  1         he  recovered  it  illegally;  he  cannot  invalidate  his  own  recov-* 

2  B^iT.^188  ^^y*  ^^  *  policy  be  signed  by  an  a^ent^  the  assured  may  de- 
Nickolson  r.'  clare  on  one  as  signed  by  the  principal;  or  on  one  as  signed 
Croft.  by  the  agent  duly  authorized ;  the  last  is  the  best  way. 
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^11.  Tbe  ph.  cannot  demand,  m  the  same  declaration,  sev^  Ch^  4. 
era/  satisfactions  for  the  same  thing ;  but  must,  pro  formd^  hy.  Art.  1. 
the  thing  demanded  under  an  aita#  in  each  count  after  the  first.  \^^>r^J 

1  Ld.  Bsyn. 

•41. 


CHAPTER  IV. 

WHEN  THE  FLT.  HAS  A  iUGHT  OF  ACTION  AND  OF  WHAT  KIND. 

(G«iienl  priadplM.    Tbe  detail  in  aobteqaent  ehapten.) 

Art.  1.   ^1.    Some  writers  have  made   a  difference  on 
moral  principles,  between  a  right  of  adion  and  right  of  com' 
pensatton.    As  if  certain  persons  pull  down  my  house  to  stop 
a  fire,  or  Co  impede  an  enemy,  or  to  effect  some  public  good,  4  Hone^i 
and  do  this  with  sufficient  cause,  I  can  have  no  action  against  |l[^|^^^^ 
them.    Yet,  as  my  loss  is  to  the  benefit  of  others,  I  have  a     '     *     ' 
ri^  to  a  compensation  from  them. 

^  2.  A  right  of  action  accrues,  1.  When  one  unlawfuUy 
takes  personal  property  from  the  owner ;  2.  Unlawfully  de-  ^^.  ^ 
tarns  it  from  him  ;  or  3.  Does  an  injury  to  it  in  his  possession,  i]^  'i2o'l44 
So  if  one  party  violate  his  contract,  a  right  of  action  accrues  lae! 
to  the  other.    So  a  right  of  action  accrues  to  one  for  an  injury 
lo  his  body,  limbs,  health,  reputation,  or  connexions,  or  for  an 
unlawful  restraint  of  his  personal  liberty*    And  the  kind  of 
action  depends  on  the  nature  of  the  case. 

$  3.  In  bringing  actions  there  is  one  general  settled  rule ; 
that  b,  that  the  kind  of  action  shall  be  brought,  which  will  419^'iDdoii 
decide  the  rights  and  in  which  the  record  wiU  shew  how  it  is  v.  Hooper.-- 
decided  ;  for  it  is  the  very  mtention  of  the  law  in  prescribing  ^  ^^'^ 
an  action  to  decide  and  settle  the  right ;  and  it  must  ever  be 
material  that  the  record  shew  how  the  right  is  decided. 

As  if  one  receive  my  money,  he  is  not  legally  entitled  to 
keep,  and  the  question  of  right  cannot  be  completely  tried 
in  an  acdon  of  assun^^  for  money  had  and  received,  but  may 
be  in  repletnUf  then  replevin  shdl  be  brought.  As  when  A 
takes  my  cattle  damage  feasant^  and  impounds  them,  and 
though  I  claim  a  right  of  common,  I  pay  him  money  charged 
for  the  damage, 'I  cannot  have  assumpsit  to  try  the  right. 
1.  Because  on  the  general  issue  the  deft,  cannot  be  apprised 
of  the  pomt  to  which  to  apply  his  defence.  2.  The  right  will 
not  be  decided ;  for  it  will  not  afterwards  appear  on  the  record. 
But  I  must  brbg  trespass  or  replevin^  wherem  the  right  will 
eome  in  question,  and  appear  on  the  record.  The  deft,  ought 
to  be  appriaed,  and  generally  firom  the  record,  what  points  he 
is  to  prepare  to  defend ;  and  of  course,  what  evidence  he  is 

▼OL.  I.  30 


160  ACTIONS.    FORMS. 

Ch.  4.     to  produce.    Of  late  years  this  rule  has  been  too  much  dis- 

Ari.  \.     regarded. 

^^y^^  \  4.  The  cases  in  which  the  ph.  may  have  a  right  of  action 
Wben  an  ac-  are  almost  infinite,  and  of  which  we  can  have  no  tolerable 
Uon  cao  be    yjew,  but  by  attending  to  actions  in  detail  under  their  various 

commenced    ,        ,  •     *i.     r  n      •         l     -. 

on  a  bill  pro-  heads,  as  m  the  foUowmg  chapters. 

tested,  ^  5.  Wherever  the  law  affords  a  remedy  to  establish  a  pri- 

Mpumce.^    vate  right,  or  to  redress  a  private  wrong,  it  gives  a  right  of 
See  Cb.  20,  a.  action,  except  in  a  very  few  cases,  in  which  the  remedy  is  by 
icraiie  250   *®  '"^  ^^  ^  parties,  or  of  the  law.     But  no  right  of  action 
•-  can  be  transferred  generally. 

§  6.  The  pit's,  right  of  action  will  be  best  pursued  in  the 
usual  divisions  of  actions,  as  m  account,  assumpsit,  case,  cove- 
nant, debt,  &c.  In  each  of  which  divisions  the  question  will 
repeatedly  occur,  has  the  pit.  a  right  of  action  or  not  i  And 
when  the  pit's,  counsel  shaU  have  decided,  that  he  has  a  right 
of  action,  the  question  also  repeatedly  occurs,  what  kind  of 
action  is  he  entided  to  ?  To  answer  these  questions  properly, 
it  must  always  be  material  to  understand  precisely  what  his 
case  is ;  whether  his  right  of  action  is  grounded  on  contract  or 
tori,  misfeasance  or  neglect ;  on  a  deed,  judgment,  or  parol 
promise  ;  on  a  title  to  lands,  on  damages  to  specific  articles, 
&c. 
Willes  131,  ^  '^^  Whether  an  action  be  real  or  penonalj  depends  on  the 
Eaton  V.  thing  to  be  recovered  by  it,  and  not  on  the  nature  of  the  de- 
SoQthby.  fence.  If  datnages  be  to  be  recovered,  the  action  is  personal^ 
though  it  involve  tide  to  land,  as  is  the  case  in  replevin*  The 
damages  depending  on  such  a  title  do  not  at  all  change  the 
nature  of  the  action.  So  if  the  land  be  to  be  recovered,  the 
action  is  real. 

^  8.  In  Massachusetts  no  case  of  a  mixed  action,  in  which 
both  the  freehold  and  damages  are  recovered  at  one  and  the 
same  time,  is  recollected,  except  the  case  of  dower  in  some 
instances,  in  which  damages,  for  not  seasonably  assigning,  are 
sometimes  recovered  in  the  same  suit  with  the  freehold  or 
dower  itself. 

^  9.  There  are  various  kinds  of  actions  in  the  United  States, 
respecting  the  salaries  of  gospel  ministers  and  other  subjects, 
and  arising  out  of  Federal  and  state  statutes,  dnd  constitutions, 
and  usages,  which  are  not  found  in  English  law-books.  So 
there  are  many  kinds  of  actions  in  Engknd,  respecting  titles 
and  church  concerns,  and  other  matters  not  known  in  the  Unit- 
ed States,  many  of  which  will  be  occasionally  noticed. 

^10.  Some,  in  considering  the  several  kinds  of  actions, 
have  divided  them  into  dvil  and  criminal ;  the  former  relating 
to  private  rights  and  wrongs,  the  latter  to  public.  But  suits 
that  relate  to  criminal  cases,  to  offences  against  the  public, 
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and  to  the  redressiog  of  public  wroogs  are  more  properly  call-  Ch.  4. 
ed  prosecutiods  than  actions.  Hence,  the  public  officer  who  Art.  1. 
carries  them  on  is  appropriately  called  the  puUie  prosecutor.     K^ry^J 

^  lU  Various  kinds  of  real  actions,  anciently  resorted  to, 
are  now  known  only  in  black  letter  land. 

<^  12.  No  action  lies  of  any  kmd,  where  there  is  only  daimr  i  Mod.  6a,  in 
niMi  ^$que  if^uridj  however  frequent  cases  of  this  sort  may  be.  ^'^  "•  *'^' 
Therefore,  if  I  keep  an  ancient  school  in  a  toton^  and  one  sets 
up  a  new  school  near  by  mine,  so  as  to  draw  away  some  of 
my  scholars  and  pro6ts^  I  sustain  a  damage,  but  without  an 
bjury,  and  can  have  no  action. 

^13.  But  where  my  estate  or  interest  supposes  a  grant,  as  of 
a  market,  1  may  claim  an  exclusive  right  there.  One  who 
erects  a  market  so  near  mine  as  to  lesson  my  business  or 
profits,*  is  liable  to  an  action.  When  a  loss  is  damnum  absque 
itguridf  or  gives  a  right  of  action,  is  often  a  question  of  minute 
consideration.  So  if  one  have  a  ferry,  time  out  of  mind,  by 
grant  or  statute,  or  in  any  legal  form,  in  which  he  is  obliged 
by  law  to  keep  it  up,  and  another  person  erects  a  new  ferry  so 
as  to  take  away  a  part  of  his  custom j  he  has  his  action  for  such 
loss  or  injury.  Hie  principal  reason  of  the  distinction  seems 
to  be  this :  in  the  case  of  the  ferry,  the  owner  is  obliged  by 
law  to  keep  it  up,  and  attend  to  it  whether  profitable  to  him  or 
not  9  consequently,  the  law  protects  him  in  the  exclusive  en- 
joyment of  his  estate  and  situation :  but  the  master  of  the 
ancient  school  is  not  obliged  to  keep  it  up  any  longer  than  he 
finds  it  for  his  interest  to  do  it ;  and  therefore  there  is  no  par- 
ticular reason  for  the  law's  securing  to  him  any  exclusive 
benefits :  or  for  afibrding  an  action  when  he  sustains  a  loss. 

^14.  In  an  action  of  trespas  vi  et  armis  innocence  of  inten-  Dong.  671, 
tSon  is  no  excuse  ;  but  in  an  action  on  the  case  the  whole  turns  J?J*® V* 
upon  it.     Malice,  or  the  quo  animo,  is  the  very  gist  of  the  _se«2  Hen. 
action,  said  Lord  Mansfield,  in  this  case.     Held,  an  ofiicer  is  k,  Munf.423 
not  liable  to  an  action  of  false  imprisonment  for  arresting  a  ^^^„  J^* 
certificated  bankrupt,  a  peer,  a  discharged  insolvent,  or  a  per-  caMand'treaf 
son  who  has  taken  advantage  of  a  statute,  which  provides  he  pus  well 
AM  not  be  liabk  to  be  arrested,  and  if  arrested,  shall  be  dis-  «*"'"'•"• 
charged,  or  a  person  privileged  from  arrests.     If  the  officer 
arrest  on  a  writ  to  arrest,  he  is  excused  detaining  the  privileg- 
ed person  a  reasonable  time  to  ascertain  the  privilege.     On 
a  general  principle,  the  officer  is  excused  if  he  act  in  obedi-  9^5.     '^ 
eace  to  the  mandate  of  the  court;  even  if  erroneous,  he  is  not 
liable  in  trespass  for  executing  it.     But  if  the  officer  act  op- 
pressively, with  full  notice  of  the  privilege,  case  may  lie ;  but 
h  is  otherwise  with  the  par^  suing  out  the  writ  and  delivering 
it  to  the  officer,  he  must  see  it  is  ri^t  at  bis  peril.   Even  as  to 
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Ch.  4.      tli^  party  the  remedy  depends  oa  circumsUDces,  wh^her 
Art.  15.    trespass  or  case,  malice  or  not. 

V.,^v^^  ^15.  Actiom  against  several  on  one  htU^  &c.  As  where 
4  D.  &  K.  the  ph.,  the  holder  of  a  bill,  brought  four  several  actions  at  once, 
^^|°>i^  V*  as  one  against  the  drawer,  one  against  the  first  endorser,  one 
BttDev?DAd-  ftgaiost  the  second  endorser,  and  one  against  the  acceptor  of 
ley.  the  bill.     Held,  the  court  in  such  case  stay  the  proceedings 

against  any  one,  on  his  paying  the  bill  and  cost  of  the  action, 
except  against  the  acceptor  who  is  the  original  defaulter,  and 
^  Ch.  9  a.  against  whom  ail  the  costs  occasioned  by  tiie  default  may  be 

recovered. 
1  Caine's  ^,       ^^^  ^'  ^^X  ^^^  ^"  ^  covenant  or  have  assumpsit,  Wea- 
47.  ver  t;.  Bentley,  the  covenant  having  wholly  failed  on  the 

^  part  of  the  covenantor.     1  Dallas  428. — 5  Johns.  85. — 11 
Johns.  527,  Judson  v.  \fzsa. 

^16.  Held,  the  pit.  c6uld  bring  one  action  on  a  note  against 
a  Dallas  115.  the  maker,  and  one  against  the  endorser,  and  recover  in  both 
Rol.Abr.ii8.  actions,  the  ^ebt  in  one,  and  the  costs  in  both.     This  seems 

to  be  law  generally,  except  in  Massachusetts.    See  below. 

Cro.  £1.644.       ^  17.  If  A  by  bond  acknowledges  he  has  received  B's 

money  to  buy  certain  goods  named  to  B's  use,  B  may.  aver  A 

has  not  bou^t  them,  or  paid  the  monies,  m  his  action,  and 

may  sue  the  bond  or  have  account. 

Cowp.  416,        %  1^8*  The  pit.  may  waive  the  tort  and  sue  on  contract,  as 

419,  Lindon   where  the  pit.  takes  goods  in  execution  not  the  deft's.,  but  A's, 

FeUh4m  vT"  ^^  ^^^  waive  the  tori  and  the  trespass,  and  bring  assumpsit 

Ter^,  Imp.    for  the  money  the  goods  sold  for  ;  for  it  is  no  prejudice  to  him 

W6-l-2^DiiL  ^^°  ^  ^'^^  ^®  goods,  for  A  to  waive  the  tort,  for  which  he 

17^;  might  recover  damages  in  addition  to  the  value  of  the  goods. 

See  Merrill  «.  Loring,  next  chapter,  fitc. 
SPaHas  477.      (^19.  Regularly  every  action  n^ust  be  brought  against  tfuft- 
viduals  by  their  proper  natneSf  or  against  a  corporation  truly 
named  and  described,  on  contracts,  or  for  torts,  or  against  per- 
sons made  liable  by  particular  statutes  or  judgments. 
0  Bfod.  140.       ^  20.  Formed  actions.     In  these  the  pit.  cannot  vary  from 

the  set  form  ofvfords  the  law  prescribes. 
40  Hod.  219.  ^21.  CoiMptrocy  is  a  fonned  action.  And  so  is  trespass  W 
et  armis.  Yet,  however,  special  matter  may  be  introduced 
142^1^  *^'  ^°^  either,  and  in  trespass  judgment  was  reversed  niti^  becaiose 
Skinner V  ^  P^^  ^^^  ^^  vfotAs  pedas  terr^  instead  of  e/at»icin  terrce. 
l<ewtoB.  ^  22.  Though  the  Romans  bad  many  formed  actions  enacted 

and  established,  yet  they  allowed  several  actions  on  the  case. 
In  prascriptis  verbis  ;  that  is,  each  action  adapted  to  the  par- 
ticular circumstances  of  the  case. 

^  23.  These  are  a  few  of  the  cases,  in  which  the  pit.  has  a 
right  of  action  of  this  or  that  description*  These  chapters,  3^ 
4|  5,  6,  7,  are  intended  merely  to  give  a  general  view  of  the 
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nature  and  fionss  of  actions.  ActioDS  can  be  seen  at  large  and  Ch.  5. 

understood,  only  by  attending  to  them,  as  considered  and  ex-  Art.  1. 

plained  io  a  large  part  of  the  following  chapters.  \^V^^ 


CHAPTER  V. 


WHEN  THE  PLT.    HAS    AN  ELECTION  IN  ACTIONS,  AND  MAT 
IN  SEVERAL  CASES  SUE   EITHER. 

(May  waire  the  tort,  kc.) 

Asa.  1.    ^  1*  If  the  deft,  iartiauily  take  the  pit's,  ^oods,  i  D.  I^E. 
be  may  elect  to  bring  assun^t  for  the  value  of  them  or  tro-  ??'^il^'*' 
ver.     So  if  one  by  deed  acknowledge  he  has  received  XlOO  i  s^^br. 
of  By  Co  be  adventured  to  the  West  Indies  and  thence  to  Eng-  lo.— Rot  R. 
land,  and  covoumts  to  account  on  his  return,  B  may  elect  to  ^^\\^j^ 
have  covenant  or  account.    Mass.  S.  J.  Court,  July  1797,  ring^Lofft 
County  of  Ldncob.    In  thb  case  Loring  tortiously  took  away  9^- 
a  barrel  of  flour  from  the  {dt.,  and  he  brought  atiumpiii  as  for 
goods  sold  and  delivered,  and  recovered  the  reasonable  value ; 
and  on  argument  the  court  held  the  pit.  might  waive,  he.     So 
the  pit.  may  elect  aaumpiitf  when  nKMiey  has  been  extorted  2  8tra.ei6.— 
from  him,  and  paid  to  get  posseseion  of  bis  goods. 

If  A,  on  the  eve  of  his  bankruptcy,  fraudulently  deliver  4 D.feE.  an, 
goods  to  one  of  his  creditors,  his  assignees  may  elect  to  disaf-  ^."Jiodson^ 
firm  the  contract,  and  bring  trover  to  recover  die  value  of  the  I'o  East  278, 
goods,  or  to  affirm  the  contract,  and  bring  aaumpiit  for  the  ^^* 
price.     If  the  deft,  convert  the  pit's,  goods,  he  may  waive  the 
tort,  and  elect  to  bring  aauwipnt  for  money  had  and  received, 
&c. 

^2.  If  A  take  away  my  goods,  and  B  takes  them  from  A,  I  Sid.  488. 
have  my  election  to  sue  A  or  B.     Salk  11 ;  i  Bac.  Abr.  18, 
39. 

^  3.  If  I  detain  a  ship  ready  for  sea,  the  master  has  his 
election  to  bring  case  or  treipass. 

^  4.  If  A  receive  my  vents,  I  may  view  him  as  a  disseisor^  or  ^J^^lj^'®' 
waive  the  tort  and  have  account  against  him.     So  if  A  slander  ^^  3^4,  ' 
my  tkle,  whereby  B  wrongfully  disturbs  me  in  my  possession, 
I  may  sue  A  or  B.     3  Wils.  644 ;  Cro.  Car.  308;  Lit.  sect. 
588;  1  Bac.  Abr.  29. 

^  5.  If  A  deliver  his  goods  to  B,  to  deliver  them  to  C,  and  aEip.  65.^ 
B  do  not  deliver  them,  but  converts  them  to  his  own  use,  A  Gt  J^ac.  Abr. 
C  may  sue  B,  and  he  who  first  commences  his  action  shall  ex- 
clude the  other.    4  Bac.  Abr.  9. 

^6.  V  my  cattle  do  damage  in  A's  land,  be  has  his  elec-  ^^-^^ 
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Ch.  5.      tion  to  bring  trespass  or  to  distrain  them,     Election  of  ac« 
Jlrt.  1.      count  or  atsumpiit^  ch<  8,  a.  1,  9. 

^.^V^i^       ^  '7*    So  where   the    deft,    tortiously  entered  the   pit's. 
2D.&E.       house,    and    debauched    his  daughter,  above    21  years  of 
*^Aif*°k*^    age,  but  she  was  described  as  his  menial  servant.     Held,  the 
father  had  his  election  to  bring  trespass  for  breaking  and  enter- 
ing his  house,  and  getting  his  daughter  with  child,  per  quod 
servitium  amisit^  and  consider  the  breaking  the  house  as  the 
principal  part ;  or  to  bring  case  for  the  consequential  damages, 
where  the  per  quod  be.  is  the  gist  of  the  action.      But  if  the 
trespass  to  the  house  had  not  been  proved,  an  acuon  on  the 
case  only  would  lie.  See  ch.  65,  a.  1,  s.  5,  where  the  pit's,  elec- 
3Day*s  cases  tion  confines  him  to  one  actiuu.     A  gave  a  note  to  B,  to  pay 
^7,  Ch.  7,     him  ^80  in  gpod  West  India  rum,  sugar,  or  molasses,  At  his 

election,  in  eight  days ;  he  need  not  elect  to  give  notice. 
4  Co.  95,  ^  8.  Upon  every  contract  executory^  a  man  may  have  an  ac- 

CaseofSlade.  ^^^  ^^  ^^  ^^^  ^^  j^j^j^      g^  jf    ^jjg   ^^g^  ^^   executors  of 

his  lessee  for  years  of  a  term,  they  have  their  election  to  have 

an  action  on  the  case  or  trespass.     And  it  is  laid  down  as  a 

rule,  when  there  are  two  writs  in  the  register  for  one  and  the 

same  case,  it  is  in  the  party's  election  to  take  either. 

4  Bos.  k  P.         But  the  pit.  has  not  an  election  to  bring  debt  against  an  ad- 

or' ^*—     ministrator,  on  a  simple  contract  made  by  his  intestate,  but 

Sty!^i99.~     ™"st  bring  assumpsit-^^vfdis  originally  on  account  of  the  wager 

Cro.  £1.  667,  of  law  bc.      And  the  court  said  so  is  the  law,  though  the 

^.—6  Co.    distmction  between  debt  and  assumpsit j  as  applicable  to  the 

case  of  executors,  is  not  founded  in  good  sense. 

1  Com.  So  a  man  may  sometimes  have  case  or  trespass  at  his  elec^ 

Jco^ir—    ^^^^ '  ^^  ^^  *°y  ^°®  ^^^  ^"^  ^^  ^'^  possession  wood  cut  down 

2  Rbi.  656.     by  him ;  or  distrains  for  toll  when  it  was  not  due ;   or  goods 

not  distrainable ;  or  rescues  a  deft,  taken  at  the  pit's,  suit  up- 
on a  capias.     See  Election,  be.  Wheatly  t;.  Stone,  Hob.  180. 
Cro.  J.  60.—      Pit,  may  have  trover  or  trespass  ;  as  where  the  deft's.  bailiff 
149, 150        seized  the  pit's,  oxen  for  a  heriot  where  nothing  was  due,  and 
Tiffyo  V.'       the  deft,  agreed  and  converted  them.     AH  the  judges  agreed 
Wingfieid.—  that  the  pit.  might  have  brought  trespass  against  the  deft. ;  and 
325,SI  atcp  r.  three  judges  held  he  had  his  election  to  bring  trover  or  tres- 
Baker  &ai.—  pass  ;  but  two  judges  held  the  contrary  ;  for,  said  they,  by  the 
2  Wiis.3«2.    taking,  the  property  was  out  of  the  pit.,  so  he  could  not  main- 
tain trover;    but  the  three  judges  held  a  man  may  waive  or 
lessen  a  tort,  if  he  pleases,  but  cannot  increase  it. 
.1  Com.  D.  So  a  man  in  some  cases  may  have  an  action  upon  a  statute, 

cuon  M.  8.  ^j,  at  common  law  ;  as  where  it  lies  at  common  law,  and  then 
a  statute  is  enacted  giving  a  cumulative  action  on  the  statute, 
3^*Dat^*^'    the  party  may  elect  to  sue  either. 

V.  Pool.—         Debt  for  an  annuity,  or  a  distress ;  several  eases,  ch.  140.  His 
15o»*tP.     election,  who  is  to  da  the  first  act,  ch.  164  a.  9,  several  ceaes. 

28^,297.  ' 
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A  makes  a  pnmiise  to  B  for  the  benefit  of  bis  son  or  daugh-  Ch.  5. 
ter ;  B  may  elect  to  sue  the  promise  bimself,  or  to  leave  it  and  Art.  U 
let  his  son  or  daughter  sue  C  upon  it*  V^^v^^ 

{^9.  So  if  A  covenant  to  do  a  thing  under  a  penalty,  the 
covenantee  has  his  election  to  have  eoffenant  or  dwt. 

^  10.  So  where  a  roan  is  accountable  for  money  or  goods,  i  Salk  9, 
be  may  have  an  acticm  on  the  case  or  account,  at  his  election ;  vvludii.* 
as  where  the  deft,  received  goods  of  the  pit.  to  carry  beyond 
sea  and  dispose  of  them  for  the  pit. 

§  11.  So  if  goods  be  taken  firom  one  by  wrong,  he  may  i  Com.  D. 
have  detmue,  replevin,  or  trespass ;   or  he  may  have  irupois  ]^'^^' 
or  trover :  for  being  taken  by  force,  he  may  have  trespass  ti 
el  armis ;  or  he  may  waive  the  force,  and  have  detinue  to  re** 
cover  the  goods  themselves ;   or  he  may  dispense  demanding 
the  goods  themselves,  and  bring  trover  to  recover  the  value  of  . 
them  in  damages*     He  may  bring  replevin  to  have  it  decided 
if  he  shall  hold  the  goods,  and  have  damages  for  the  taking,  or 
return  them  to  the  deft,  and  pay  damages  for  the  damage 
done: — where  the  obligee  in  a  bond  has  an  election,  ch.  144 
a.  13,  17. 

^  12.   Where  the  pli.  may  $ue  on  either  of  two  events  ;    as  l  Ld.  fLkjm, 
where  the  deft,  made  a  contract  to  do  an  act  on  the  jiret  of  ^^^^^^ 
two  eventf,  the  pit.  may  enforce  a  performance,  though  he  *'    "*'^' 
does  not  call  for  it  until  botii  have  happened. 

§  13.  Action  on  a  conditional  promiee.   A  certificated  bank-  2  H.  B1. 116, 
rupt  promised  to  paj  a  prior  debt,  idlen  he  is  able  ;  the  prom-  s^J^Jj!^^* 
isee  cannot  elect  to  sue  this  as  an  absolute  promise,  but  must 
sue  it  as  a  conditional  one,  and  prove  the  dgi*9.' ability  to  pay. 
Contra,  Ld.  Loughborou^. 

§  14.  Where  A  makes  a  promise  to  B  for  the  benefit  of  a  i  Johns,  R. 
third  person,  there  is  an  election  :  B  may  sue  it,  or  such  third  ^'l^\ 
person  may  sue  it.     A  subjects  himself  to  the  action  of  either,  horn  r.  Van- 
This  however  is  not  true  m  all  cases.     1   Cranch  429,  is  a  derhayden. 
qusre.    But  see  2  Lev.  210;  3. Bos.  &  P.  149. 

§  15.  Where  the  jdt.  pays  money  to  my  servant  and  he  mis-  Stra.480,Ca. 
appUes  it,  the  pU.  has  his  election  to  sue  him  or  me  ;  but  it  ^J^'  ^^^' 
is  otherwise  if  the  servant  has  paid  the  monies  over  to  me,  the 
pk.  may  be  entided  to,  or  for  which  he  is  entitled  to  a  credit 
not  given  him. 

^16.  Trover  for  a  bill  of  exchange.  Held,  that  bankrupt-  ^  ^-^  E. 
cy  is  no  bar  to  trover,  though  the  conversion  be  before  the  J^rV  ^o^on" 
bankruptcy.  Held,  where  the  pit.  has  his  eledion  to  bring  tro- 
ver  or  aetumpnt  for  money  had  and  received,  he  may  have  tro^ 
ver  as  above,  though  the  bankruptcy  is  a  bar  to  such  assumpsit ; 
ph.  may  elect  to  waive  the  tort  or  not.  The  deft,  dbhonorably 
sold  the  pit's,  bill  at  a  discount,  so  received  less  than  the 
amount,  and  this  was  all  the  pit.  could  have  recovered,  had  he 
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Ch.  6.      elected  assumj^  be. ;  and  thodgh  he  might  elect  to  sae  for 
Jin.  1.     less  tfian  fab  just  demand,  the  law  will  not  compel  him  to  do  it« 


CHAPTER  VI. 


THE  PLT.  MUST  WAIT  TILL  THE  CAUSE  OK  ACTION  IS  ACCRU- 
ED, OR  ACTIO  HON  ACCREVIT,  C0N8II>£RED. 

In  Massacha-  Akt.  1.  ^  1.  THE  principle  of  law  is  well  setded,  diat  no 
!^j^®^'  action  can  be  commenced  till  die  right  of  action  has  arisen, 
18  the  com-  and  the  ph.  is  become  entided  to  come  into  posseasioB  of  the 
meDcement  thing  fae  demands.  In  the  English  practice  it  is  said  the  pit. 
Cb.  ^fa. 7°'  ^^7  sue  out  a  laiUaif  before  the  cause  of  action  accrued,  but 
8o  in  New  '  cannot  declare  till  after,  and  there  die  reason  giyon  is,  that  the 
JohDrRf  14  original  process  was  only  to  bring  the  deft,  into  the  raaidiaPs 
—8  Mod.  custody,  which  might  well  be  before  the  cause  of  action. 
^»  Pe«Y  *•  §2.  If  the  ph.  sue  before  the  cause  of  action  is  accrued,  it 
Phil/Evid.  ^^7  ^  pleaded  in  abatement,  and  if  it  appear  on  the  record, 
80.  it  may  be  moved  in  arrest  of  judgment,  or  be  a  ground  of  er- 

Vaie!-^'  ^3.  If  a  Statute  require  the  pit.  'to  do  an  act,  as  to  demand 

I  Com.  D.      money  of  the  deft,  one  month  before  he  sues,  and  he  does  not, 

^  the  deft,  may  plead  the  general  issue,  and  defeat  the  action  on 

evidence. 
]^her  v^^'         §  4.  An  action  for  a  malicious  prosecution  cannot  be  manh> 
Brittow.^     tained  till  that  b  terminated ;    and  this  matter  must  be  stated 
10  Johna.  R.  in  the  declaration.     If  the  declaration  be  of  the  preceding 

term,  as  August  term,  and  the  cause  of  action  hid  after,  as 

September,  it  is  bad  on  general  demurrer. 
Doac  ^  ^'  ^"^  ^^  ^  ^^^  ^^  exchange  be  ^  not  accepted,  an  action 

66,  Miiford  ^lU  lie  against  the  drawer  before  the  time  it  is  made  payable, 
V.  Mayor.—    for  the  time  of  acceptance  is  to  accommodate  the  acceptor, 

144,^160,^'  ^^  ^^  ^  ^^^  ^®  ^°^^°^  ^  ^^^  >^  ^  ^^  drawer.  3  Johns.  R. 
Weidon'&al.  202. 

— ^e  Ch^  *'•  ^  6.  So  where  die  deft's.  wife,  while  »aU,  gave  a  bond  to 
20,  a.^0 ;  ch.  ^e  plt*»  conditiooe^  not  to  marry  any  other  person  but  .the 
3,  a.  11.—  ph.,  and  in  case  she  did  so,  or  refused  to  marry  him  m  one 
28Sl!'949!II  *"onth  after  her  fadier's  deaUi,  then  to  pay  die  ph.  £200 ;  liv- 
1  Wilton  69,  ing  her  father,  she  married  Day  the  deft. ;  the  court  held 
^}\P^7  her  bond  was  forfeited,  and  ttioMe,  though  her  fitther  was  liv- 
and  wife.       j^^     But  Lee  C.  J.  doubted. 

1  Sid.  807.  ^  7.  A  bond  cannot  be  sued  before  the  breach,  and  if  it  be- 
come doe  after  die  suit  is  commenced,  and  before  the  plea, 
yet  die  aetioQ  is  lao  soon ;  for  no  actioii  lies  upon  a  contract 
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tiU  ifaere  is  t  breach  of  it,  aod  it  is  absurd  to  Imng  tn  action,    Ctt.  6. 
tint  most,  in  its  nature,  suppose  a  breach  before  one  exists.        Art.  2. 

^  8.  But  if  <Hie  demise  land,  and  be  not  seised,  an  action  i.^v>J 
lies  agaiiist  him  before  eviction ;  this  was  an  action  of  cove-  Hob.i2,Hol- 
nant  grounded  on  the  word  demise  in  a  leasie,  which  amounted  der«.  Taylor. 
to  a  coventtnt,  the  deft,  was  seised  of  the  l^nd,  whereas  in 
fact  he  was  not  seised,  but  a  stranger  was.    And  the  Court 
held  the  **  breach  of  the  covenant  was  in  that  the  deft.,  the 
lessor,  had  taken  upon  him  to  demise  that  which  he  could  not, 
and  that  the  word  demite  imports  a  power  of  letting,  as  the 
word  dedi  does  a  power  of  giving. 

^  9.  If  A  promise  B  to  pay  him  SOi.  rent  a  year,  he  cannot  ^u  «! 
sue  for  45«.  for  a  year  and  a  half,  for  it  is  payable  annually. 
And  if  eniirt  damages  be  given,  it  is  void  for  the  whole,  for 
as  to  the  last  half  year  the  right  of  action  has  not  accrued.  An 
enHre  verdict  bad  in  part  is  bad  for  the  whole. 

§10.  Nor  regularly  can  the  surety  sue  his  principal,  till  the 
debt  is  paid  by  the  surety,  or  till  there  is  judgment  against  the 
surety.     See  Post,  Cb.  9  and  169. 

^11.  Nor  can  the  assured  maintain  an  action,  on  a  policy 
of  insurance,  engaging  to  pay  three  months  after  proof  of  a 
loss,  till  the  three  months  have  expired. 

^  12.  Nor  can  an  assignee  sue  and  recover  on  a  covenant 
for  a  breach  before  the  assignment ;  for  he  has  no  cause  of 
action  till  a  breach  is  made  after  the  assignment. 

§  13.  If  the  deft,  allege  a  matter,  which  shews  the  action  Cro.El.ll0. 
brought  before  the  cause  of  action  accrued,  which  is  not  relied 
upon,  but  the  ph.  pleads  over,  and  issue  is  joined  on  a  collat- 
eral point,  it  will  not  be  error.  As  where  it  only  appeared 
by  the  deft*s.  allegation,  that  Agnes  had  been  dead  two  years, 
in  two  years  after  whose  death  the  debt  was  to  be  paid«  and 
this  he  did  not  rely  upon,  but  plead  over  to  issue. 

^  14.  In  May  1803,  the  deft,  agreed  to  remove  his  goods  3  Johns.  R: 
irom  a  store,  but  neglected  it;  whence  in  1806  the  ph.  was-  JfJcaJwr 
obliged  to  pay  damages  to  A,  to  whom  he  bad  sold  the  store.  Gardner. 
Held,  the  cause  of  action  accrued  when  the  deft,  so  neglected 
in  1803,  and  not  when  the  pit.  was  obliged  to  pay  charges  in 
1806,  and  after  1808  was  a  demand  that  could  be  set-off.        li®  b*^^ 

§  15.  The  deft,  promised  the  ph.  to  pay  him  in  certain  Beraud.  * 
specific  articles.     Held,  this  was  a  conditional  promise,  and 
tie  ph.  could  not  support  his  action  without  shewing,  he  oflfer-  16  Afait.^ 
ed  to  receive  the  said  articles.     But  if  A  lend  money  to  B,  '^^t^^- 
and  B^ives  a  forged  security,  A  may  sue  immediately  for 
money  had  and  received. 

Art.  2.  T^e  principle  of  tunsivorship  in  attions  ^c.  $  1.  If  2  Esp.  9i. 
there  be  two  or  more  pits,  or  defts.,  and  one  or  more  of  them  die^ 
if  the  cause  of  such  action  shall  survive  to  the  surviving  pits,  or 
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Ch.  6.      pit.,  or  against  the  surviving  clefts,  or  deft.,  the  writ  or  acdon 
Art.  2.      shall  not  be  thereby  abated,  but  such  death  being  suggested  on 
K^^Y^J   the  record,  the  action  shall  proceed  at  the  suit  of  the  surviving 
pits,  or  pit.,  or  against  the  surviving  defts.  or  deft.     Survivor* 
ship,  as  it  respects  the  rights  of  property  or  the  rights  of 
actions  or  remedies,  is  altogether  a  matter  of  contract.    The 
estate  survives,  or  goes  to  the   survivor,   only  among  joint 
tenants.     And  a  joint  estate  only  arises  by  the  act  of  the 
parties.    But  co  encourage  commerce  and  husbandry,  a  stock 
on  a  farm,  or  a  stock  used  in  a  joint  undertaking  in  trade^ 
Co.  Lit  181,  though  occupied  jointly,  is  an  interest  in  common,  and  the 
9«ak  206       share  of  one  dying,  goes  to  his  representatives  and  not,  to  the 
survivor*    3\xt  joint  interests  in  chattels,  goods  or  debts,  cove- 
nants and  contracts  go  to  the  survivor.     When  a  joint  estate 
survives,  the  survivor  does  not  claim  from  his  deceased  com- 
panion, but  under  the  original  grant  or  devise,  which  created 
^  joint  interest. 

^  2.  The  remedy  on  joint  contracts  survives  even  among 
merchants  ;  for  if  a  note  be  given  to  two  partners  in  trade,  and 
one  dies,  the  other,  as  survivor,  alone  must  sue  for  and  re- 
cover the  debt ;  but  it  is  only  the*  remedy  that  survives,  not 
the  interest. 
Ma»8.  S.  J.         ^  3.  Three  -men  gave  a  joint  note,  one  died,  and  it  was  ad* 
Nov^isoo,^^  J^^SI^^  ^at  the  action  lay  only  against  the  survivors^  and  not 
Foster  v.  *     against  the  administrator  of  the  one  deceased.     The  facts  were 
8  Ba^A^r"^  *^^®^  '°  ^®  declaration  and  demurrer  thereto.  And  the  survi- 
697^2  Ver-   ^>0f'9  OT  survivor  only  are  liable  in  equity^  as  well  as  in  law.   A 
non  w.—      personal  action  once  suspended  by  the  voluntary  act  of  him 
lis^^Thomw  en^^ed  to  it  is  gone  forever.    5  Johns.  R.  68.-2  Johns.  R. 
v.llioinpsoo.  471, 477.    See  Ch.  29,  a.  4,  3,  5,  and  5,  2,  where  this  mat- 
M^iS^— ^^    ter  is  explained. 

Mass.  Act  of  §  ^'  ^y  this  act  the  goods  and  estate  of  each  deceased 
Feb.  26,  debtor  on  every  joint  contract,  after  made  or  implied,  are  lia- 
v^'admr  ^'®  ^^^  ^^^  payment  of  his  debts  thereon,  the  same  as  on  a 
V.  MiltoD.-^  joint  and  several  one,  hereby  the  creditor  may  sue  the  admin- 
4Hen.&cM.   istrator  of  the  one  deceased  or  the  survivor.     So  was,  and 

'  now,  by  statute,  so  is  the  law  in  Virginia. 

2  Johns.  R.  ^  5.  K  a  partnership  be  liable,  as  for  duties  on  the  goods 
213,221,  imported,  and  the  government  he.  take  a  bond  for  them  from 
riT&d^^  one  of  the  partners,  he  only  is  liable  to  an  action.  .The  gov- 
AVeprinci-  emment  had  its  election  to  hold  them  all  liable,  as  the  im- 
ple4Jobns.  porters  of  their  common  property,  to  take  security  for  the 
sfuS^r"*^*  duties  from  all  of  them ;  but  when  the  govermnent  made  its 
Champliii.  election,  and  took  security  for  them  6y  deed  fitun  one  of  them, 
this  became  the  only  security  the,  government  was  entitled  to, 
and  by  its  own  act,  and  of  course  the  others  ceased  to  be 
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ehargeaUe.     One  of  five  partners  gave  the  bond,  and  held    Ch.  7. 
abo  his  surety  had  a  remedy  only  against  him.  Art.  1. 

^  6.  At9ump8ii  lies  by  a  surviving  partner  against  the  ad-  \,^^y^J 
ministrator  of  the  deceased  one,  for  property  he  withdrew  from  i6  Max.  R. 
the  joint  stock,  he  dying  insolvent,  and  the  partnership  con-  116,126, 
cems  being  unsettled  i  action  being  on  a  promise  to  account  ^^ey 
implied.  admr.ofHar- 

^  7.  The  sumg  out  the  writ  is  the  commencement  of  the  J*  cainM  69 
action,  to  which  the  cause  of  action  must  be  prior.   The  cause  _2  Johns.  R. 
pf  action  must  be  complete,  when  the  pit.  sues  out  his  writ.  942.— See 

Cb.  20,a.7|8v 


CHAPTER  VU 


ACTIO  PERSONALIS  MORITUR  CUM  PERSONA :  ACTIONS  ON  CON- 
TRACTS SURVIVE,  ON  TORTS  DIE  ^VITH  THE  PARTIES  &c. 

Art.  1.    ^1.  Wherever  the  testator  could  be  sued  on  a  sBac.  Abr. 
toniraciy  his  executor  may  be.     Cro.  Jam.  406.  444, 446.— 

%  2.  Trover  does  not  lie  against  an  executor  for  a  conver-  ^  Ld'llaym" 
sion  by  the  testator.     Plea,  the  testator  was  not  guilty :  judg-  971.— i  Ld. 
raent  arrested.     In  this  case  Lord  Mansfield  and  the  court  R*y«a-  40^ 
laid  down  this  rule.     J.  Where  the  cause  of  action  is  money  Ha^ly«.' 
due,  or  a  contract  to  be  performed,  gain  or  acquisition  of  the  Trott,  admr. 
testator,  by  work  and  labour,  or  property  of  another,  or  a  pro-  !^||j,^** 
raise  to  the  testator,  expressed  or  implied,  the  action  sur-  p^m.    ' 
vivesj  but  where  the  cause  of  action  is  a  tori^  or  arises  eo?  830.— Stra.^ 
delicto^  supposed  to  be  by  force^  against  the  peace,  there  the  JJ^of  ex^JJ^ 
action  dies,  as  battery,  false  imprisonment,  trespass,  words,  461.— Off:  Ei! 
nusances,  obstructing  lights,  diverting  a  water-course,  escape  *^7. 
against  the  sheriff,  fcc.    These  as  to  the  cause  of  action,  or  enticing  an 
any  injur}'  to  the  persouN  of  the  deceased  or  his  freehold.         apprentice 

§  3.    2.  As  to  those  which  survive  or  die  in  respect  to  the  ™y*>«waiv- 
form  of  the  action.     No  action  in  which  the  declaradon  must  2Maale& 
be  in  form,  quasi  vi  et  armis,  et  contra  pacenij  or  where  the  plea  S«I-  R-  ^^h 
must  be,  diat  the  testator  was  not  guilty,  can  lie  against  the  ^t^wT 
executor.    The  action  is  ex  delicto,  and  all  private  crimmal  ^.^^  Bailey 
injuries  or  wrongs,  as  well  as  all  public  crimes,  are  buried  «.  Biitles  & 
with  the  offender.     An  action  on  the  custom  against  a  carrier  jl*  ""^T^ 
is  for  a  tort ;  the  plea  is,  not  guilty,  and  so  lies  not  against  the  Toller  461.— 
executor;  but  assumpsit,  which  is  another  action  for  the  same  See  several 
cause,  will  fie.     So  if  a  man  take  a  horse  from  another,  and  ^^^'^^  |^ 
bring  him  back  again,  trespass  will  not  lie  against  his  executor,  396,405,  and 
thou^  it  would  against  him ;  but  an  action  for  the  use  and  hire  prineipie  ei- 
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Cb.  7.     of  the  horse  ^jU  lie  against  the  eaoeai^'    The  pit*  alleged  he 

4r^.  1.     was  possessed  of  a  caWj  which  he  ddwered  to  the  testator  to 

V^V^  k^^P  ^^^  ^^  pl^'S'  ^^^^9  which  the  testator  loM,  and  converted 

the  money  to  hit  oion  use,  and  neither  he  nor  the  executor 

had  paid.     Held,  the  executor  was  liable ;  but  obliged  on  this 

state  of  facts  to  (dead,  the  teitator  was  not  guUijf.    The  jury 

found  him  guilty.     Judgment  arrested,  for  it  is  a  tort. 

2  T.  R.  649,       ^  4.  In  this  case  Lord  Kenyon  said,  if  one  cut  my  trees 

AttereoDv.     ^nd  die,  I  cannot  have  trespass  against  his  executtor^  for  the 

Toiulr  4fii.-.  ^^  di^B  ^^^  ^^^  f  ^^^  I  ™^7  ^^  f^  ^^,  ^^^^^  ^^  ^^  trees, 

Cowp.  876.—  and  recover  it  out  of  his  assets,  so  waive  the  tort. 

Im  *Ba^afd      ^  ^'  ^^  ^^<^^^  ^®  action  dies  with  the  deft«,  and  his  execu- 

V.  Harrinff-     ^or  is  not  compellable  to  come  and  defend.     So  battery, 

ton.— aivfass.  Noy's  Maxims  14. 

^Haic.^See      ^  ^*  ^"^  ^®  executor  of  the  pit.  in  replemi,  who  dies 

Ch.  171,  a.     pending  the  suit,  shall  be  admitted  to  prosecute ;  or  may  be 

Fentoi^scase!  ^  '^*  '^^  '^^  '°  ^^  respect  has  been  much  altered  since 
—1  Sauod.  Coke's  time.  Then  it  had  been  long  doubted  if  atmmpsit 
Whe^i^'o  being  called  trapass  on  the  cate^  lie  against  executors,  but  in 
Lanc—Noy's  Fentor^s  case  it  was  resolved  on  much  consideration,  that  on 
MaxinsH.—  the  assumpsit  of  the  testator  an  action  lay  against  hb  executor. 
twiCo.^L?*  ^*  Because  the  testator  could  not  wage  his  law*  2.  Because 
63, 64.  the  debt  remained  due.     3.  More  just  it  should  be  paid,  than 

that  his  executor  should  convert  his  goods  to  his  own  use  Sec. 
It  was  further  resolved,  that  the  pit.  need  not  aver  assets  in 
the  deft's.  hands.   Waste  dies  with  either  party ;  dies  with  the 
wife  if  her  husband  commit  it.     Secus  of  a  term, 
ftamil^cll''      V8-  The  executor  of  J.  S.  sued  the  sheriff,  for  that  the 
rey._3  salk.  testator  sued  out  a  sdre  facias  against  A,  whereon  the  sheriff 
I40,theiiajiia  levied  the  whole  debt,  and  returned  he  had  levied  so  much, 
pott, Talfte     ^^7  P^^ '  ^^  motion  in  arrest  of  judgment  it  was  said,  this 
Rettini.         was  a  personal  tort.    The  court  resolved  there  was  a  differ- 
ence between  mesne  process  and  the  case  of  an  execution  ;  for 
by  levymg  the  goods  a  right  was  vested  m  the  testator ;  but 
on  mesne  process  it  is  a  tort  that  dies  with  the  testator. 
Salk.  262,  §  0*  If  tenant  in  dower  have  judgment  to  have  the  value 

n^J^^'  of  the  damages,  costs,  and  mesne  profits  and  waste,  and  die 
^orold!-^  before  the  damages  be  ascertained  by  writ  of  inquiry,  her 
1  Ld.Raym.  administrator  camiot  have  a  scire  facias  ;  for  if  the  damages 
^^'  had  been  ascertained,  they  had  vested  in  her  as  a  debt,  and 

her  administrator  should  have  them.  But  she  dying  beibre 
final  judgment,  and  when  the  damages  were  dqe  to  her  only 
by  tpay  ya  saiirfactionfor  an  injury ^  which  b  m  nature  of  a 
tre^assj  and  the  writ  of  inquiry  bemg  in  the  natuife  of  a  per- 
sonal ^on  for  them^  it  died  with  her. 
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"^  10.  In  tkis  case  an  adminisiraior  broi^t  trover  on  tbe    Cb.  7. 
testaior^s  possessionf  and  judgment  for  the  ph.,  and  there  was    Art.  1* 
no  objection  that  tbe  action  died  with  the  btestate.     So  tres*  K^^y^J 
pass  tor  burning  the  intestate's  mills.     1  Day's  Ca.  in  E.  180# 

^  11.  A  obtained  judgment  against  B  as  executor ,  A  died,  ^^f^;^^ 
and  his  executor  brought  debt  on  this  judgment  against  B,  Mareh^  ^ 
suggesting  a  devastavit  in  A's  life  time,  and  had  judgment  by  Salk.  314, 
nil  dicit  in  6  B.    Now  error  being  brought,  it  was  objected  the  ^Sdrews*' 
pit.  was  not  privy  to  the  judgment,  and  should  have  first 
brought  scire  facias  ;  but  the  court  held  the  action  lay  for  AU 
executor^  the  wrong  being  done  to  A,  though  not  against  an 
executor  of  a  wrong-doer  \  and  that  the  executor  may  as 
well  maintain  this  action,  as  debt  for  an  escape  where  the 
testator  mi^t ;   that  the  tort  was  to  the  property  of  the  tes* 
tator — and  the  next  case. 

^  12.  By  4  Ed.  3,  and  31  Ed.  3,  an  executor  or  adminis*  Cro.  El.  STt^ 
trator  may  have  trespass  or  trover^  for  tbe  goods  of  the  de-  S"!}*" j  ^ 
ceased  taken  in  hb  life  time ;   so  for  trespass ;   so  for  trespass  \  com.  b. 
with  cattle  in  his  close  ;  so  trespass  to  his  grass.     At  common  833.-1  Vent. 
law  these  actions  died  with  the  party  ;    and  so  is  the  case  still  j^^^^i^®* 
of  aU  actions  for  injuries  to  the  person  of  the  deceased,  as  i  Day'scaies 
assaults  or  batteries  &c.     And  these  actions  were  given  for  ^'T^^ 
the  recovery  of  the  value  of  the  goods.  ^*    ' 

^13.  On  a  view  of  all  the  cases  on  this  head  the  distinc*  SaTflle40, 
tion  seems  to  be  this  :    if  unascertained  damages  belong  to  0?|ford^  * 
one  for  an  injury,  they  die  with  him,  or  with  the  other  party  j  cro.  Car. 
but  otherwise  if  ascertained  by  judgment,  and  a  right  has  ac-  639. 
crued  to  them  as  to  property,  or  if  damages  be  due  on  any 
contract,  or  assumpsit  expressed  or  implied,  the  right  to  them 
survives. 

{)  14.  Case*  against  a  sheriff,  for  his  deputy* s  default  in  not  7  Mass.  R 
returning  an  execution,  survives  to  the  judgment    creditor's  ^^i^^f *^°*  ** 
administrator. 

§  15.  Under  the  4  Ed.  3,  c.  7,  the  executor  of  the  testa-  Toller's  L.of 
tor  may  have  an  action  for  any  injury  to  his  personal  estate,  ]^j*  vSti\ 
mcluding  his  leasehold  premises,  or  for  cutting  growing  com  187.— Latish 
on  his  freehold  lands,  and  carrying  it  away  at  the  same  time,  l^'^^' 
but  not  trees,  grass,  tec.     And  at  common  law  the  executor  i  scho.& 
has  replevin  for  goods  distrained  in  the  testator's  life  time  ;  or  Lefroj's  R. 
detinue  for  a  specific  chattel ;  or  ejectment  for  a  term  for  |haw  -^eBi 
years ;    for  in  these  cases  the  thing  itself  is  the  objeet  of  the  d.  Adm>.  B. 
action,  and  the  property  continues  in  the  pit.     But  on  4  Ed.  ??7"£^' 
the  execute  or  administratiNr  in  fact  sues  for  tbe  property  on-       ' 
ly,  and  not  for  any  injury  to  the  person  of  the  deceased,  nor 
where  he  must  declare  vi  et  armis  or  contra  pacem.   And  if  he 
have  his  debtor  in  execution,  and  the  officer  let  him  escape, 
and  after  the  creditor  dies,  his  executor  h^s  escape,  as  the  suit 


162 

Ch-7. 

Art.  !• 

Toller  460, 

D.  AdmY.  B. 
14,  i5. 


13  Mass.  B. 
464,455, 
Crevatb  v. 
Plympton, 
AdmV.  of 
Goodenow. 


2  Inst.  382. 


Mass.  Statute 
•f  1806,  c.  09. 
March  13, 
1806. 


1  Co.  L.  302. 
— 1  Cruise 
357. 
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reallj  is  for  property  only*  Dyer  522  ;  Ld.  Raym.  973t  So 
as  to  a  false  return,  4  Mod.  404 ;  3  Bac.  Abr.  98  ;  so  error 
to  reverse  the  testator's  attainder,  Latch  167  ;  so  an  action  of 
deceit  and  audita  querela^  id.  and  Off.  Ex.  71.  If  the  de- 
ceased imprison  one,  or  divert  a  water-course,  or  slander  one, 
or  incur  a  penalty  on  a  penal  statute,  or  commit  a  nusance,  and 
die ;  the  action  therefor  dies  with  him,  and  no  action  lies  against 
his  executor  or  administrator.  3  Bl.  Com.  302.  If  A  con- 
vert B*s  goods,  and  die,  B  cannot  have  trover  against  A's  ex- 
ecutor. But  if  A  sold  them  for  money,  B  has  assumpsit 
against  A's  executor  for  money  had  and  received,  (waiving 
the  tort.)     True  distinction  in  Cowper  376,  377. 

^16.  The  pit.  originally  commenced  this  action  on  the  case 
against  the  said  Goodenow,  late  a  deputy  sheriff  be.,  for  a 
non-feasance,  in  neglecting  to  levy  an  execution  for  the  pit.  on 
the  body  of  his  debtor.  The  mtestate  pleaded  not  guilty  and 
died  before  trial.  The  next  term  his  administrator  moved  the 
action  be  dismissed,  on  the  ground  it  did  not  survive  against 
him.  The  court  supported  not  the  action,  and  the  true  distinc- 
tion seems  to  have  been  taken,  namely :  when  one  by  a  tor- 
tious act  acquires  another's  property,  an  action  lies  agamst  the 
wrong-doer's  executor  or  administrator ;  but  if  by  such  act  the 
wrong-doer  had  no  gain,  the  action  dies  with  him.  See  Harobly 
V.  Trott,  administrator,  s.  2  above,  in  which  action  it  was  decided 
that  actions  ex  deliotOj  as  trover,  assault  and  battery,  defama- 
tion, imprisonment,  nusance,  trespass,  and  escape  against  the 
sheriffs  die  with  the  party.  But  when  the  wrong-doer,  by  his 
tortious  act,  acquires  another's  property,  as  by  cutting  bis  trees 
and  converting  them  to  his  own  use,  or  so  converting  his  goods, 
an  action  of  trespass  or  trover  will  not  lie,  but  the  law  gives 
some  action  suited  to  the  case,  to  recover  the  property  torti- 
ously  obtained,  or  the  value  of  it.  Assumpsit  is  often  this 
action. 

^17.  This  statute  has  altered  the  common  law,  as  to  actions 
against  the  executors  and  administrators  of  the  sheriff j  making 
them  liable  to  suits  for  the  mal-feasance  or  non-feasance  of 
the  sheriff  or  his  deputy ;  but  does  not  make  so  liable  the  ex- 
ecutors or  administrators  of  the  deputy  sheriff. 

^18.  If  the  lessee  for  years  be  guilty  of  permissive  or  oth- 
er waste,  and  dies,  the  cause  of  action  dies  with  him,  and  no 
action  lies  against  his  executors  or  administrators,  but  for  waste 
while  they  are  in  possession. 

§  19.  Actions  transitory.  An  action  against  a  sheriff  for  an 
escape  is  so ;  but  the  deft,  has  the  common  privilege  of  chang- 
ing tlie  venue  on  the  usual  affidavit ;  so  an  action  qui  tarn  maybe 
brought  in  the  counQr  where  the  plt«  lives,  though  the  offence 


1  Caines  R. 
Bogert  V. 
Hildretb.— 
Kirby^s  R. 
401.— Oilbert 
V,  Marcy. — 

2  Johns.  Ca.  385, 838,  Barnes  v,  Kenyon,  Glen  v.  Hodges, 
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was  committed  in  another  county..    Se^  Marshkll  t\  Hosmer,    Ch.  7. 
ch.  75,  a.  89  s.  7 ;  ch.  175,  a«  6,  s.  13,  and  odier  cases  there ;  ^ArU  1. 
Leonow  v.  Ellis,  ch.  105,  a.  1,  s.  35  ;  French  v.  Judkins,  ch.  V^^Y^^^ 
75,  a.  8,  s.  16.     Action  for  use  and  occupation  is  transitory^ 
being  founded  on  privity  of  contract,  and  not  on  privi^  of  es- 
tate ;  debt  oa  judgment,  local ;    all  actions  for  injuries  to  per- 
sonal property  and  to  personal  rights  are  transitory  \  9  Johns. 
R.  67,  70,  sundry  cases  actions  local  and  transitory,  ch.  175, 
a.  6 ;  see  the  words  local  and  transitory^  and  venuty  in  the  in-, 
dex.    Trespass  in  taking  a  slave  in  Vermont  from  his  master, 
tried  in  New  York,  9  Johns.  67,  pit.  a  citizen  of  New  York. 

(j20.  How  if  I  fraudulently  bar  one  of  his  action,  be  has  4  Day's  Ca. 
one  against  me,     A  by  mutual  covenants  became  indebted  to  \^J^xt'^ 
B  and  C  jointly  in  a  certain  sum  ;   B  assigned  his  interest  to  1  Dicken's 
D,  after  which  A  intending  to  defraud  C,  and  knowing  B  was  ^'^^^*  ®^ 
wholly  insolvent,  obtained  his  release  of  the  covenant,  and  1  Veiey664. 
then  pleaded  it  in  bar  of  an  action  on  the  covenant  and  de- 
feated it.     Held,  this   was  injury  to  C,  for  which  he  was  en- 
titled at  law  to  recover  against  A,  though  no  judgment  on  the 
release  pleaded  in  bar. 

^21.  An  attorney* s  liability  for  negligence  Sec.     If  by  it  3  Day's  caaes 
his  client's  debt  be  not  recovered  by  the  attorney,  he  may  of  39^  Hunt- 
course  be  liable,  yet  not  for  the  loss  of  the  evidence  of  it  of  r^duk' 
course,  and  if  sued  may  show  his  client  has  recovered  his  debt 
by  another  remedy,  or  that  he  has  another  remedy. 

^22.  Per  quod  servitium  amisit ;  the  principles  on  which  this  9Jobns.lt 
action  is  grounded.  So  long  as  a  father  remains  liable  to  ^p,?^'J*'" 
maintain  his  daughter  under  age,  he  has  a  right  to  reclaim  her 
services,  and  the  relation  of  master  and  servant  will  be  pre- 
sumed from  this  right :  as  where  a  daughter  19  years  old,  with 
her  father's  consent,  lived  with  her  uncle,  and  worked  for  him 
when  she  pleased,  and  he  agreed  to  pay  her  for  her  work,  but 
no  agreement  for  continuing  in  his  house  any  time ;  when  thero 
she  was  seduced  and  got  with  child,  and  soon  after  returned  to 
her  father's,  who  maintained  her  and  paid  the  expense  of  her  ly- 
ing in ;  she  had  no  intention  to  return  to  him  had  not  this  mis- 
fortune happened.  Held,  he  had  a  rigfit  to  recover  in  this  ac- 
tion on  the  principles  above  stated  ;  but  as  the  loss  of  service  is 
the  sole  ground  of  this  action,  the  father,  in  every  case,  must 
show  he  is  entitled  to  the  service,  and  has  lost  it  by  the  deft's. 
wrongful  conduct.  See  cases,  ch.  5,  a.  7  ;  ch.  59,  a.  6,  s.  9 ; 
ch.  85 ;  ch.  173,  a.  5.  The  daughter  was  a  witness  to  prove 
the  facts.  In  this  case  the  father  had  made  no  contract  hiring 
out  his  daughter,  he  retained  the  legal  control  he  had  over  her 
services  ;  hence  the  relation  of  master  and  servant  remained, 
and  her  volition  or  intention  not  to  return,  could  not  affect  his 
right.     5  East  45,  49,  seems  contra,  for  it  does  not  appear 
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Cb.  a.  tba  fittbirhad  loft  his  legd  comnri  over  the  senrieasof  his  mi^ 
Jtrt.  1.  aor  daughter,  and  the  case  seems  to  have  turned  oo  her 
^^y-^  loteDtiaB  not  to  return  to-  her  fiitber's  house.  10  Jolms.  R. 
lis,  117,  Nidiobon  v.  Strjrther,  a  father  cannot  have  tres* 
pass  for  ^ocmg  his  daughter,  or  getting  her  with  child,  per 
^piod  be.,  where  she  is  above  the  age  of  21  years,  unless  she 
M  actually  in  his  service^  so  as  to  constitute  the  relatioD  of  mas- 
ter and  servant.  2  Phil.  Evid.  157;  Fores  v.  Wilson, 
Peake's  N.  P.  66. 


CHAPTER  Vm. 


ACCOUNT. 

A&T.  1.  The  action  of  account  is  founded  on  contract  and 
privity  in  law^  or  by  provision  of  the  parties,  and  must  be  for 
things  ttitcertotn. 

^  1.  As  this  action  is  founded  on  contract y  on  which  cw- 
tumptit  in  most  cases  lies,  it  is  not  often  necessary  to  bring  this 
kind  of  action.  But  as  ^e  court,  of  its  own  authority,  can 
appoint  auditors  to  adjust  the  accounts  between  the  parties, 
which  in  some  cases  may  be  long  and  intricate,  and  very  per- 
plexing to  a  jury,  it  may  often  be  useful,  especially  where  there 
is  no  court  of  chancery,  to  enforce  the  settlement  of  such  ac- 
counts in  this  'form  of  action,  and  in  which  too  the  parties  ia 
many  cases  can  be  examined  on  oath. 
1  Selwvn  N.       ^  2.  As  this  action  of  account  is  founded  on  contract^  all  who 

^'8  wueT"  "^'^^  '^  ™"^  ^^  joined  in  the  action. 

D.  I78i/  ^  3.  In  this  action  there  must  be  privity  between  the  par- 

^"np-  M.  P.     ties ;  and  the  deft,  must  not  be  a  person,  who  has  any  claim  in 
OwenasZ-    ^®  ^"8  to  ^^  accounted  for. 

Lev.  24.—         ^  4.  At  common  law  this  action  lay  against  one  as  guardi^ 
1  Se?  ^  P  ^^  *^  socage^  baUiffj  or  receiver ^  or  by  one  in  favor  of  trade 
1.— I  aialk  9.  A^  commerce^  against  another,  wherein  both  were  named  mer^ 
—Co.  L.  172.  chants.  By  a  bailiff  is  understood  a  servant  who  has  charge  of 
M^r^iS^     lands,  goods,  and  chattels,  to  make  the  best  benefit  for  die 
Imp.  M.T.     owner,  and  to  have  his  reasonable  charges  and  expenses  de- 
c^^^'     ducted,  and  is  accountable  for  the  profits  he  reasonably  might 
i^^PloW.   h^v®  mnde  :  and  by  a  receiver  is  understood  one  who  receives 
14.-1-2  Ld.     moniesj  and  is  to  render  an  account  of  them  ;  but  he  is  allow- 
—Jslilk^  ed  only  such  charges  and  expenses  as  are  agreed  upon  by  the 
'  parties  :    and  the  ph.  must  state  by  whose  bands  the  den.  re- 
ceived the  monies,  that  he  may  know  in  season  the  nature  of 
the  charge,  and  how  to  defend  agamst  it. 
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^  S.  Equkjr  id  geaeral  does  not  decree  an  account  of  mesne    Ch.  8. 
profits  where  the  title  is  merely  legal,  or  the  pit.  is  out  of  pos-    Jlrt.  1. 
session,  except  the  pit*  be  a  minor,  or  kept  out  of  his  title  by  V^V^/ 
some  trust,  mistake,  or  firaud  on  the  deft's.  part ;  see  ch.  515^  i  Atk.  684, 
3  Atkins  130 ;  and  m  such  cases  the  court  direct  the  account  p^'^''*',.  , 
to  be  taken  from  the  accruing  of  the  title.  ^^  Di^eof 

%  6.  IndebikUus  ataumptit  was  supported  on  these  princi-  v.  Deane.     ' 
pies  against  executors,  for  the  mesne  profits  after  recovery  in  g^^^^^' 
ejectment,  and  account  would  also  lie.    So  where  the  pit.  has  Doche't 
been  prevented  from  recovery  in  ejectment,  by  a  rule  of  a  £*'"• 
court  of  law,  to  stay  proceedings  until  another  action  pending  Ze  v^'.j^' 
was  decided,  and  by  an  injunction  out  of  chancery  obtained  88, 90.-1 
by  the  tenant,  who  finally  ftiiled  at  law  and  in  equity,  the  court  ^  ^'^-  ^^^• 
decreed  an  account  against  his  executors  of  the  mesne  profits 
from  the  time  the  title  accrued.    Pulteney  v.  Warren. 

%  7.  When  a  widow  applies  to  chancery  for  her  dower,  it  2  Br.  Gh.  R. 
gives  her  an  account  from  the  time  her  title  accrued ;  the  6^>  Dormer 
mesne  profits  are  viewed  as  her  support,  and  not  as  vindictive  !l^  ves!^un. 
damages.  89.— 1  Bio. 

^  8«  This  action  of  account  is  the  proper  remedy  for  one  J^*»  ^^■^^* 
partner  against  another ;   one  cannot  have  assumpsit  against  4^]Hih  494^ 
the  other,  or  his  admmistrator,  for  the  proceeds  of  a  partner- 
ship adventure,  except  a  balance  be  settled,  and  an  express 
promise  to  pay  it.     2  Cain.  293 ;  2  D.  &  E.  483  ;   note  in 
Foster  0.  Allanson,  and  ch.  55,  a.  5,  s.  15. 

^  9.  An  action  of  account  lies  in  every  case  where  one  has  Klrby's  R. 
received  monies  to  the  use  of  another,  especially  if  received  j|^>  ^^ 
of  a  third  person  to  be  delivered  over,  and  though  oitumpsii  Avery.— 
may  lie  also ;  and  the  pit  has  his  election  where  there  is  a  Kirby'sR. 
promise  to  account.    Wetmore  v.  Woodridge.     It  belongs  ex-  ^^^^^ 
clusively  to  the  auditors  to  decide  on  facts,  and  theur  report  2  Day's  Ca. 
cannot  be  set  aside  for  a  mistake  in  point  oifaci^  but  other-  ^^^ 
wise  for  a  mistake  of  the  law ;    they  ought  to  find  nothing  in 
arrear.    2  Day's  Ca.  116,  their  law  decisions  may  be  reex- 
amined. 

%  10.  Personal  estate  is  devised  to  a  woman  during  her  a  D^fk 
widowhood,  remainder  over  to  B,  she  marries,  account  lies  ^^^ 
against  her  and  her  husband  to  recpver  it  in  favor  of  B.    See  jood^. 
ch.  38,  a.  13. 

^  (1.  The  pit.  m  this  action  alleged  that  he  and  the  deft.,  |^t!5^ 
by  agreement,  built  a  ship  in  equal  moities,  and  agreed  to  share  H^le.— Chan- 
the  avails  equally ;  that  she  made  several  voyages,  with  ear-  eery  Ims  00a- 
goes  on  fireight,  specifymg  some  of  them,  and  directed  by  the  Jj^SonVn^ 
pit.  and  deft.,  and  was  at  last  sold  at  CadisB,  and  that  the  m^tters^ae- 
deft,  received  more  than  his  proportion  of  the  ship,  both  of  coants  wHli 
the  voyages  and  the  sale.    Held,  they  were  under  thb  declar-  ^^^^ 

8JohiM.R.470,l(2Gttiiie1i  Ca.iiiE.f05. 
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Ch.  B.     aiioii  joint  owners  of  the  ship,  atvd  jointly  ulte^eited  ia  A  her 
Art.  2.     voyages^  from  the  time  Ae  Was  bailt  to  the  tkne  of  the  Mle^ 
y^Y^j  tod  that  it  wa^  proper  iTor  the  auditors  to  enquire  into  the  earn- 
ings of  the  8h4>,  and  the  loisses  incident^  to  the  voyage^  in  or- 
der to  adjust  the  account  of  this  partSieis. 
IdEd.l.  ^'^^  ^*  Sundry  cases.  ^  1.  This  Mtute  gave  this  aclioh  of 

Statute  of      account  to  executors.    Stiitute  6f  Marft.  enakrted^  **  that  ^en 
MMttr.  fcc.     iiyjj J  bdden  in  socage  was  in  custody  of  the  heir^s  rtslatitkiS) 
during  hi^  muK^ity,  when  h^  came  of  age  they  should  ^ffisw^ 
the  issues  by  lawful  account." 

^3.  1^  31  Ed.  3,  an  accdunt  was  giV^ik  to  Admbliistratdrs, 
and  by  the  4th  of  Anne  actions  bf  account  niay  be  brought 
against  the  executors  and  administrators  of  every  gnar^ao, 
bailiff^  or  receiver,  and  by  one  joint  tenant,  or  tenant  in  com- 
mon, his  executors  or  administrators,  against  the  other  as  bai- 
Watsdti  on     ^  for  receivif^  more  ikon  his  just  }thdre  or  pr&partumj  and 
t^artflenhfp,    against  their  executors  or  adrnmisltators,  by  13  E.  3  to  the 
^''  executors  of  a  merchant,  by  25  E.  3  to  executors  of  executors. 

Man.  aet,  ^  3.  By  this  act  it  is  enacted,  that  on  a  judgment  rend^fred 

J^^J^yj^-  in  tiie  Cdmmon  Pleas,  that  Ae  deft.  adeoUnt^  he  may  appeal 
90,  1818,  aa-  from  it,  before  auditors  be  appointed,  and  if  he  do  not,  and  on 
8*^?  ^4!***  ^®  appeal  from  the  second  or  final  judgment  on  the  airfi- 
aid  'c!p" U)  ^^*^  report,  he  shall  not hb  eiwided  to  try  the  issue,  haitiff  or 
appoint  audi-  not  baUiffj  in  the  Supreme  Judicial  Court ;  but  the  "first  judg- 
CMC  ma^^re-  ™®^^  ^^^  ^®  accounts  shafl  cTtand  in  full  ibrce,  and  he  account 
quire.--  *  accordingly ;  and  if  he  do  not  cfnter  and  prosecute  his  a|qpeal, 
&W8  of  on  the  first  judgment,  it  may  be  confirmed,  on  complaint;  and 
69  wet  ^  kuditors  may  be  appomted ;  and  if  he  teiuse  to  appear  before 
24, 26,  '  them,  or  refiise  or  neglect  to  account,  they  may  certify  it, 
pp.  218, 214.  and  tiiereon  the  court  may  ciuse  damages  to  be  assessed  by  a 
jury  J  and  enter  judgment,  and  for  reascmable  costs,  and  «ward 
execution  accordingly. 
imMl.^*""  §  4.  By  the  English  law,  tirror  does  not  lie  on  die  first 
160.  judgment  to  account ;  nor  by  our  law,  and  for  an  -additional 

reason,  by  that  an  appeal  lies  upon  it. 

^M^P-  §  5.  The  pit.  cannot  have  this  action  agam^  a  minor  as 

ael^IiBac?   *>*Uiflr  or  receiver,  or  where  there  is  no  pritity,  as  where  A 

Abr.  17^1     delivM^  goods  to  B  to  iny  use^  or  to  be  delivered  over  to  me, 

l2*M<wL6l7  ^^^  ^^^^  ^^  privity  between  me  and  B,  I  cannot  have  this 

'  action  against  him :  nor  does  it  lie  for  nie,  who  take  (oi  the 

goods  or  money,  securi^  on  the  delivery  theredf ;  for  When 

one  does  this,  the  receiver  cannot  be  Said  fo  be  ;p6sse8sed  of 

the  goods  Or  mcmey,  to  render  an  account  cf  the  profits,  also, 

when  a  person  takes  such  li  f^pedal  'oontraci,  lie  must  sue 

tipbn  it. 

^  6.  ^tit  if  a  baiM  receh^  hiy  tnoh^,  and  jpToiili^  to 
pay  it,  I  may  have  assumpsit  againt  him ;  but  this  security  is 
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inlmdedtobesiiebas^ofitself  si^pportaaaetkm.  Agabi  €9.8. 
to  sqppert  this  actjoii  of  fLpcoim^  the  deft,  must  have  not  only  Art.  9. 
a  iHue  over^ig^ti  ibui  a^ep^erd  of  ^^ept  a  butler  of  plale,  iio.  vjry>^ 
bi909  far  a  pry^ergr  a^  to  be  able  to  change  the  same  for  the 
beii0^  <^  the  b^llpr,  or  at  If^ast,  ^  ipake  advanuge  thereof  iii  1  Co.  08.— 
order  to  ri^deir  ap  %ccpum  jfor  ^e  same ;  nor  does  this  ac*:  W-  M.  P. 
tim  Ii9  ligAlPSt  a  im^iOTf  or  a  ^an^'daer,  or  an  apprentice, 

^  7^  Acce|U)t  Ije^  pigaiiist  a  iurviwag  haUiff^'^is  where  the  8  WiU.  72, 
pit.  iptroiitpd  to  thp  d^|t,  an4  bis  partner,  since  decjeased,  ^^g^^^^^^ 
aome  cheats  of  corfd  h^^fi»,  one  partner  died,  and  this  actiqi)  *'  ^^  ^"' 
was  brought  and  jsupported  against  the  mrvivarj  stating  the 
paitmcHrship  trq^t  am}  tfirmvp^'^ji  in  the  4^^&^on  as  bailifls 
^tbe  pk.  from  -tt^tt  to  ^^ — ,  &Cf 

^  8^  So  thi9  a^ctic^  l^es  against  the  agents  of  prize  sbares,  Amer.Frec* 
by  one  entitled  to  a  share  $   so  against  one  as  bailiff  of  five  ModJEntsa 
lifSglB^eads  of  toiw^cp,  sept  to  a  foreign  market  tp  sell  on  imp.  M.  P. 
ihe  plt'^.  a<:count,  aod  for  his  profit;  so  against  one  as  bailiflf  ^^' 
ipd  raceiy^)  for  the  issues  of  lands  and  monies ;  so  against 
guardian,  for  ihe  proQts  pf  land }  so  against  a  partner ;  so  I^y 
ime  joiDt  tenant  pf  a  fapuse  against  another ;  so  it  lies  for  the 
pp^ts  of  fiiQ,  tfaougb  pot  for  iSlO,  for  the  profits  are  im- 

^  9.  9m  this  ^on  does  not  lie  for  rent  reserved  on  a  Bro.TitAc- 
leaae,  no^  agaiqst  a  ly^ssee  of  goods  who  wastes  them ;  nor  compt  35. 
agafaist  a  bailee  of  goods,  who  wastes  them,  or  \dio  refuses  tp 
^Uver  them ;  nor  in  faot  for  any  tortj  or  eertaim  debtj  but 
only  on  contract  and  for  uncertam  dan^ges. 

4  10.  But  it  lies  ag^st  a  parent  of  an  infant  who  receive^  *^%^n^'ii 
die  profito  of  his  lands ;   so  against  a  suranger  as  guardian,  } j^i  ci>m. 
who  enters  and  receives  profits  of  the  minor's  land.    So  it  d.  no.— Co. 
lies  against  one,  who  pf  his  own  head  receives  the  jH*ofits  of  ^l5^^^' 
my  limd.    In  tlids  case  the  tort  must  be  waiv.ed.  '^ 

§  11.  The  pit.  stated  that  being  about  to  go  beyond  sea,  ^,^••"" 
be  delivered  a  box  and  goods  to  die  deft.,  who  promised  to  wiiidns.— 
dispose  of  them  for  him,  and  to  render  Iidm  an  account  of  1  Bac.  Abr. 
them  on  the  deft's.  return.     He  pleaded  in  abatement  he  \^f^^ 
was  the  pit's,  bailiff,  and  merchandised  the  said  goods,  and  |^.  ^' 
that  he  ought  to  bring  aceountj  and  not  cosb  ;  but  judgment 
was  given  for  die  pit.,  for  the  acticm  bemg  grounded  on  an 
express  promise,  assumpiit  lies,  as  well  as  accounU  c^d  the 
pit.  has  his  election,  and  whenever  one  acts  as  bailiff,   he 
prmnises  to  render  an  account. 

^  12.  At  common  law,  if  one  joint  tenant  sold  the  wood  JjT^^fj*"^' 
and  kept  the  money,  the  other  had  no  remedy :  so  as  to  the  ^^nim 
inrofits  of  the  land,  before  the  4th  and  5th  of  Ann. 

^  13.  In  this  case  the  declaration  stated,  that  the  deft,  woi  ^^jj^'j^^ 
ho^aflilifi  fU*  pf  one  twelfth  part  of  certain  lands,  &c.  firom  9.  Home. 
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Ch.  6.  April  1, 1720,  to  October  1,  1734,  and  received  the  annual 
Art,  2.  profits  thereof  for  all  that  time,  to  render  his  reascmable  ac'» 
V^ry%^  count  thereof  to  the  pit.  on  demand ;  plea  ^'  he  never  was  bai- 
liff or  receiver  of  the  pit.  for  the  premises  mentioned  in  the 
declaration,  to  render  an  account  thereof  to  t&e  ph.  in  manner 
and  form,  as  the  pit.  above  declared,"  be.  and  issue  joined. 
On  the  trial  it  was  proved  the  pit.  and  deft,  were  tenants  in 
common  of  (he  premises,  the  pit.  one  twelfth  and  the  deft, 
eleven  twelfths;  that  the  deft.  Uved  on  the  premises  and 
took  the  profits  thereof,  about  £8  a  year,  and  refiised  to  ac- 
count to  the  pit. ;  but  the  pit.  did  not  prove  she  ever  appointed 
the  deft,  her  bailiff  of  her  one  twelfth  part.  The  court  held, 
^'  that  an  action  of  account  would  not  he  by  one  tenant  in  ctm^ 
mon  against  another  as  his  bailiff  at  common  law,  unless  he 
were  so  appointed  particularly  ;*'  "  but  it  must  be  maintained, 
ii  at  all,  on  the  statute  of  the  4th  and  5th  of  Ann,  ch.  16," 
for  receiving  more  than  his  just  share  and  proportion ;  ^^that 
it  is  an  action  of  a  very  different  nature  from  an  action  of 
accoimt  against  a  bailiff  at  common  law." 
Co.  L.  172.  1st.  "Because  a  bailiff  at  common  law  is  answerable  not 
only  for- his  actual  receipts ,  but  for  what  he  might  have  made 
of  the  land,  without  his  toilful  drfault  .*"  "  But  by  the  plain 
words  of  the  statute,  a  tenant  in  common  when  sued  as  bailiffs 
is  answerable  only  for  so  much,  as  he  has  actually  received 
more  than  his  just  share  or  proportion.^* 

2d.  "  Because  the  auditors  in  an  action  at  common  law, 
could  not  administer  an  oath,  unless  in  one  or  two  particular 
eases ;  but  by  the  statute,  the  auditors  may  examine  the  par^ 
ties  on  oath.**  "  Now  as  the  judgment  must  be  general  quod 
computet^  how  can  the  auditors  tell  in  what  manner  he  is  to 
account,  or  whether  they  are  to  examine  on  oath  or  not, 
unless  it  appear  on  the  record,  in  what  capacity  he  is  sued, 
and  what  sort  of  an  action  this  is."  The  declaraticm  since 
the  act  has  always  stated,  that  the  pit.  and  deft,  are  tenants  in 
common,  and  that  the  deft,  has  receitied  more  than  his  share ; 
as  a  general  statute  it  is  not  necessary  to  plead  it,  or  to  refer 
to  it,  but  the  pit.  should  have  set  forth  so  much,  as  to  bring  his 
case  within  the  statute. 

JeSst'"      ^  ^^'  "'^  ^°®  ^^^^^  *°^  ™y  '^^  ^^  ^^®  *®  profits,  I 

tJ.PJombe."*  ™^y>  'f  '  chuse,  charge  him  m  account,  as  my  bailiff,  though 

there  never  was  any  privity  between  us  tUl  the  action  brought." 

A  draws  an  order  on  C,  to  pay  B  money  to  A's  use,  B  owes 

C,  and  on  the  note  C  discharges  hurt  thereof;   A  may  have 

,o .»  J  e/«   this  action  against  B,  for  by  this  operation  B  has  received  A's 

12  Mod.  609.  4  °j.  '  ^  f^  IT  1.   •  -^ 

money.  Auditors  are  not  as  referees.  Hence  theur  report, 
when  appointed  by  consent  of  parties  in  a  suit  in  equity,  is  not 
in  the  nature  of  an  award  of  arbitrators,  but  may  be  set  aside 
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by  the  court,  though  neither  fraud)  corruption,  nor  gross  nis-    Ch.  8. 
conduct  in  the  auditors  be  proved,  6  Cranch  8,  39.  Art*  3. 

$15.  Partners.  Account  lies  by  one  partner  against  another,  \^w^j 
both  being  styled  merchanU,  The  deft,  was  charged  as  receiver  i  Dallas,  83P, 
of  monies  to  the  joint  benefit  of  the  company  from  three  per-  340,  Juom  v. 
spns.     The  proof  was  a  receipt  from  one  of  them,  and  this  ^'^^^* 
was  held  to  be  good  evidence  to  prove  the  charge.    When 
there  is  no  chancery,  the  court  said  the  law  courts  must  be 
liberal ;  and  a  partner  charged  as  a  receiver  is  entitled  to  a 
reasonable  allowance.    Tlus  is  not  the  law  as  to  a  common 
receiver.    There  is  a  special  trust  reposed  in  such*  a  partner 
receiver,  to  negotiate  and  do  business  for  the  common  con- 
cern, for  which  a  reasonable  allowance  is  understood. 

§  16.  Whenever  a  receiver j  as  a  church  warden,  be.  is  put  l?^^*^ 
to  trouble  and  expense  necessarily,  he  is  to  be  viewed  as  a  gte^jiMpd. 
bailiff,  and  allowed  for  his  trouble  and  his  reasonable  expenses,  187. 
this  is  fairly  implied  in  the  nature  of  the  transactions. 

§  17.  When  the  verdict  finds  the  deft.,  the  pit's,  bailiff  or  ^.^;^^' 
receiver  generaUy^  he  must  account  for  the  whole  declara-  ^,^1*^^  * 
tion ;  but  if  specially,  as  to  such  and  such  things  only,  he  is 
to  account  oidy  for  those  things. 

^  18.  In  an  action  of  account  against  a  haUiffi  the  pit.  need  ^-  ^'  ^^• 
not  shew  by  whose  hands  he  received  the  monies ;  as  in  an 
account  against  a  receiver  he  must,  ^^  except  he  be  a  merchant^ 
%hd  brii^  an  account  against  another  trading  with  him  with  a 
joint  stock  to  their  common  benefit ;  m  wluch  case,  nammg 
bunself  a  mtrchanti  he  may  have  an  action  of  account  against 
the  other,  naming  him  a  merchant^  and  charge  him  as  re^ceiver 
of  the  money  of  him  the  pit.,  firom  whatever  cause  or  contracts 
coming  to  their  common  use,  and  the  other  shall  account  for 
what  he  might  have  received,  and  be  aUowed  his  expenses. 

§  19.  If  before  the  auditors  the  deft,  plead  any  matter  in  ^•**®"^" 
discharge,  and  the  pit.  denies  this,  so  that  they  are  at  issue,  ^^«™»>P» 
the  oucUtors  must  certify  this  matter  to  the  court,  which  will 
award  a  tcire  fadat  to  try  it.    If  the  pit.  be  nonsuited. after 
the  first  judgment,  he  may  have  K^cirefadat  on  it. 

§  20.  If  A,  tenant  in  common,  occupy  all  the  land,  and  the  12  MaM.  B. 
other  do  not  claim  to  be  admitted,  and  A  do  not  hmder,  he  is  ^^^^JJ^j^*^ 
not  liable  to  this  action  of  account.     This  was  not  on  the  4th 
of  Anne  16. 

Art.  3.  Cases  in  Massachusetts.     Sundry  declarations  in 
this  action  inprint. 

^  1.  In  this  case  in  June,  1798,  L.  M.  died  without  ever  5j^^i„ 
haraig  had  issuer  and  of  course  her  husband  was  not  tenant  by  i^\^h' 
the  courtesy;  and  her  estate,  being  a  certain  messuage  sub-  &a].  v. 
)ect  to  sundiy  privileges,  devised  to  the  deft.,  descended  to  ^^^X- 
the  deft.,  her  aster  of  the  whole  blood,  to  J.  S.  one  of  the  phs., 
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Cfl.  9.      ber  Invidier  of  die  half  blood,  and  to  A.  B.  another  sister  of 

jirt,  3.      the  half  blood ;  she  had  been  married  to  the  other  pit  J.  B. 

y^y^j  but  died  hi  1802,  leaving  bun  alive,  as  tenant  by  the  courtesy^ 

and  also,  chiidren ;  the  deft,  had  been  in  possession,  as  the  pits, 

supposed,  of  the  whole  without  any  agreement. 

§  2.  The  pits.  J.  S.  and  J.  B.  brought  an  action  of  ac- 
eowt,  and  alleged  that  said  S.,  and  B.  and  fab  wife  in  her 
right,  and  the  deft.,  from  June  20,  1798,  to  May  14,  1802, 
when  Mrs.  B.  died,  held  together  and  «mdivided,  as  tenanU  in 
common^  a  parcel  of  land  in  '    ■  ■,  bounded  ,  with  a  house 

and  other  buildings  thereon,  with  the  appurtenances,  except  the 
nae  of  a  chamber,  and  so  excepting  several  small  parts  and 
privileges  held  by  the  deft,  in  seoeraUy ;  and  that  she  during 
all  that  time,  had  the  care  and  management  of  the  whole  of 
the  tenements  afiwesaid  so  held  by  them,  to  receitfe  and  take 
tke  rentSy  wticet,  andprofiU  thereof^  and  as  Ae  bailiff  rf  the 
said  S.  and  B.  4^  what  s&e  reeeived  more  than  her  just  share 
and  proportion  thereof,  to  render  a  reasonable  account  thereof 
to  them  on  demand;  and  alleged. fturther,  she  had  received 
more  than  her  just  proportion  be.  and  had  rendered  no  ac- 
count be. 

Second  count  the  same,  except  therein  B's  wife  was  not 
mentioned. 

Third  count  was  for  dme  after  Mrs.  B.  died,  to  wit,  from 
May  15,  1'802,  to  June  12,  1604,  otherwise  in  the  sane  fonn 
as  the  2d  count.    Plea,  never  baili£ 

Tliis  case  is  material  as  it  req>ects  the  statute  of  the  4th 
and  5th  of  Anne,  because  it  will  be  observed  this  action  is 
grounded  expressly  upon  it,  and  there,  was  no  doubt  in  the 
court  or  counsel,  but  that  it  had  been  adopted  here. 

The  phs.  faSed  in  this  action,  because  the  evidence  proved 
diat  J.  M.  occufHed  the  premises,  and  not  the  deft. ;  but  that 
she  was  only  a  member  of  his  fiunily. 

It  will  be  dbserved,  that  in  the  first  count  two  tenants  in 

oommon,  one  in  his  own  right  and  one  in  his  wife's  ri^t,  joined 

in  this  action  for  the  time  she  lived ;   diat  in  the  2d  count 

the  husband  sued,  as  to  the  same  time,  and  did  not  notice  his 

wife ;  and  in  the  3d  count  a  tenant  in  comnxHi,  in  fee,  and  a 

tenant  by  the  courtesy  in  common  joined ;  and  that  the  pro* 

portions  claimed  by  the  pits,  were  not  stated.     And  the  cotut 

inclmed  to  dunk  the  declaration  was  good  in  these  respects. 

It  was  objected  that  the  heirs  of  L.  M.  were  partners,  not 

tenants  in  common,  but  this  point  was  not  decided. 

itnp.3LP.         la  the  first  count  B  jcnned  Ins  wife  in  making  his  claim,  in 

SToT^Doo^  the  second  not,  and  by  the  authorities  it  aj^ars  either  fe  rigjbt. 

83o!-.i  Wits.  For  a  tort  to  her  4and,  be  and  ^e  must  join;   for  here  the 

^.— 2£ip.  oause^action  wfflaurarretoher,  asfera  Irsqp^ 

stepping  her  lights  or  way. 
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But  tlM  jNPOfitd  of  li^r  httd  am  hb  iuriug  the  mortiie^  Ctt.  8. 
and  he  may  avow  alone,  ihon^  be  must  Mie  his  cade  tn^,  Art.  4. 
«<  that  ^  rdM  tlas  due  to  hinii  and  his  wife«^  Cro.  Jam*  442.   V^y^^ 

^  S.  Se^^mber,  1810|  ttaid  S»  brou^  m  action  of  «coo«n^  2E8p.49, 
against  said  J.  M.,  for  the  time  he  was  tmumi  in  tommon  iy  ^^^  ^'^^ 
deed  of  0aid  Moody'li  tfiird  i^airt^  by  her  heiiship,  not  of  her  ]^^^  3  j 
omileges,  to  wit,  from  October  3, 1708,  to  August  1, 1801.  Court,  April, 
b  his  irst  coimt  be  staled,  the  ptt*,  deft.,  and  dimn  penam  ^^^j^^^^' 
unkHownj  held  a»  ^enofUi  in  t^mnidH,  the  same  messuage ;  also 
on  »aid  ttattUCf  and  did  not  except  in  this'  count  said  privi- 
leges.    Second  count  stated  the  pit.  and  deft.,  for  the  same 
time,  hdd  at  tenants  in  common  two  undivided  third  parts  of 
said  premises ;   this  also  was  on  the  statute.     These  counts 
were  in  fact  waived,  and  the  pit.  filed  a  third  on  the  statute, 
claiming  an  undivided  third  part,  sut{}ect  to  said  privileges  as 
above.     Pleas,  never  bailitf,  and  never  bailiff  within  six  years. 
Verdict  and  judgment  for  the  pit.  on  the  third  count. 

It  was  said,  though  not  much  urged,  that  if  there  be  three 
of  Btfore  tentats  in  cobimon,  aed  one  occupies  all,  aadther 
alont  cannot  have  account ;  for  the  law  does  not  raise  a  pro- 
mise in  the  occupier  to  account  to  such  tenants  in  commcm ; 
80  as  to  give  twenty  aclSoBS,  if  there  be  twenty  tenai\ts  in  com- 
mon.    Skit  the  action  was  supported. 

If  three  tenants  in  conmion,  A,  B,  and  C,  A  alone  may  have  1  Com.  D. 
a^  action  of  account  against  B,  as  bailiffto  the  common  benefit  ^\'^  266*, 
of  A,  B,  and  C,  for  it  may  he  that  A  alone  intrusted  i/is  part  only 
to  B;  but  13  Ed.  2  iscontra. 

§  3.  The  pit.,  deft.,  and  one  Palam  owned  38  tons  of  wine,  2C0.410.— 
the  deft,  alrae  held  it.  The  pit.  sued  for  his  third  part.     This  ^^^^^^  ^ 
was  oliyected  in  arrest  cf  judgment ;   but  the  court  held  the 
action  could  be  supported,  for  Palam  might  refuse  to  sue,  and  *• 

the  pit.  might  solely  connnit  his  third  part  to  the  deft.,  and 
the  objection  wss  not  taken  in  abatement. 

Art.  4.  Pleas  in  account  and  evidence.    ^  1.  The  general  41  E.8. 3.». 
issue  in  this  action  is  never  baiijff  or  receiver ^  and  whatever  ^^•^*  *^- 
matter  goes  to  shew  the  deft,  never  was  accountable,  ought  to 
be  so  pleaded  ;  for  if  true,  the  action  never  <night  to  be  sent 
to  auditors.     Nonage  is  a  good  .plea  in  bar.  49  £d.  3.  10. 

^2.  It  b  a  good  plea  in  bar  of  the  action  that  the  deft,  was  j^^il.  Abr. 
the  pit's,  servant  to  drive  bb  tplough  or  keep  his  cattle,  for  |  ^^^  j^^ 
then  he  never  was  accountable.     So  it  is  a  good  plea  in  bar,  20, 21. 
that  the  pit.  has  released  to  the  deft,  all  actk>ns.     So  an  award  Cro.Cw.  116 
on  all  matters  between  the  parties ;  so  that  the  pit.  accepted 
the  deft's.  bond  for  the  same  sum :  this  destroys  the  du^.        ^^'^' 

%  3.  But  it  is  no  plea  in  bar  Co  the  action,  that  the  deft,  has  p'^!^,^. 
made  pajnooent  of  the  ittoaoy  ^which  be  has  received  to  ac-  —4  Leon  61. 
count  with,  or  that  hefaas'auMlo  ^satkfaclion  fortfae^same;  for  — ^tito863; 

410« 
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Ch.  9. .    ibm&  ]deas»  being  matters  that  shew  be  was  onct  aeeoomabte, 
,/§rt.  I.      Are  (OdHj  to  be  nuide  use  of  bef<Nre  auditors. 
\^Y^j      ^  4.  Nothing  that  may  be  pleaded  in  bar  t»  the  actioB  can 
be  jdeaded  bdbre  auditors,  far  every  matter  ought  to  be 
pleaded  in  proper  time* 
1  MwjB  N.      ^  5*  If  the  deft,  plead  he  was  never  receiver,  he  cannot 
give  m  evidence  a  bailment  to  deliver  to  another  person^  and 
that  he  has  delivered  accordingly.    This  evidence  does  not 
suj^rt  the  plea.    Judgments  so  above. 


CHAPTER  IX. 

ACTION  OF  ASSUBfPSIT. 


Abt.  1.  Onpromiits  not  under  tealj  expreisedor  implied; 
the  three  settled  grounde  thereof.  See  Ch.  187,  a.  18,  s.  72  to 
78  ;  Ch.  148,  a.  7,  s.  2. 

(^  1.  The  plaintiff  may  have  an  action  of  asampnt  on  any 

Eromise  not  sealed,  expressly  made  by  the  defts.,  or  implied  in 
iw. 

(^  2.  The  courts  of  law  in  the  United  States,  as  well  as  in 
England,  now  admit  three  settled  grounds  of  actions,  by  means 
of  which,  e^itjf  as  well  as  justice  is  done  in  most  cases.  On 
the  first,  the  pit.  is  allowed  to  state  his  case  in  his  declaration, 
as  it  really  exists,  and  to  say  an  action  has  accrued  to  him  to 
recover  so  and  so  of  the  deft. ;  and  the  law  adjudges  to  the 
pit.  what  tit  juttice  and  equity  he  ought  to  have.  On  the 
second  ground  the  pit.  may  state  he  has  paid  and  expended 
so  much  money  to  the  defft.  tue,  and  at  his  requeitj  whenever 
that  is  the  le^  and  equitable  operation  of  the  payment  or 
expenditurb.  And  the  law  presumes  the  deft*  impliedly 
promises,  or  assumes  to  reimburse  the  pit.  whatever  and 
whenever,  m  equity  and  good  conscience,  he  ought  to  do  it, 
having  a  regard  to  a  good  consideration  before  described. 
On  the  third  ground  the  pit.  may  state  the  deft,  has  received 
so  much  money  to  the  pit's,  use,  whenever  that  is  the  legal 
and  equitable  operation  of  the  receipt  of  it ;  and  the  law  again 
will  presume  the  deft,  impliedly  assumes  to  pay  it  to  the  ph., 
whenever  in  equity  and  good  conscience  he  ought  to  do  it,  hav- 
ing regard  to  the  consideration. 

(^  2.  These  grounds,  together  with  a  proper  treatment  of 
fraud,  have  rendered  courts  of  equity  of  much  less  use  than 
formeriy,  except  in  the  modes  of  proof,  in  applying  to  the 
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oaths  aad  coosoieiices  of  tbe  parties ;  and  in  the  modes  of  .Ch.  9. 
relief,  in  ordering  agreements  and  contracts  to  be,  in  some    Jlfi.  1. 
cases,  specifieaUy  executed.    The  difference  between  equity,  ^.^v^^ 
as  a  matter  of  right,  and  law,  is  inconsiderable.  Equi^  is  the  a  Bl.  Com. 
soul  of  all  law,  and  all  good  law  is  made  in  reference  to  equity.  ^^>  4S8.— 
"  Equity  mnut  follow  and  not  had  the  im ;"  it  must  yield  to  accma.  d!" 
the  law.  However  desirable,  however  polidcally  and  even  480  to  468.— 
morally  right  it  may  be,  to  divide  the  estate  of  the  intestate  2j^^*L 
parent  among  his  children,  yet  if  the  law  gives  it  to  one  alone,  ao,  ai',  tt. 
equity  can  afford  no  relief.     "  A  court  of  equi^  determines 
according  to  the  spirit  of  the  rule,  so  does  a  court  of  law ;" 
^  both,   according  to  the  true  meaning  of  the  legislature.'*' 
Equity  at  most,  is  to  temper  and  mitigate  the  rigour  of  die  law ; 
that  is,  to  make  the  general  rules  of  law  enacted  by  inen,  to 
conform  in  certain  special  cases  to  the  law  of  reason,  an  ex- 
ception impliedly  understood  in  each  general  rule  of  potitive 
law.     It  follows  the  intent  rather  than  the  words  of  the  law. 
It  corrects  the  injustice  of  positive   law,  and  suppUes  its 
defects  where  the  collateral  consequences  of  it  were  not  in- 
tended. 

§  3.  Frauds,  accidents,  and  trusts,  (except  a  few  trusts) 
are  cognisable  in  a  court  of  law,  as  well  as  in  equity.  A  court 
of  equity  is  governed  by  established  rules  and  precedents. 
*^  In  fact,  the  courts  of  law  and  courts  of  equity  ought  to  have 
exactly  the  same  rules  of  property,  of  evidence,  and  of  inter- 
pretation." The  power  of  die  law  courts  of  late  have  been 
much  extended  to  most  matters  in  equity.  Lord  Mansfield 
said,  ^'  in  construing  agreements,  I  know  no  difference  between  l>oivl.  977. 
a  court  of  law  and  a  court  of  equity.  Each  can  only  explain 
the  true  meaning  of  the  parties,  neither  can  make  an  agree* 
ment  for  them."  JjJ^  ^  "»» 

^  4.  A  court  of  law  allows  any  thing  to  be  averred,  even 
against  a  deed,  by  way  o(  fraud;  as  that  the  consideradon 
expressed  in  the  deed,  and  dierein  said  to  be  paid,  in  fact  was 
not  paid.     So  the  law  considers  a  gift  or  conveyance  of  land, 
made  with  an  intent  in  the  pardes  to  it,  to  defraud  a  pur-  \^^'^ 
chaser  on  good  consideradon,  as  void,  as  against  him  ;  and  so  77,  Farmtr'a 
as  to  creditors :  so  a  fine  levied  by  fraud  is  void  in  law.   The  ^^ 
marks  of  fraud  are  the  same  in  law  as  in  equity ;  equi^  can-    ^   * 
not  afifect  any  matter  the  necessary,  direct,  and  plain  conse-     ~ 
quence  of  a  principle  of  law.  StdSSn^ 

^  5.  The  law  considers  a  deed  as  fraudulent,  if  made  with  Kennett.^ 
an  intent,  in  both  pardes  to  it,  to  defraud  creditors,  though  there  ^jjl^ 
be  a  valuable  consideration,  and  possession  be  changed  ;  lies  |^  ^  _    ^' 
for  monies  paid  on  a  compromise,  and  no  consideradon.  i  Barr.806.-i>* 

§  6.  Fraud  and  covin,  b  judgment  of  law,  may  avoid  ei^ery  ^  ^^^"^ 
kind  of  act.  So  the  law  deems  the  fraud  of  the  agenif  the  fraud  con.  417, 
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of  the  j>riiu^)Nx2 :  also  tbe  law  deems  it  a  fraud  if  Abuy  landi 
having  notice  that  B  has  a  deed  of  it,  not  recorded. 

^  7.  The  actions  of  fummpni  are  numerous ;  they  rest  on 
one  general  principle,  which  applies  to  a  multitude  of  cases. 

^  8.  Oftentimes  t^e  reason  and  nature  of  an  action  is  best 
expressed,  by  taking  a  few  of  the  operative  words  in  the  de- 
claration. In  these  the  essence  of  the  action  is  usually  seen. 
It  is  briefly  done,  and  the  repetition  of  forms  b  avoided.  The 
obligor  on  a  respondentia  bond,  engaged  by  endorsment  on  it 
to  pay  it  to  any  asbignee.  Any  assignee  may  have  this  action. 

I  9.  A  very  usual  kind  of  declaration  in  assumpsit  in  Massa* 
chusetts  has  existed  time  out  of  mind  ;  and  tbe  cases  in  which 
this  form  of  declaring  has  been  used,  have  been  extremely  nu- 
merous, but  rarely  ever  called  in  question.  It  is  short,  simple, 
and  plain ;  and  exactly  suited  to  a  great  variety  of  cases,  by  means 
of  an  account  annexed  to  the  writ  and  declaration,  in  the  form  of 
a  common  ledger-book  account  in  words  and  figures.  In  this 
form  the  deft,  is  sued  to  answer  to  the  pit.  in  a  plea  of  the 
case,  [more  formally,  in  a  plea  of  trespass  on  the  case,]  ^^  for 

that  the  said  D  (deft.)  at on being  indebted  to  the 

pit.  in  the  sum  of  '■  according  to  the  annexed  account^ 
then  and  there  in  consideration  thereof,  promised  the  ph.  to 
pay  him  that  sum  on  demand ;  yet,  though  requested,  the  said 
D  has  never  paid  them,  but  neglects  and  refuses  so  to  do.^ 
This  account  annexed  may  contain  matters,  usually  charged  on 
book,  however  many — and  counts  may  be  added  in  quantum 
meruit  and  quantum  valebant^  with  like  reference  to  the  same 
annexed  accounts ;  and  if  tbe  said  request  and  refusal  be  ex- 
pressed in  the  first  count,  and  omitted  in  the  after  ones,  the 
declaration  will  be  good,  because  such  averment  in  the  first 
count  may  be  applied  to  them.  In  such  an  action,  in  sub* 
stance,  in  this  case  there  was  such  a  declaration,  and  on  error 
brought,  the  first  error  assigned  was,  that  by  the  first  count 
there  was  no  sufficient  cause  of  action  set  forth  5  and  that  in 
the  second,  the  pit.  had  alleged  no  breach  of  the  promise 
therein  declared  on.  Judgment  affirmed.  First  error  was 
assigned,  on  the  ground  the  account  or  schedule  annexed 
constituted  no  part  of  the  declaration.  As  to  the  second,  Lawes' 
Pleading  m  Assumpsit^  258,  was  relied  on.  For  the  deft,  in 
error  were  cited  Chitty  on  Pleading  324,  827, 318. — ^Ld.  Ray. 
284.-6  East  270.— 1  Wils.  33-— 1  Saund.  228.  As  to  the 
first,  the  coiut  decided  the  declaration  was  good  on  immemo- 
rial practice.  As  to  the  second,  the  court  said,  the  audiorities 
shew  cleariy,  that  one  averment  of  request  and  refusal  to  pay 
is  sufikient  for  any  number  of  counts  in  assumpsit ;  bringing 
the  action  too,  b  a  request  in  law,  1  Wils.  33.  See  Stenneu 
t^.  Hoggi  Ch.  184,  a.  5. 3.  5.    However,  there  are  aome  die- 
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turns  10  the  books,  on  the  ground  etcb  count  must  be  complete  Ch.  9* 
in  itself;  and  no  doubt  this  rule  holds,  when  each  count  con-  Art.  1. 
tains  substantive  independent  matter  in  fact.  V^'%^0 

<)  10,  Another  important  rule  in  suing  on  contracts  &c.    A  Noy'f  fiAax. 
man  is  bound  to  sue,  or  take  his  remedy,  on  his  highest  secu-  ^  SS^St!!* 
ritjr ;  and  things  of  a  highet^^  determine  things  of  a  lower  jyy'  50    '"^ 
nature,  as  a  matter  in  writing  determines  an  agreement  in 
words  ;  this  further  proves  where  the  pit.  has  a  written  contract 
he  must  sue  upon  it.    On  the  above  ground,  if  one  have  liber- 
ties by  prescription,  and  afterwards  takes  a  grant  by  patent,  j^    ,^  ^^^ 
this  determines  die  prescription  ;  for  matter  in  writing  deter-  15,  cites 
mines  matter  in  pais.     If  one  has  an  assumpsit  and  a  rfecd,  he  ^*?c**  ^^ 
must  sue  on  his  deed.  See  Ch.  31,  s.  10.     So  majus  continet  -^o.L.  116. 
minus;  the  higher  contract,  in  substance,  absorbs  the  lower,  —6 Co. 41. 
the  greater  the  less.  But  if  a  man  offer  to  do  more  than  his  con-  j^oy's  Max. 
tract  requires,  his  act  is  good  for  what  it  requires.     As  if  he  16,  cites  6 
tender  more  than  he  owes,  his  tender  is  valid  for  what  he  ^'  ^^' 
owes. 

^  11.  In  bringing  actions  there  is  another  rule,  somewhat  of  Co-  I'Jt.  126. 
the  same  kind.   If  a  matter  be  within  two  jurisdictions,  the  pit.  ^        '    ' 
must  sue  in  the  highest,  as  if  within  a  franchise  and  the  com^ 
WMn  lawj  the  latter  has  cognisance. 

^  12.  A  receives  monies  of  B  to  account,  he  cannot  have  3  Day's  Ca. 
indebitatus  assumpsit y  unless  A  expressly  promised  to  pay  a  f^iJ^lJ,"** 
particular  sum. 

^13.  Where  the  deft,  may  retain  monies  aquo  et  bono^  as  4  Day's  Ca. 
were  awarded  to  A,  under  the  British  treaty  of  1794,  for  his  42,  Alsop  v, 
vessel  and  cargo  condemned,  as  prize,  also /or  expenses  ofB^  MaglUtoal. 
A's  agent,  in  endeavouring  to  prevent  a  condemnation.  A,  for 
a  valuable  consideration  assigned  all  his  right  in  the  award  to 
C.     Held,  B  could  not  recover  the  sum  allowed  for  his  ex- 
penses, from  C^  who  was  a  bona  fide  purchaser  of  the  whole. 

§  14.  So  this  action  lies,  though  the  deft,  gives  a  written  |,?*i'tr' 
promise  to  account  on  demand;  as  where   B   had  a  note  bonev.rot- 
against  C,  and  A  received  it  of  B  to  collect  or  return  it,  and  tibone. 
gave  B  such  a  promise,  and  received  the  money  due  on  it.  It 
seems  by  the  decision  in  this  case,  that  B  could  waive  his  spe* 
dud  promise  J  and  sue  and  recover  for  money  had  and  received 
generally. 

^15.  Whenever  A  is  liable  to  pay  monies  for  B's  benefit,  JJa*^  *  ^*' 
and  pays  them,  A  has  this  action. 

^16.  One  may  receive  of  me  a  bill  be.,  as  a  matter  of  ^  Johns. 
courtesy  to  use  for  my  benefit^  yet  be  liable  to  my  action  if  he  ^^^V 
promise  to  return  it  on  demand,  or  pay  the  amount,  and  do  Lucet. 
not 

^  17.  A  mere  agent,  or  attorney,  who  has  no  beneficial  ™'**"''  ^ 
interest  in  a  contract,  cannot  sue  upon  it  in  bis  own  name. 
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Ch.  9*  An*.  2.  Fwr  money  had  and  received^  when  due  in  equity 

Art.  6.  and  good  conscience.  This  action,  for  money  had  and  receiv- 
K^^y^J  6^9  U^s  wherever  the  deft,  is  bound  in  equity,  and  by  the  ties 
8  Borr.  1012.  of  natural  justice,  to  refund  the  money  ;  but  not  when  the  pit. 
—  1  E»M,4.  was  bound  in  honour  and  honesty  to  pay  it,  though  not  in  law, 
--Imp.  M.  P»  as  if  n  jgbt  be  barred  by  the  statute  of  limitations^  or  contract- 
And  privitF  ed  by  an  infant,  or  fairly  won  at  play,  or  the  legal  debt  and 
***dd(S.  ^o^^'^st  on  a  usurious  contract  be  paid,  tlfe  same  shall  not  be 
wbtms  not  to  recovered  back.  So  a  breach  of  trust  may  be  the  ground  of 
be  neoesaaiy.  assumpsit. 

STiS'safc^  Art.  3.  Monies  paid  by  mistake.  §  1.  As  if  an  underwriter 
*^'cb.  9,  supposes  a  vessel  is  lost,  and  pays  the  loss,  when  in  fact,  she 
ad\.%  fic^  is  not  lost,  he  may  recover  back  the  monies  paid.  So  if  by 
Smith  o.  '  mistake  in  settling  an  account,  one  pays  too  large  a  balance, 
Jaaieion.  he  may  in  this  action  recover  back  the  excess  paid. 
See  In««-  §  2.  So  money  paid  by  mistake  of  the  law  or  fact  may  be 

—2  Borr.  recovered  back  m  this  form  of  action.  There  is  some  doubt, 
1010,  Moms  however,  as  to  a  mistake  of  the  lawj  though  the  better  opinion 
J^j*J^2?J^»  is,  that  money  paid  by  mistake  of  the  law  may  be  recovered 
127.— Imp.  back,  as  will  appear  in  several  of  the  cases  foUowing,  and  ch. 
^'J'2?i  '^»  a.  18,  s.  8.— See  15  Mass.  R.  207. 
g24 '  ^*  ^  3.  In  the  law  of  France  an  error  in  aUculation  in  a  set- 
Termer  o.  tlement  must  be  corrected ;  but  otherwise,  as  to  an  error  in 
Doujd*4«71-  ^^^  though  much  is  said  as  to  equity  and  eonscienccj  it  is  clear, 
8 filaule &.S.  " conscience  must  always  be  grounded  on  the  law,**  and  so 
844-—         .  equity.     Hence  no  room  for  either  where  the  law  is  clear  and 

B.  38,  U  Dr.     ^j^rttkln 

&  Stad.  82     certain. 

&c.  Art.  4.  Monies  obtained  by  deceit.    ^  1.  As  where  the 

Selk.  28,  jeft.  had  a  wife  living,  married  another  woman,  and  received 
WaUSs,&Ball.  ^^'  rents,  she  may  have  this  action ;  for  she  is  deceived,  and 
W.  P.  133.—  her  pretended  husband  shall  not  avail  himself  of  his  own  fraud. 
mS'^14«Z1*  '^  '^  ^^®  ^®^'  "^^^civcs  the  premium  on  a  fraudulent  repre- 
Imp.  M.pT  sentation  of  a  sea  risk.  So  in  any  other  case,  where  a  man 
^'  obtains  mcmies  hy  fraud  or  deceit ^  or  by  any  imposition,  monies 

148^447.815.  P^^  knowing  facts,  but  mistaking  the  law,  not  demandable^ 
1  E^.8,        cannot  be  recovered  back. 

Shove  o.  Art.  5.  fVhen  the  consideration  fails.    ^  1.  As  title,  &c. 

rT'RT32  ^  ^^  ^®  P'^'  P*y  monies  on  an  annuity,  the  title  to  which  fails 
7d6J  Shove  V.  by  to  innocent  mistake  in  registering  the  memorials,  he  may 
JJ<**>— *  recover  it  by  this  action  ;  but  not  if  he  be  guilty  of  Buy  frauds 
HoUnef  f !  ^^  ^^  should  seem  culpable  negligence^  quod  malejicio  non  orir 
Hall.—  tur  actio.    But  in  the  case  of  the  annuity,  it  was  held  that 

irT  *2T  R  ^^Sl*  ^®  surety  jomed  in  the  receipt  for  the  money,  he  was 
360,Ttretton  ^^^  liable  to  this  action,  when  in  fact  he  received  no  part  of 
v.Rastob.—  it;  for  this  being  an  equitable  action,  it  is  unjust  and  contra- 
afw/*  ^  ry  to  the  principles  of  it,  to  hold  one  to  pay  money  who  never 
Cooke  0.  received  it,  and  to  estop  him  by  a  receipt,  in  whK^h  he  jobs 
Jliiiiai6iie.     fdr  form  sake  only. 
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^  2.  So  where  the  pit.  paid  monies  to  the  deft.,  on  his  pro-    Ch.  9. 
rmse  to  make  a  lease  of  land  to  the  pit.,  and  before  it  was    Art  5. 
made,  the  deft,  was  evicted,   the  pit.  recovered  back  the  V^^y^^ 
money  he  had  paid.  2  Esp.  3, 

So  where  the  money  is  paid,  and  the  thing  contracted  for  ©S^^'^^Si 
is  not  delivered,  this  must  be  repaid,  for  the  consideration  of  _p'oweU  on 
the  payment  fails.     As  where  A  paid  monies  to  B  to  have  CoDtracts, 
certain  shares  transferred  to  him,  and  this  was  not  done :  but  g^^^"* 
otherwise  if  the  shares  had  been  transferred,  though  to  a  less  Dutch  v. 
value ;  for  then  repaying  the  money  would  not  be  final  and  y**™"^ 
complete  Justice  between  the  parties,  and  the  pit.  by  accepting  im^^ip/ 
the  transier,  waives  his  election  to  sue  and  recover  back  the  174.— 
consideration  money — so  by  acc^itmg  any  performance,  or  ^  "|^-  ^* 
part  perforfhance,  for  one  cannot  confirm  the  act  in  par^,  and  liyMEAM, 
impeach  it  as  to  the  rest.  Towers  v, 

^3  So  if  a  sea  risk  be  not  run  m  any  part,  the  insurer  is  o^l  28 
held,  in  this  form  of  action,  to  refund  the  premium,  though  Weston  v.' 
not  run  even  by  the  fault  of  the  assured,  if  this  fault  be  mere  }'^^^''Z 
negligence  and  not  fraud.     And  so  for  part  where  the  risk  is  |^^^  ' 
by  settled  usage  divisible.  Show.  18«, 

§  4.  So  this  action  lies  against  an  auctiov^er  for  a  deposit,  §*°J^jj^ 
if  there  be  any  drfect  in  the  thin§  sold;  but  the  deposit  is  on-  boit.  124o.— 
ly  recoverable  with  interest,  not  damages  for  the  loss  of  the  Comber.  341. 
bargain.    And  it  may  be  doubted  if  the  deposit  can  be  re-  aas^^Sui-. 
covered  back,  if  the  buyer  accept  the  thing  after  he  has  dis-  rough  9.Skin- 
covered  the  defect  in  it ;   for  then,  fairly  understanding  the  " Jy^^J^®'* 
case,  he  ratifies  the  contract  of  sale  by  his  acceptance,  and  if  bi.  i'9.-.iiiip. 
he  sustains  any  loss,  he  must  be  made  whole  in  an  action  for  M.  p.  174.— 
damages,  adequate  to  the  defect  in  the  thing.  Holt's  R  35. 

^  6.  In  this  case  the  ph.  sued  for  money  paid  by  him  to  4/^5^^' 
the  deft,  for  land,  and  the  question  was,  if  die  deft,  could  Faxon, 
make  a  title  to  real  estate.  The  defi.,  thinking  he  was  tenant  in  a  receives 
/ee,  condracxed  to  sell  and  convey  the  estate,  and  received  fop  a^specSc 
i&161,  and  on  examination  it  was  found  he  was  not  able  to  per-  purpose,  and 
form  his  c<»itract ;  and  judgment  for  him.     It  is  to  be  oiK  p^?®  "PP'/ 
served  that  no  exception  was  taken  to  the  form  of  action.         |i^„  lies^'a 

§  6.  So  if  money  be  paid  for  a  horse  warranted  sound j  and  Day's  Ca.768, 
he  b  unsound^  and  there  is  an  immediate  return  of  him,  but  ^"J®*  ••  ^ 
otherwise  the  action  must  be  on  the  ufarrantee.    ^^It  is  not  3Bo8.&pT 
having  the  stipulated  consideration,  and  not  its  want  of  value^  ^^h  Johnson 
which  the  doctrine  respects.^  ».  Johnson. 

^  7.  Title  to  lands  in  question  in  this  action ;  as  where  A  ^^-  ^  ^• 
deposed  two  parceb  of  lands  to  B,  C,  D,  and  E,  in  trust  to  sell  johnson  t. 
and  divide  the  monies  among  his  brothers'  and  sisters'  chil-  Johnson, 
dren.  E  vms  one  of  twenty-four  persons,  entitled  to  the  mcmies. 
The  lour  trustees  were  proceeding  to  sell,  when  it  was  agreed  by 
B,  C,  and  D,  and  the  other  twenty-three  legatees,  that  E 


J 


178 


ASSUMPSIT. 


Ch.  9. 
Art.  5. 


3  Bos.  Si  P. 
191, 

Elliot  v.  Ed- 
wards.— 
8D.&E.676, 
Alpass  P.Wat- 
kina. 


Johns.  K. 
240,  750,HaU 
t>.  ScbuUs. — 
Pit.  citod  2 
Stra.  916.— 
Dougl.696.— 
-Deft.oited9 
Eait469&e. 


should  buy  the  two  parcels  and  pay  iSSOO  for  one,  and  £700 
for  the  odier.  B,  C,  and  D,  whh  consent  m  writing  of  the 
twenty-three  legatees,  covenanted  to  convey  a  good  tUle  to  £, 
but  B  and  C  only  conveyed  to  him,  and  he  took  possession 
and  paid  both  sums.  The  monies  were  divided  among  said- 
legatees ;  £  was  evicted  afterwards  of  the  small  parcel,  be- 
cause A,  the  testator,  had  no  title  to  it.  E  sued  the  deft.,  one 
of  the  twenty-three  legatees,  or  cestui  que  trusts^  to  recover 
back  the  share  of  the  £300  he  received,  but  though  required 
by  the  deft.,  E  refused  to  give  up  the  £700  parcel,  to  be  re- 
sold for  the  benefit  of  the  concerned.  Judgment  for  the  pit. 
And  the  coiut  held  the  two  parcels  were  distinct,  and  the  con- 
tract as  to  them,  as  two  distinct  contracts.  Hence  the  pit's, 
retaining  the  £700  parcel  was  not  adhering  to  the  contract  in 
part,  and  so  an  attempt  to  rescind  in  part.  Held  also  the  ^^  pit. 
never  had  any  title  conveyed  to  lum,"  as  only  two  of  the 
trustees  executed  the  conveyance.  But  third,  the  court  said, 
we  do  not  mean  to  be  imderstood  to  intimate,  ''  that  where  un- 
der a  contract  of  sale  a  vendor  does  legally  convey  all  the 
title  which  is  in  him,  and  that  title  turns  out  to  be  defective, 
the  purchaser  can  sue  the  vendor  in  an  action  for  money  had 
and  received.  Every  purchaser  may  protect  his  purchase  by 
proper  covenants ;  where  the  vendor's  title  is  actually  convey- 
ed to  the  purchaser,  the  rule  caveat  emptor  applies."  See  also 
Cripps  V.  Reade,  ch.  9.  a,  14.  Another  case  of  title  failing, 
and  monies  paid,  5  Taunton's  Reports,  815.  Assumpsit  lies 
to  recover  the  consideration  money  for  land  sold  and  convey- 
ed, 14  Johns.  R.  165 ;  though  the  vendor  in  the  deed  says  he 
has  received  it,  for  it  is  but  a  receipt^  and  parol  evidence  is 
admissible  to  prove  it  has  not  been  paid,  14  Johns.  R.  210, 
Shepherd  v.  Little.  Land  must  be  described,  13  Johns.  R. 
483. 

^  8.  B,  by  not  paying  his  purchase  money  for  a  household 
estate,  left  his  title  mcomplete,  the  sheriff  on  execution  against 
him  sold  it  to  D,  who  paid  down  a  deposit ;  this  he  recovered 
back  by  reason  of  defect  of  title,  there  had  been  no  formal 
conveyance.  See  also  Howes  v.  Barker. — 2  Esp.  R.  639, 
Farr  i^  al.  v.  Nightingale. 

^  9.  B's  land  was  to  be  sold  on  execution,  and  A  agreed 
by  parol  to  buy  it,  and  reconvey  to  B  on  payment  of  the  sum 
advanced,  and  a  reasonable  allowance  for  its  trouble.  A 
bought  it  with  his  own  money,  and  refused  to  reconvey  unless 
B  paid  him  $300  in  addition  to  principal  and  interest.  Tins 
B  paid,  to  get  his  land.  Held,  he  could  not  recover  back  the 
money  in  this  action.  When  be  paid  the  $300  to  A,  he  wa3 
the  owner  and  seller,  and  had  a  right  to  set  his  own  price.  , 
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^  10.  Where,  if  the  deft,  accounts  for  goods  to  the  owner,    Ch.  9. 
he  is  discharged  of  his  promise  to  account  for  them  to  a  third    Art.  6. 
person.     As  where  the  pit.  sent  goods  by  one  Kingsbury,  to  K,^>f^J 
be  sold  by  him  in  New  Orleans,  and  there  K.  left  them  with  12  Mass.  R. 
the  deft,  to  sell,  who  gave  K  a  promise  to  account  to  him-  for  ^^p*  I86, 
diem.     Held,  the  deft,  was  liable  to  the  pit.  for  the  proceeds  Hosmer"^'' 
in  an  action  for  monies  had  and  received;   and  his  account- 
ing with  the  pit.  for  them  discharged  him  of  his  promise  to 
Kmgsbury. 

§  11.  Failure  of  consideration^  in  equity.     The  rule  gener-  Newland  on 

aDy  is,  if  an  executory  contract  be,  when  made,  founded  on  a  92  87*-^e 

good  consideration,  the  failure  of  it  occasioned  by  a  subse-  1  Bro.'  c.  C. 

.  quent  contingent  event,  to  which  the  agreement  from  its  na-  ?^^~  ^.^ 

^  ...  1     1     •  •  ^        1  ".  W.dOSo. 

ture  was  subject,   is  not  regarded  m  equity  as  a  reason  lor  wbiteo. 
not  enforcing  it.  There  are,  however,  cases  decided  otherwise ;  Nutt,  enfor- 
as  2  P.  W.  217,  where  the  pit.  sold  the  deft,  shares  of  no  H^'^l'^^i^ 
value,  no  decree  to  enforce,  but  enforced  where  the  considera-  London  p.  ' 
tion  failed  in  part ;  but  other  cases  shew  there  is  no  difference  J'^**°*2."^"" 
between  a  failure  of  part  and  of  the  whole  of  the  considera-  329.-I 
tion ;  as  2  Vem.  421,  and  Pre.  Ch.  102,  312 ;  2  Vent. '359 ;  2  vim.  280, 
1  Atfi.  10  ;  in  both  cases  enforced  on  the  general  principle  in  Ja™©"^ 
equity.     So  3  Bro.  C.  C.  605  ;   so  1   Fonbl.  122  enforced,  a  Vesey340, 
though  the  grantee  of  an  annuity  &c.  died  before  the  agree-  Paine  v.  Mil- 
ment  was  executed.     So  equity  enforces  the  vendee  to  per-  ^g^^n 
form,  though  the  property  is  burnt  after  the  bargain  made,  Con.  246, 
and  before  conveyance,  the  chancellor  saying,  he  by  the  con-  ^j'T"   ^ 
tract  has  become  in  equity  the  complete  owner  of  the  house,  210, 212. 
was  vendable  as  his,  chargeable  as  his,  devisable  as  his,  his  iBro.C.c. 
assets,  and  descendable  to  his  heir ;   hence,  at  his  risk,  and  ^^^* 
he  would  be  entitled  to  any  profits  arising  &c.,  and  if  no  time 
fixed  for  conveying  it  to  him,  it  shall  be  conveyed  in  a  reason- 
able time.   Where  assumpsit  lies  or  not,  to  recover  back  passage 
money  paid  by  passengers,  the  vessels,  by  distress  of  weather 
&c.,  ftiiling  to  carry  them  to  the  ]daces  intended.     2  Bro.  C. 
C.  118;  1  Madd.  632. 

Akt.  6.  For  monies  paid  on  a  void  authority.     %\.  As  j  ^*l!^  ,^1'. 
where  an  agent  of  an  administrator  received  a  debt  due  to  the  x^^^ 
intestate,  and  paid  it  to  the  administrator,  and  afterwards  a  l  £sp.4.— But 
will  appearing,  and  the  administration  being  vacated,  the  ex-  ^un'^asVx 
ecutor  recovered  this  money  of  the  agent.     It  may  in  this  case  r.  125.— 
be  a  question,  if  the  executor  should  not  have  sued  the  ad-  imp.  M.P. 
ministrator ;   especially  if  the  money  had  been  paid  over  to  ^'^' 
him  before  notice.     In  Allen,  adm.  v.  Dundas,  it  was  held, 
that  payment  of  a  debt  to  an  executor  on   a  forged  will 
proved,  is  good,  though  afterwards  the  probate  is  declared 
void. 
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Ch.  9. 

Jlrt.  7. 

1  Ld.  Raym. 
742, 

Newgate  v. 
Davey. — 
Imp.  M.  P. 

2  Sboir.  21. 
—2  Mod. 
260,263.>- 
12  Mod.  Rex 
V.  Elter. 


Cowp.  204, 
Campbell  v. 
Hall. 


2Stra.915, 
Asileyv. 
Reynolds. — 
1  £8p.4,6.-- 
Said  to  have 
been  overul- 
ed  by  Ld. 
Kenyon,  see 
4  Johns.  R. 
246.— 1  Esp. 
84. 

4f.R.485, 
487,  Irving  v. 
Wilson  &  al. 
— 6T.R. 
406.--2  Pow. 
on  Con.  165 
lie. 

1  Esp.  6.— 
Dougl.  d96. 
Smith  r. 
Bromley. — 

2  T.  R.  763, 
766.— See  4 
Johns.  R. 
246. 

2BaiT.924to 
930,  Smith  v, 
Stotetbury.— 
Cro.  Jam. 
103,Brid£ev. 
Cage.— Sir 
Wm.  Jones 
ie6,Badow 
V.  Salter.— 
Cro.  £1.123, 
Barkley  V. 
Kempton. 


^  2*  So  monies  paid  by  the  order  of  a  court,  having  no 
power,  may  be  recovered  back ;  as  by  the  high  commission 
court  after  the  revolution ;  so  if  received  under  an  order  of 
sessions  afterwards  reversed ;  so  if  received  by  one,  pre- 
tending to  a  title  to  fees  be.  and  who  has  no  title  to  them  ;  so 
where  one  pays  a  forged  bill,  note,  or  bond,  for  the  authority 
is  void.  But  in  3  T.  R.127,  129,  &c.  in  AlKn  v.  Dundas, 
the  court  and  bar  argued  on  the  ground  that  a  payment  on 
a  forged  bill  S^.  was  valid,  because  the  payer  ought  to  ex- 
amine the  contract ;  and  see  Price  v.  Neal,  post. 

^3.  If  an  innocent  person  receive  money  on  a  forged  note, 
not  knowing  the  forgery,  it  is  no  crime  in  him,  but  he  shall  an- 
swer for  the  money  only ;  but  receiving  money  on  a  forged 
note,  knowing  the  forgery  is  a  publication  of  it ;  per  Holt. 

^  4.  So  where  duties  were  paid  on  sugars,  at  Grenada,  not 
by  law  payable,  the  pit.  recovered  them  back  from  the  collec- 
tor ;  they  had  been  left  in  his  hands  in  order  to  try  the  king's 
right  to  them.  In  this  action  there  was  tried  the  validity  of 
some  of  the  most  essential  prerogatives  of  the  crown. 

Abt.  7.  Monies  obtained  by  extortion^  imposition^  embez' 
sling,  &DC.  ^  1.  As  where  the  pit  pawned  plate,  and  the  paw- 
nee demanded  £10  as  usury,  which  the  pit.  pcud  to  get  his 
goods  back,  and  this  he  recovered  ;  this  was  not  paid  by  mw- 
take  or  deceit,  but  by  compulsion,  a  kind  of  force  the  law  will 
not  suffer  one  man  to  subject  another  to. 

^2.  If  a  custom-bouse  officer  seize  goods  as  forfeited,  not 
seizable,  and  take  money  of  the  owner  to  release  them,  which 
he  pays,  because  demanded,  and  to  get  his  goods,  diis  he  may 
recover  back  ;  it  is  paid  by  coercion,  not  as  a  bribe,  or  volu%» 
tarily.  If  it  bad  been  paid  as  a  bribe,  both  parties  had  been 
in  pari  delicto  ;  abd  if  voluntarily,  the  rule  "nonjit  injuria 
volenti,^^  had  applied. 

§  3.  So  where  a  creditor  of  a  bankrupt  demanded  £40  for 
signing  his  certificate,  and  his  sister  paid  it,  she  was  allowed,  in 
this  form  of  action,  to  recover  back  the  money,  as  havbg  been 
oppressively  extorted  from  her,  though  she  had  her  election  to 
pay  it  or  not  under  all  the  circumstances  of  the  case. 

\  4.  So  where  the  ph.  Smith,  the  bailiff,  arrested  one  Stan- 
ton on  Redshaw's  writ,  and  one  Stotesbury  promised  Smith, 
if  he  he  would  accept  him  and  one  Rippon,  as  bail  for  Stan- 
ton, he  Stotesbury  would  pay  Smith,  the  officer,  six  and  a  half 
guineas,  when  Stanton  should  pay  fifteen  guineas  to  Stotesbu- 
ry ;  this  was  held  to  be  oppressive,  and  that  the  officer  could 
not  recover  it,  and  that  if  he  had  received  the  money  he  must 
have  paid  it  back,  for  it  is  opinression  in  the  officer  to  take 
money  or  a  promise  from  the  party  or  bis  friend,  for  doing 
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wtMft  ft  IS  die  officer's  duty  to  do,  as  tt>  let  to  ba3  tie. ;  this    Cn.  9. 
was  (tedded  on  a  writ  of  error,  Smith  had  recovered  below.    Att.  6. 
It  IB  th#  sound  and  settled  policy  of  the  law,  to'  hold  all  offi^  V^V^^ 
cers  to  do  their  duty  for  their  legal  rewards ;  and  if  they  could 
be  once  allowed  to  make  bargains  for  somediing  more,  And  tb 
recover,  there  would  be  no  end  to  the  extortions  of  some  offi^ 
eers. 

(^  5.  So  where  a  nurse  carried  away  die  intestate's  money  at  Bud.  N.  P, 
his  death,  it  was  held  his  administrator  might  recover  it  from  her.  ^f^^^i 

^  6,  So  if  a  at^iom-houte  officer  take  exorbitant  fees  from  Whipe. 
the  master  of  a  vessel,  the  owner  may  recover  back  the  excess  ST'a^' 
m  this  action ;  for  in  4Bquo  et  bono  it  ought  to  be  rescinded,  and  mii'v.  motU- 

Si  facit  per  alium  facit  per  se.   But  an  officer  shall  have  his  mer^-^-^^tenr. 
jal  fees  for  servmg  an  erroneous  writ.  The  master  must  have  ^^^^^' 
been  c(m«dered  as  paying  in  the  course  of  his  business,  and 
so  the  owner's  act. 

Art.  8.  For  monies  paid  onjudgtnents  reversed^  erroneotif ,  Bui.  N.  P. 
fote?,8tc.     (j  1.  Monies  levied  on  a  conviction  afterwards  re*  iigf"^^*^^' 
versed,  may  be  recovered  back.    Here  the  ground  on  which 
paid  whcdly  fails. 

^  2s  So  where  the  ph.  had  matter  of  discharge,  but  from  ^  Burr.  1006, 
the  nature  of  the  court  could  not  there  plead  it,  and  therefore  JJs^p  ^m«2?** 
on  judgment  in  the  court  paid  it,  this  he  recovered  back  in  farlan.— 
this  action,  in  another  court.     See  1  Ld.  Raym.  742. 

§  8*  If  goods  be  sold  on  scire  fadas^  an,d  the  judgment  re-  '  J^-  J*-  ^^^ 
versed,  the  goods  shall  not  be  restored  to  the  debtor,  but  the  hq^'^om.^ 
value  of  the  money  for  which  they  sold  may  be  recovered ;'  Cro.  tx.  «7ft 
for  if  on  the  reversal  the  goods  should  be  restored,  there  would  ^^^ 
be  no  buyers,  and  of  course  no  execution.     2.  The  officer  is  Woodftne.-^ 
compellable  to  levy  the  debt  of  the  goods  ;  the  same  of  a  terra.  8  Co.  iw. 

4.  In  die  case  of  Groodyere  v.  Ince,  jt^Was  held,  if  the  Cro.  Jdi. 
sheriff  stU  A's  term  on  execution  to  a  i/rong-er,  and  judg-  U^JJ?*' 
ment  is  reversed,  A  shall  be  restored  only  to  the  money,  for  GKK>dy«r#  0. 
the  straf^er  has  the  terra  by  ad  of  the  law;   but  if  the  offi-  la**- 
cer  deliver  die  terra  itself  to  the  creditor  on  el^tt^  and  the 
judgment  is  reversed,  the  debtor  shaU  be  restored  to  the  term 
itself,  and  not  have  the  raoney  it  sold  for  Sic. ;  one  reason  may 
be  when  the  officer  sells  by  order  cf  law^  the  buyer  can  have 
no  warranty  J  but  when  the  thing  itself  is  set  off  to  the  pit.  he 
may  restore  it,  or  if  he  sell  it  to  a  third  person,  the  ph.  may 
warrant  it  ^  but  an  officer  cannot  deliver  goods  to  die  creditor 
on  execution,  or  b  he  to  warrant  them. 

^  5.  If  the  pk.  pay  money  to  the  deft,  on  legal  process,  af-  ^2^— tt' 
terwards  found  not  to  have  been  due,  the  pit.  cannot  recover  r.  %/^^  mw^ 
it  back  in  this  action  for  money  had  and  received  ;  the  debt-  riotv.Hamp- 
or's  promise  to  pay  the  judgment  is  void,  but  a  third  person's  cISli*!).  its. 
is  good.  ^Cowp.i2»l 
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Ch.  9.  ^6.  The  pit's,  clerk  embezzled  his ^noieswd  money  bc^ 

Art.  10.    and  paid  to  the  deft.,  for  insuring  lottery  tickets  against  a  stat- 

i^^v^^  ute.     As  these  notes  and  monies  were  paid  for  an  illegal  con^ 

Cowp,  197,    nderaiion^  and  their  identity  could  he  traced^  the  pit.  recov- 

fe   1 -I'l^f!?  ^^^^  *°  ^^^  action  for  money  had  and  received,  and  though 

Raymr742.  *  ^^  clerk  was  particeps  crimini$,  yet  the  pit.  was  not. 

Dongl.  137,       .  Art  9.  For  the  proceeds  of  one's  property  another  gets  by 

J^Klnny—    ^ong  and  sells.    1^1.  It  is  now  settled  law,  that  if  one  gets 

2  Mod.  268.    my  property  by  wrong  and  sells  it,  I  may  recover  the  proceeds 

of  him.    I  may  waive  the  im't  and  sue  for  the  property.    As 

where  A  delivered  to  B  a  masquerade  ticket  to  sell,  and  C 

took  it  from  B,  and  B  paid  the  value  to  A,  the  owner.     Held, 

that  B  miglit  sue  C  for  the  money  he  had  received  for  it,  and 

C  not  producing  the  ticket,  the  court  will  presume  he  had 

turned  it  into  money  ;  and  same  principle,  2  Ld.  Raym.  1216, 

Lamine  v.  DorriU. 

5  T.  R..197,  ^  2.  So  if  a  trader  commits  a  secret  act  of  bankruptcy,  and 
S"***^c^e  ^®"  P^y^  money  to  a  carrier,  the  trader's  ussignees  may  re- 
— ^Imp.  M.  F.  cover  it  back.  So  this  action  lies  against  the  stake-holder,  by 
173.  the  winner  on  a  wager,  where  that  is  not  against  law,  as  by 

winning  he  becomes  legally  entitled  to  the  money.  To  this 
action  for  money  had  and  received,  the  condictio  indebiti  of 
the  civil  law  bears  a  strong  resemblance. 

6  T.  R.  Art.  10.  For  monies  paid  on  contracts  .illegal  and  void  in 
eoo.— lMu8.  law.     §  1.  The  general  rule  is  that  monies  paid  on  such  con- 
?Salk""22—  tracts  may  be  recovered  back,  except  in  two  cases.    1.  Where 
Ck>wp.  343.     the  pit,  is  not  entitled  to  the  money  in  equity  and  good  con- 
science.    2.  Where  the  pit.  is  particeps  criminis,  and  in  pari 
delicto.      In  the  case  of  a  bribe,  both  are  equally  guilty  ;  and 
2  Caines'  R,  147,  Belding  v.  Pitkin. 

4T.R.661         ^^'  I"  ^^^'  1785,  M'Intosh,  at  Calcutta,  borrowed  of  the 

Muntbal.     defts.  British  subjects,  at  respondentia^  £2166^  l^.  Ad.  at 

stokes  &al     ^^  ^^^  cent.,  on  a  contract  void  by  7  Geo.  1  and  21  Geo.  3 ; 

*-6T.R.406.  December  21,  1485,  he  died  and  left  the  pits,  his  executors, 

who  October  1786,  on  request  paid  the  defts  £2004  3^.  4d. 

19  discharge  of  the  bond ;  and  finding  they  had  paid  monies 

^bn  a  contract  void  by  statute^  now  sued  to  recover  them  back. 

4  HI.  Com.     Judgment  for  the  defts.     For  as  they  bond  fde  lent  the  mon- 

7,8.— Mar-     ey,  they  ought  in  equity  and  good  conscience  to  retain  it. 

^of^T    '^^^y  received  the  monies,  when  paid,  on  a  contract  not  ma- 

2, 8. 8.      **  ^^'"^  *»  *^>  ^  crime  agamst  the  law  of  nature,l)ut  mdum  prohi- 

hitum.    If  one  sue  to  enforce  an  illegal  contract,  he  must,  1st, 

^      draw  justice  from  a  pure, foufUain^  and  have  clean  hands; 

2d,  potior  est  conditio  possidentis.  ,  Yet,  however,  it  was  held 

Uiat.the  defts.  could  not  have  compelled  payment  of  this  bond. 
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^  3.  The  pit.  paid  £64  17«.  6d.  premium  to  the  deft.,  the    Ch.  9. 
officer  keeper,  for  insoring  lottery  tickets,  and  recovered  of   Art.  11. 
tfaem  that  sum,  the  insurance  being  void  by  statute.     Here   V^^v^^ 
Blaekstone  J.  said  the  contract  was  not  criminal j  but  merely  void^'  2  w.  Bl.  lOTS; 
as  to  the  ph.,  for  as  it  was  said  the  aet  makes  the  insurance  ^^^i  J«qi^ 
criminal  only  in  the  office  keeper  insuring,  and  not  in  the  in-'  cowp!  ufyf 
sured  ;  and  according  to  the  case  of  Browning  v.  Morris,  if  790.— ii  h.' 
the  office  keeper  had  paid  the  loss,  he  could  not  have  recov-*^^*"^ 
ered  back  the  money.   And  79S,  Ld.  Mansfield  said  that  the  to  TW, 
party  paying  usurg  may  recover  back  the  exuis  of  interest ;' drowning  9. 
and  so  if  a  bankrupt  pay  money  to  get  his  certificate,  be  '"ay  Seft^mw 
recover  it  back,  for  though  he  is  a  party  to  the  illegal  act,  yet  to  pa^  the 
he  is  not  in  pari  delicto  :    in  the  first  case  the  statute  punish-'  R?*^'*  ^^Jj 
es  only  the  lender  on  usury ^  and  in  the  seaond  the  creditor  of  not  opme 
the  bankrupt.  the  deft^ 

§  4.  Lord  Mansfield  in  Dougl.  679,  (cited,)  made  this  dis-'  diTthJIoM"- 
tinction,  **  If  the  act  be  in  itseff  immoral^  or  a  violation  of  the  vent  act,  u 
general  laws  of  public  poUcy,  then  the  parQr  paying  shall  not'  ^'^^^  ^^ 
have  this  action,  for  where  both  parties  are  equally  criminal  2  Johns.  R. 
against  such  general  laws,  the  rule  is  potior  est  conditio  defenr  5286,  Waitev. 
dentit.    But  there  are  other  laws  which  are  calculated  for  the  Harper, 
protection  of  the  subject  against  oppression,  extortion,  and  de- '  .    , 
ceit ;    if  such  laws  are  violated,  and  the  deft,  takes  advan-  Robinsoii. 
tage  of  the  pit's,  situation,  then  the  pit.  shall  recover. 

^  5.  If  A  receive  money  to  the  use  of  B,  on  an  illegal  con-  TennaotV 
tract  between  B  and  C,  A  shall  not  be  allowed  to  set  up  the  EiHot,  1  Bos. 
illegality  of  the  contract,  as  a  defence  against  B  ;  and  Farmer 
V.  RusseU,  296. 

^6.  So  if  I  get  A  to  insure  my  ship,  and  she  is  not  sea-  Mathallfi67. 
worthy,  I  may  recover  back  the  premium,  when  no  fraud  is 
imputable  to  me  ;  for  the  policy  never  attaches,  the  risk  never 
begins ;  and  some  cases  go  so  far  as  to  say  I  may  recover 
back  the  premium,  even  though  I  knew  she  was  not  sea-wor- 
thy when  I  received  it.  These  cases  go  on  the  ground,  that 
the  underwriter  never  runs  any  risk  in  such  a  case,  and  so 
there  is  no  consideration  for  his  retaining  the  premium.  But 
some  doubt,  and  with  some  reason,  if  going  so  far  does  not  afibrd 
very  considerable  temptations  to  practise  fraud,  because  the  as- 
sured has  the  temptation  to  throw  the  risk  of  a  bad  ship  upon 
the  underwriter,  thinking  he  will  not  come  to  the  knowledge 
she  is  not  seaworthy,  as  the  chance  is  always  very  considera- 
ble he  win  not,  though  in  fact  she  be  so. 

Art.  11.  For  monies  mispaid  to  an  agent,  not  paid  over,  q^^  ^^ 
&c.  ^  1.  One  question  arises  in  many  of  these  cases,  what  BuUerv. ' 
is  a  paying  over  ?  It  has  been  held  that  merely  passing  monies  Py"*®^ 

177.— Sua.  480.— 1   Camp.  N.  P.R.a96,  Townson  o.  Wilson ;   for  mooey  over-receiv- 
ed agMoitptriifa  oAcen.— 4Boe.  hF.  2Q|,' Taylor  v.  Hare. 
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in  necwnS &c., if  mt  a paj^oYw;  m  iriicire  the  pit.  ptid  oq 
a  policy  to  tbe  deft.^  as  agent  fot  tbe  insured  £2100,  tfainkkig 
tbe  less  fair,  deft,  on  the  paymeat  passed  It  to  the  credit  ca 
hia  priiicipals  a^Ftinat  £6000  they  owed  him  ^  the  pit  demand* 
od  the  money  as  for  a  foul  loss*      There  was  no  change  of 
the  agent^s  situaticm  after  notice  of  the  loss :    he  had  not 
accepted  any  fresh  billa,  nor  advanced  amr  new  monies^nor  giv- 
en any  new  ci»dit  to  his  priooipals.    Judgment  for  the  pits. 
Qut  h^d,  that  had  the  agemt  paid  it  o?er  to  the  princ^ials  be- 
.  fore  called  on^  the  action  must  have  been  against  them.  Where 
the  agent  acts  fairly,  it  is  very  plain  the  acdoo  ought  to  be 
brou^t  against  the  principal,  especially  when  he  holds  the 
money. 
4 1.  E.  6^,       ^  2.  In  July  1?85«  the  ph.  paid  monies  to  Hurd,  a  collector  of 
Gmaway  v.  excise,  on  a  statute  which  had  been  repealed,  who,  before  the 
^¥t  'brMd    ^^^^^  ^^  brought,  had  paid  it  over  to  the  superior  officer. 
V.  Bri^J^fT^    Judgment  for  the  deft.,  and  the  pit.  must  have  recourse  to  the 
bftDksv«-T        superior  officer.    See  ch.  56,  a.  3,  s.  3. 
4S^g^^%m      vi  3.  In  this  case  the  pit.  paid  quit  rents  to  the  deft.,  as  the 
S«dler  f«     '  a^ent  of  Lady  Windsor ;  the  deft,  had  his  receipt  for  the 
JEtsds.  monies  received  to  the  use  of  L§dy  Windsor.    Her  ri^ht  to 

the  rents  was  denied  by  the  ph.,  and  he  brought  this  action  to 
try  their  rights.  Judgment  for  the  deft. ;  for  the  action  should 
have  been  Drought  against  Lady  Windsor.  As  the  money  was 
paid  to  her  known  agent,  whether  he  had  paid  it  over  or  not. 
It  was  improper  to  try  the  right  in  an  action  against  Am,  and 
when  it  was  knoum  he  acted  for  her,  and  the  court  doubted  as 
to  the  case  of  Jacob  v.  Allen.  See  1  D.  b  E.  62. — 1  Ld. 
Raym.  742. 
n?"^'  Sf^'  ^  4,  If  I  recover  monies  for  my  principal,  my  services 
tott  *  therein  are  a  charge  upon  them,  and  may  be  deducted,  and 

is  not  in  the  nature  of  a  cross  demand  or  mutual  debt. 
i  T.  R.  885,  ^  5.  The  piL  was  a  broker  or  agent,  with  a  commission  del 
&*  ?^^^  ^^^^  ^^  ^*»  ^®  ^^  absolutely  liable  to  his  principal,  in  the 
•tsignees.—  ^^t  mstance.  The  bankrupt  underwrote  policies  largely  for 
0  JoiiDs.  R.  the  pit.  for  his  foreign  correspondents,  on  which  the  losses  were 
v^GeUton^  £661,  These  the  pit.  paid  to  his  correspondents  in  consequence 
piotjcetothe  of  bis  dd  credere.'  The  bankrupt  owed  the  pit.  this  £661, 
agent  not  to  ^od  charged  him  with  the  premiums.  At  the  time  of  the 
Gff^'^dpi  haokruptcy  tbe  pit.  owed  the  bankrupt  £1356.  This  he  paid 
money  to  the  assignees,  not  kuowinff  he  %ms  entitled  to  hold  the  £661 

^^^^l  dtt€  to  him  as  a  set-off.  Afterwards  finding  his  nuslake,  he 
aodreeeiyed,  sued  for  and  recovered  this  £661,  which  he  bad  a  right  to 
b  not  neces-  have  retained  be.  This  case  goes  on  the  principle,  that  one  igno- 
S7p«5w^  rant  of  his  right,  may  neglect  to  make  his  claim  when  be  may 
ia  b^  com-     do  it,  and  yet  afterwards  assert  it.     And  was  not  this  igno- 

pofaiofr,  and   nince  of  his  legal  right  ? 
»ot  made  ex-  ^         °^ 

tfttaOj  to  tbe  principalis  nstf . 


MONEY  HAD  AND  RECEIVED.  185 

^  6.  The  pits,  in  this  case  confided^  tboo^  improperiyi  io    Ch«  9. 
the  mistakeo  affiriDation  of  the  defts.,  and  paid  them  money.    Art.  13. 
The  court  held,  the  phs.  might  recover  it  back  in  this  form  of  s,^-\rsj 
action.  As  where  the  deft's.  teller  told  the  pits.,  that  the  defts.  a  BiMt.  R. 
received  ^850  checks  of  the  pits,  of  one  Rawson's  which  Were  ^  |^n>oa 
bad,  and  the  pit's,  teller  giving  credit  to  this  assertion  received  UQ°ted' 
them,  and  paid  the  defts.  for  them,  when  in  UxA  the  de&s.  States  Baak. 
received  them  of  the  Boston  Bank* 

^  7.  This  was  an  action  for  money  had  and  received.   The  4  Blast.  R.- 
deft,  received  nmues  awarded  him  under  the  British  treaty  ^^  Heard^ 
of  1794,  but  in  equity  and  justice  it  belonged  to  Geyer  b  o^i^r^  soa 
Son^  and  their  assignee  recovered  in  this  action.     Accordii^  v,  Bcadford. 
to  this  case,  if  monies  be  justly  due  to  A,  and  diey  be  award-» 
ed  to  me,  I  bold  them  to  his  use,  m  trust  for  him,  and  his  right 
to  them  may  be  enforced  in  a  court  of  law  m  this  form  of 
action.     In  this  the  cet^tii  jve  tnui  recovered  against  his  itut^ 
tee  00  parol  evidence,  proving  he  was  such  m  fact,  though  it 
did  not  appear  in  the  award.  ^ 

^  8.  A  and  B  agreed  to  buy  certain  goods  jointly  ;.A  tools  32i^suiJ^. 
the  whole  to  himself  and  sold  a  part,  and  applied  the  rest  to  Campbell. 
his  own  use.     Held,  he  was  liable  to  B  for  his  proportion  of 
the  profits  of  the  purchase. 

Aet.  13.  Several  ca$ee  mtmejf  had  and  received.     ^  1.  In  stra.  406, 
this  case  the  pk.  paid  to  the  deft.  £262  10«.  For  this  sum  he  ^otcb  9. 
promised  to  transfer  to  the  pit.  five  shares  in  the  Welsh  cop-  inl^]^['p. 
per  mines  on  a  certain  day  named.     On  that  day  he  refused  is?.— 1  D.  h 
to  transfer,  and  the  pit.  sued  him  for  the  money,  as  being  had  f '^^'^"p 
and  received  to  his  use,  and  recovered  £175,  the  value  of  the  277.  * 
stock  the  day  00  which  it  should  have  been  transferred.     The 
court  considered  the  action  as  brought  not  for  the  money, 
*^  but  tbe  damages  in  not  transferring  the  stock  at  the  time.'' 
Quere,  if  this  action  was  correcdy  brought. 

%  2.  This  action  lies  for  a  legacy,  where  the  executor  ac*  Bui.  N.  p. 
knowledges  it  b  ready  to  be  paid  \  this  must  be  on.  the  ground,  e1^^^^ 
be  has  received  the  money  to  the  legatee^s  use,  though  the  Turner.—  ' 
best  practice  is  to  sue  specially  for  the  legacy.     So  it  lies  for  Tompkins  v. 
monies  paid  to  a  customhouse  officer  to  run  goods,  which  were  ]  sa'ikl'sa; 
seised.     But  the  pk.  must  not  be  particepe  crimiwis  ;  for  then  Web  w. 
there  is  no  reason  he  should  have  Us  money  again,  for  he  <^^op. 
parts  with  it  fireely,  and  volenti  non  fit  it^uria,  and  also  the 
nito  fttiUer  eU  eniUio  d^fendeniie  affiles.    But  the  rule  of 
velenti  tec  does  not  iqpply,  where  the  party  has  not  his  free- 
dam  of  exercising  his  will,  and  theug^i  his  restraint  is  only  that 
of  a  borfcfwer  en  usury  lie. 

^  3.  Bui  this  aetioii  does  not  lie,  where  the  deft,  enters  into 
aatielea  to  tK^oount,  foi  the  pk»  haa  a  higher  remedy,  a  qpeeial 
actkm  Oft  tha  artkdea )  a  qiecial  ctBtract  toe  ej^dudes  an  im- 
pUed  one. 


186  ASSUMPSIT. 

Ch.  9.  {^  4.    Blanchard  ta  Lewis  in  En^nd  became  bankrapts, 

^ri.  IS.  Potts,  the  deft.,  knowing  it,  attached  a  debt  due  to  them  from 

^^^'V-^  Russell,  in  Rhode  Island^  and  recovered  it.     Their  assignees, 

4  T.  R  182  the  pits.,  brought  this  action  against  Potts,  and  recovered,  for 

to  i©5,  Hun-  when  Blanchard  tz  Lewis  became  bankrupts,  the  debt  from 

signeesi.**  Russell  became  due  from  him  to  their  assignees,  and  thea 

Potts.— 1 H.  Potts  recovered  it  to  their  use.                                   *    ^^ 

Bl.  665,  Sill  ^  5^  jf  j^u  officer  levy  money  on  an  execution,  the  pits  may 

—1  East  6y  have  this  action  ;  and  if  the  officer  die,  this  action  Jies-a^mst 

Smith  V.  Bu-  his  executor.     So  if  the  pit.  die,  his  executor  may  have  it, 

Salk*?2^  though  objected  that  it  was  a  personal  tortj  that  died  with  the 

Ld.Ri^ni.  pit. ;  for  it  is  an  injury  to  his  estate^  and  within  the  equity  of 

^-^Mod.  the  statute  of  4  Ed.  3,  13. 

liams  &  al.  v.      §  ^'  ^ut  it  has  been  decided,  that  stock  in  the  funds  cannot 

Carey.  be  demanded  as  money  in  this  action  ;  for  where  stock  is  10 
2  w.  Bl.  684^  be  demanded,  it  must  be  sued  for,  and  the  value  of  that,  at  the 

r^e^vi^ne^  time  it  should  have  been  transferred  or  delivered,  is  the  mea- 

-^1  Burr. 589.  sure  of  damages,  and  it  may  be  a  question,  if  the  form  of  the 
—1  Easti.—  action  in  Dutch  v,  Warren  was  correct, 

c^'^  790  §  '7*  Nor  can  the  pit.  in  this  action  recover  an  mireasonable 

Jeskms  r.  '  demand,  though  not  usurious,  as  half  the  pro6ts  of  a  sale  over 

Brooks.—  and  above  principal  and  interest.      Only  the  net  sum  without 

306°w*'lk*"'  *"^®r®st  can  ha  recovered ;  for  as  the  action  is  only  for  money 

r.  Constable,  had  and  received,  it  can  be  only  for  the   money  actually 

1  Com.  D.  received  to  the  pits.  use.  But  as  to  monies  obtained  or  de- 
^^^**  talned  by  fraud,  see  Interest. 

2  Burr.  1082,  ^  8-  This  action  lies  for  money  lent  at  play ;  for  by  the 
Robinson  ».  statute  of  the  9  of  Ann,  the  security,  not  the  contraci^  is  void. 
Bland.  jj^^j^  therefore,  the  lender  taken  security,  it  would  have  been 

void,  but  the  matter  remaining  in  contract,  that  was  not  void. 
So  was  the  decision  in  this  case,  and  this  nice  distinction*  is 
visible,  a  contract  made  to  me  may  be  valid,  and  yet  the  secu^- 
rity  given  to  me  may  be  void.   A  contract  to  pay  me  $1000, 
this  may  be  valid,  but  his  security  for  it,  as  his  mortgage  of  lands 
in  fee  merely  in  writing,  and  not  by  deed,  may  be  void.     But 
was  not  the  statute  passed  to  prevent  gaming  ?    And  if  such  a 
distinction  as  above  can  prevail,  the  winner  will  only  take  a 
contract,  and  trust  to  that  and  recover,  and  thereby  generally 
defeat  the  statute.     It  may  be  well  doubted  if  the  legislature 
thought  of  any  such  distinction. 
6T.  R.  434,        Art.  13.  In  this  action  the  husband  cannot  recover  monies 
^'e!^At'kin-  '^cured  to  his  wife^s  sole  and  separate  use.     ^  1.  In  this  case 
!^a,  oneStoddart  devised  lands  to  Uiree  trustees,  in  trust,  to  sell 

for  the  benefit  of  certain  persons,  one  of  whom  was  the  deft's. ' 
wife,  and  under  it  to  receive  the  rents  and  profits,  and  to  pay  a 
certain  part  to  her,  for  her  sole  and  separate  tise,  exchmt>e  of 
her  husoand^s  control.    The  land  was  not  sold,  but  the  trus- 
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trees  let  the  collieries  &c.  The  deft's.  wife,  before  her  mar-  Ch.  9.  ^ 
riage,  conveyed  one  eighth  part  of  the  profits  to  the  pit's,  wife^  Art.  14. 
then  married,  to  her  sok  use^  and  exclusive  of  her  huibanffs 
control.  The  trustees  re^ieived  rents,  and  paid  the  deft's.  wife 
her  whole  part,  not  knowing  she  had  sold  one  eighth  to  the 
pit's,  wife.  Judgment  was  for  the  deft ;  for  this  one  eighth 
belongs  to  the  pit's,  w^e^^  her  husband  cannot  sue  for  it;  and 
the  said  trustees  may  be  considered  as  her  trtistees.  If-  he 
could  recover  this  money,  he  would  destroy  her  separate  right. 

§  2.  This  action  dies  not  lie  for  money  paid  on  a  note*  Mass.  S.  J. 
This  was  assumpsit  for  money  had  and  received.    Porter  had  xera^nw* 
a  note  against  Rogers  and  sued  it ;  and  in  this  action  Rogers  Rogers  v. 
attempted  to  prove  payment  on  it,  but  failed  to  do  it,  and  Por-  Porter. 
ter  recovered  the  whole  note.  Rogers  then  brought  this  action 
Xo  recover  the  amount  of  the  payments,  and  judgment  was 
against  him ;  for  those  pajrments  were  tried  in  the  first  action, 
and  then  was  the  time  to  try  their  validity ;  and  that  they 
could  not  be  tried  again,  for  a  matter  once  tried  in  a  personal 
action  is  final,  and  cannot  again  be  tried,  on  an  idea  that  new 
and  subsequent  evidence  has  been  found,  as  was  suggested  in 
this  case.    In  such  case  there  can  be  no  remedy,  but  in  a 
review  or  a  new  trial  in  the  usual  course,  or  specially  allowed 
by  the  court  or  the  legislature. 

^  3.  The  pit.  paid  monies  to  the  deft,  for  a  share  in  a  13  Mass.  R. 
cruise,  proposed  to  be  made  by  a  privateer,  which  cruise  was  ^^^^^i^. 
prevented  by  a  peace  made.     Held,  the  pit.  could  not  re-  iq^, 
cover  it  back. 

Art.  14.  Where  there  is  a  warranty,  this  action  for  money 
had  See.  does  not  lie.  Yet  generally  it  does  where  pit.  pays  the 
deft,  for  a  thing,  and  by  his  fault  the  pit.  does  not  get  it ;  be-' 
cause  when  there  is  a  warranty,  or  special  covenant,  there  is 
a  remedy  on  a  special  contract  to  which  the  party  must  resort ; 
as  where  this  exists,  the  law  does  not,  and  need  not  raise  an 
implied  promise,  or  an  assumpsit  in  law,  the  very  ground  of 
this  action  for  money  had  and  received.  Nor  does  this  action 
lie  where  the  pit.  ought  to  look  to  his  title,  nor  where  the  con- 
tract is  executed  in  part ;  for  where  executed  in  part,  this 
action  to  recover  back  the  consideration  money,  does  not  do 
final  justice  between  the  parties.  See  Ch.  122,  a.  15,  this 
subject  further  considered. 

I  2.   Carey  Bartlett  possessed  a  leasehold  estate,  and  died,  6  T.  R.  606, 
and  his  widow  took  administration  on  it,  calling  him  Caleb  ^"J^lf ' 
Bartlett ;  she  died,  and  the  deft..  Read,  claimed  the  estate  as  i  Com.D. 
her  administrator,  and  sold  it  to  the  pit.  for  j&42,  and  delivered  175,  see 
to  the  ph.  the  lease  itself,  but  made  no  assignment  of  it,  or  johnson/ 
any  conveyance.  The  deft,  said  "  the  premises  were  his  right  8  Bos.  L  P. 

Jones  V.  Ryde,  6  Taan.  488,-11  Johns.  R.  627^12  Johns.  436— Bat.  Serg.  & Rawk 42. 


IM 


Assuifpsrr. 


Art  14. 


Ddbg  «64, 
Bree  v.  Hoi- 
beck. 


Mass.  S.  J. 
Court  1797, 
at  Portland, 
Little  V.  Ro- 
berta. 


Mass.  S.J. 
Coart,  Essei 
county,  Nov, 
1792,  Cross- 
man  v.  2d 
Parish  in 
Beverly.  ^ 


•sd  pfoperty  to  do  what  he  pleased  whh,  and  if  any  thbg 
happened  be  would  see  the  ph.  righted."  Afterwards,  anotber 
penoD  took  a  proper  admintstFaticHi  on  Carey  Bartlett's  estate, 
and  recovered  it.  Judgment  was  for  the  pit.  for  the  monies 
paid ;  and  Lord  Kenyon  said|  the  whole  passed  by  porol; 
and  both  parties  proceeded  on  a  misapprebensioB,  thinkbg  the 
deft,  was  the  legal  repesentattveof  Carey  Bartlett,  the  lessee, 
though  it  afterw^Birds  was  found  he  was  not,  so  the  money  was 
paid  bj  mistake,  for  a  thing  he  could  not  sell  who  received  the 
money. 

^  3.  In  this  caae  the  conrt  recognised  the  authority  oi  Bree 
V.  Holheek,  in  Douglas,  in  which  the  deft.,  as  administra- 
tor with  the  will  annexed,  assigned  a  forged  mortgage  to  the 
ph.,  then  not  known  to  be  forged,  and  covenanted  diat  neither 
he  or  the  testator  had  incumt^red  the  premises.  So  he  did 
not  covenant  for  the  goodness  of  the  title.  More  than  six 
years  after,  the  ph.,  the  assignee,  discovered  the  forgery,  and 
brought  this  action  to  recover  back  tbe  J&1200  he  had  paid 
for  the  assignment,  and  judgment  against  him  ;  for  there  was 
no  fraud  on  tbe  deft's.  part,  and  the  court  said,  "  it  was  incum- 
bent on  the  pit.  to  look  to  the  goodness  of  his  title ;  but  see 
several  other  cases  on  this  point. 

^  4.  This  was  an  action  on  a  note  of  hand,  the  deft,  gave 
the  pit.  for  the  consideration  in  the  purchase  of  land,  to  which 
it  was  said  the  ph.,  the  seller,  had  no  title ;  but  as  tbe  pit.  had 
given  his  deed  of  the  land  with  warranty^  the  court  refused  to 
go  into  the  consideration  of  the  note.  On  tbe  same  ground 
rtie  deft,  could  not  have  sued  for  money  had  and  received,  to 
recover  back  money  he  paid  for  the  lands ;  because  he  had 
taken  a  deed  of  them  with  warranty^  and  further  the  deft,  had 
conveyed  the  lands  to  the  pit.,  and  given  him  possession. 

^  5.  In  Massachusetts  since  the  State  Constitution  was 
adopted  in  1780,  if  persons  ofof^  denomination  tf  Ckriittam 
have  been  taxed  in  their  parish,  and  have  paid  their  taxes  in- 
to the  parish  treasury,  and  have  attended  worship  under  a  re- 
ligious teacher  of  another  denomination  of  Christians,  he  has 
in  this  action  recovered  for  the  monies  so  paid,  (the  amount 
of  the  taxes,)  and  .the  action  has  been  brought  by  this  teacher 
against  the  inhabitants  of  tbe  parish  into  whose  treasury  the 
same  have  been  paid.  On  the  third  article  in  the  Massachu- 
setts Declaration  of  Rights,  the  question  has  usually  been,  if 
the  religious  teacher  suing  has  been  of  a  different  denomina- 
tion^  and  if  the  party  so  taxed  and  paying  has  attended  on  his 
preaching,  not  what  this  party  has  been  at  heart.  Bot  it  has 
been  rigfady  holden,  that  the  attendance  must  be  sincere,  not 
merely  to  avoid  paying  taxes ;  and  on  these  principles,  was 
the  case  of  Crossman,  a  Baptist  minister,  decided  against 
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this  congregatiafMd  parish  in  Beverly ;  and  when  this  court,    Ch.  9. 
about  dbe  year  1802,  decided  a  man  to  be  a  baptist  must    Art.  14. 
have  been  d^t^  and  that  his  taxes  could  not  be    claimed  ^^v^y 
hf  a  baptist  teacher,  unless  he  had  been,  must  have  been  QuBre,  as  to 
determined  on  this  principle,  namely,  unless  the  party  so  paying  this  doctrine 
the  tax  had  been  dipt,  he  was  not,  in  the  eye  of  the  law,  a  ^^  ^»«*»«- 
baptist,  and  so  hb  attendance  was  fraudulent  in  law,  and  only 
to  avoid  his  taxes.     The  pit's,  society  was  not  incorporated. 

^  6.  In  the  foregoing  cases  are  involved  the  general  princi- 
ples of  this  action  for  money  had  and  received ;  but  as  the 
ph.  in  this  action  can  recover,  whenever  in  equity,  and  by  the 
ties  of  natural  justice  or  on  moral  principles,  he  ought  to  have 
the  money  of  the  deft.,  it  is  easy  to  perceive  that  this  action 
may  be  continually  extended,  as  new  cases  turn  up ;  and  as 
ftis  action  thus  goes  on  moral  and  legal  principles,  blended 
together  hi  the  case,  each  case  stands,  in  a  measure,  on  its 
own  facts  and  principles.  If  A  falsely  represent  himself  en- 
titled to  certain  landis,  under  certain  statutes,  to  B,  and  receive 
money  of  hiyi  under  an  agreed  sale,  he  may  in  this  action  re- 
cover it  back.     2  Day's  Cases  337. 

Two  objections  have  been  made  to  the  extensive  use  of  this  Cowp.4i4, 
action.  1.  As  the  pit.  only  states  that  the  deft,  owes  him  so  h^^^"*' 
much  money,  had  and  received  to  his  use,  promised  to  pay  it ; 
the  deft,  never  can  know  with  certainty,  tiU  the  trial,  what  the 
pit.  means  to  prove,  or  what  the  deft,  is  to  answer  to,  and  so 
he  may  often  of  necessity  come  to  trial  totally  unprepared. 
2.  That  to  the  demand  so  stated,  the  deft,  must  necessarily 
plead  never  promised ;  so  that  the  matter  or  point  tried,  never 
appears  on  the  record.  To  obviate  these  difficulties,  which  are 
usually  more  in  appearance  than  in  fact,  (for  the  parties  gener- 
ally find  in  season,  what  the  question  will  be,  be.)  the  English 
courts  very  properly  sometimes  require  a  memorandum  filed, 
stating  in  substance  the  ground  the  pit.  means  to  go  upon. 
This  in  a  good  measure  obviates  the  first  objection,  but  not  the 
second.  Still  it  will  not  appear  upon  the  record  what  point  in 
the  cause  the  verdict  or  judgment  goes  upon. 

?i  7.  In  this  case  it  was  adjudged,  that  assumpsit  does  not  ^Maas.  R.  66 
lie  to  recover  back  monies,  when  the  parties  are  in  pari  deUc-  vvimIow  ; 
to  &c.,  or  equally  guilty  or  equally  innocent ;    for  then  both  also  see  Bliss 
parties,  in  point  of  fauh  or  innocence,  being  in  the  same  situ-  Ji^^iTria! 
atioD,  me/ior  est  conditio  defendentis  is  a  rule  that  applies,  and  —3  £ilst222. 
in  this  case  of  Gates  v.  Winslow,  as  no  fraud  appeared,  the  7fL^^'^^' 
court  presumed  ^e  deft.,  who  sold  Canada  lands,  to  which  his 
title  was  badi,  to  the  pit.,  and  received  the  monies  for  them  of 
him  he  sued  for,  was  as  innocent  as  the  pit. 

^  8.  In  thb  case  the  deft,  fairly  purchased  a  forged  bill  for  a  f^^^-  '^ 
valuable  consideration,  not  knowing  it  was  forged,  and  present-  ^  "*^  * 
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Ch.  9.  ed  it  Co  the  ph.  on  w6om  it  was  drawn,  and  he  acci^ted  it,  and 
Art.  14.  pud  its  contents  to  the  deft.,  who  acted  mnoeendy.  The 
\^y^j  court  held  that  the  ph.  could  not  recover  back  the  monies ; 
that  it  was  not  against  conscience  for  the  deft,  to  retain  them, 
as  he  paid  a  consideration  ;  the  ph.  made  no  objection  at  the 
time  he  accepted  and  paid  the  bill,  nor  did  he  make  any  in- 
quiry, and  therefore  if  a  fault  any  where,  it  was  his. 
2  w.  Bl.  R.  ^9.  The  ph.  paid  £8, 9s.  lOrf.  to  the  deft.,  fairiy  due  for  the 
VManSel^  Support  of  a  pauper^  which  the  deft,  could  not  have  recover- 
ed. The  court  held  the  ph.  could  not  recover  back  the 
money.  In  this  case  the  ph.  was  under  a  moral  obligation  to 
support  the  pauper,  though  this  alone  was  not  a  ground  of  ac" 
tion^  but  was  of  an  actuai  promise,  and  when  he  paid  the  mon- 
ey he  could  have  no  more  right  to  recall  it,  than  he  could  have 
had  to  resist  the  performance  of  an  actual  promise.  The  par- 
ties in  this  case  acted  as  overseers  of  the  poor  in  their  two 
parishes.  In  this  case  De  Grey,  C.  J.  said  (and  the  other 
justices  concurred  in  opinion)  that  when  '*  money  is  paid  by 
one  man  to  another,  on  a  mistake  ehher  otfact  or  latv^  or  by  de- 
ceitf  this  action  will  certainly  lie.  But  the  proposition  is 
not  universal,  that  whenever  a  man  pays  money  which  he  is 
not  bound  to  pay,  he  may,  by  this  action,  recover  it  back. 
Money  due  in  point  of  honor  or  conscience,  though  a  man  is 
not  compellable  to  pay  it,  yet  if  paid,  shall  not  be  recovered 
back ;"  as  a  bond  fide  debt,  barred  by  the  statute  of  fimita- 
tions,  this  is  an  honest  debt,  said  the  court,  and  being  paid 
cannot  be  recovered  back.  This  action  does  not  lie  for  the  se- 
lectmen of  a  town  against  a  pauper,  to  recover  back  money 
advanced  for  his  relief.  Chipman's  R.  45. 
1  D    '  It  ^10.  This  was  assumpsit  for  money  had  and  received,  and 

ConMcticut  the  court  held,  that  **  assumpsit  for  money  had  and  received, 
in  Error,i80,  though  governed  by  equitable  principles,  and  not  to  be  sus- 
i^'t^art.^  ^^ned  in  opposition  to  equity,  cannot  be  substituted  for  that 
1  E8P.R.  mode  of  relief  which  belongs  only  to  chancery."  The  court 
377,Baiiey^  Jq  this  case  must  have  gone  upon  the  ground,  that  relief  to  be 
a^Xaiea  ^^^  ^^^Y  ^^  chancely,  can  be  sought  ft)r  only  in  that  court,  and 
Abr.  tit.  not  in  the  courts  of  law.  After  dl,  it  must  be  confessed,  from 
Award.  ^  ^j^^  ^f  ^  ^^  authorities  and  adjudged  cases,  the  line  of 

distinction  is  by  no  means  clear,  and  cases  every  day  arise  in 
Krby's  R.      which  h  is  difficuh  to  determine,  whether  die  relief  to  be  sought 
is  confined  to  chancery  alone  or  not.     This  action  does  not  lie 
to  recover  back  monies  voluntarily  paid,  on  an  award. 

^11.  Duties  paid  hy  mistake  J  &c.  In  this  case  the  deft. 
Bfaas.  6.  took  at  Bfadeira  five  pipes  of  die  pit's,  wine,  to  bring  to  Salem. 
J.  Court, 

Hoy.  Tern,  1703,  Derby  v.  Pierce.«-4f  Mv«rd  men  be  taied,  and  indebted  to  a  collec- 
tor Cdr  one  advertisement,  and  he  demands  and  receives  of  one  more  than  his  part,  he 
m»y  \m  (Uf  actionracover  back  the  excess;  2  Day's  Ca.  809,  Findley  v.  Adams. 
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two  of  cbem  being. leaky,  as  the  deft,  said,  and  replaced  them,    Ch.  9. 
the  three,  as  be  also  said,  by  three  of  bis  own.  The  deft,  brought    ^rt.  15. 
the  five  pipes  to  Baltimore,  where  the  pit's,  agent,  by  his  or-  V^^W/ 
der,  received  them  and  paid  the  duties.     Held,  the  pit.  might 
recover  back  the  dutie9  pud  on  the  three  pipes,  by  mistake, 
and  o.n  the  deft's.  misrepresentation,  and  because  not  paid  on 
the  pit's,  wine,  but  by  mistake  on  the  deft's.  wine.     And  m 
this  case  the  act  of  the  agent  was  viewed  as  the  act  of  the 
principal,  out  facitper  alium  facit  per  se. 

^  12.  Gfeneral  principles.  This  was  assumpnt  for  money 
had  and  received.  And  held,  when  money  is  paid  in  consid-  7  Mass.  R 
eration  of  a  contract,  which  is  void  for  want  of  power  in  one  8^»?^*"' 
of  the  parties,  or  for  any  cause,  other  than  fraud  or  illegality 
in  the  contract ;  the  money  so  paid  may  be  recovered  back  in 
this  action.  In  this  case  Fowler  and  his  wife  were  seised  of 
land  in  her  right,  and  ^e  in  her  own  right  and  as  attorney  to 
him,  made  a  deed  of  it  to  the  pit,  who  paid  for  it  $160  &c., 
and  gave  his  note  for  $200.  Pit.  sued  to  recover  back  the 
$160,  the  deed  being  void.  See  Fowler  v.  Shearer,  ch.  130, 
a.  4.  The  note  for  $200  was  nudum  pactum  ;  the  land  re- 
mained with  Fowler  and  wife.  Land  taken  in  execution  by 
the  deft.,  viewed  as  money,  ch.  32,  a.  10,  s.  7. 

^13.  Assumpsit  for  money  had  and  received.     Nov.  25, 
1793,  the  pit.  lent  the  deft.  $500  on  bottomry,  on  the  Schoon-  ^  ^^^  ^ 
er.  Charming  Sally,  the  deft,  owned,  and  on  a  voyage  to  the  340,  ae^, 
West  Indies.     He  gave  a  bond  in  the  usual  form.     She  was  Appleton  v. 
captured  in  the  voyage  on  her  return  by  the  British,  and  con-  gj^SId"'"^' 
demned  in  the  lower  prize  court,  but  restored  on  the  appeal, 
and  the  commissioners  under  Jay's  treaty  of  1 794,  awarded 
the  owner  the  value  of  his  vessel  and  freight,  with  interest. 
Judgment  for  the  pit.  for  the  sum  lent,  and  interest  received  by 
the  deft,  under  the  said  award.    The  pit.  had  sued  on  the  hot-  , 
tomry  bond,  and  judgment  for  the  deft,  in  that  action. 

Abt.  15.  For  monies  paidy  laid  ouij  and  expended^  recov^ 
ered  in  this  action  be.  ^  1.  The  pit.  may  recover  in  assump- 
sit  any  monies  paid,  laid  out,  and  expended  for  the  deft's.  use, 
and  at  his  request,  expressed  or  implied  ;  and  the  law  impUes 
a  request  whenever  the  deft,  ought,  in  justice  and  equity,  to 
pay  or  contribute  to  the  pit.  The  same  principles  govern  in 
this  case,  as  in  the  case  for  money  had  and  received,  but  with 
several  differences  in  their  application ;  and  the  same  gener- 
al objections  exist,  that  the  deft,  may  not  be  able  to  be  prepar- 
ed for  trial,  and  that  the  points  decided  do  not  appear  on  record. 
In  the  former  case  the  deft,  receives  the  pit's,  monies,  and  in 
this  the  pit.  advances,  pays»  and  expends  his  own  money  for 
the  deft's.  benefit,  and  at  his  request,  expressed  or  implied,  in 
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Ch.  9. 

Art.  16.  circumstances  in  which  the  deft,  is  bound  in  equity  and  by  the 
V,^*s^^^,  lies  of  natural  justice  to  reimburse  the  pit. 
2  T.  R.  100,  §  2.  As  where  the  ph.,  as  surety,  joins  in  a  bond  or  note 
106,  Tous-  ^iih  ihe  deft.,  and  pays  the  debt.  The  pit,  has  this  claim 
nent.^irop.  against  the  principal,  the  deft.,  for  the  amount,  as  money  paid 
M.  P.  189.—  to  his  use  ;  but  not  if  the  pit.  had  taken  a  counter  bond,  for 
668  a)wl  ▼  ^^^  amount  engaged  for,  for  then  he  has  a  special  contract  and 
r.  Dunlap  &  security,  to  which  he  must  resort,  for  reasons  before  mention- 
al-  ed :  also,  after  stated.  ^ 

MerryweaUi-  %^'  \i  ^  recover  in  assumpnt  against  two  defts.,  and  levy 
err.Nison.—  the  whole  damages  on  one,  he  may  make  the  other  contribute 
268*^^E*  '°  ^^^^  ^^^^  ^^  action  for  a  moiety  ;  but  it  is  otherwise  m.  cases 
369.  of  torts^  for  these  are  in  their  nature  several,  and  each  wrong- 

doer is  originally  liable  for  the  whole,  and  two  partners  may 
1  T.  R.  20,     join  against  one,  if  they  pay  money  by  his  bad  conduct, 
stokes  &  al.        ^  4,  But  assumpsit  for  money  paid,  laid  out,  and  expended, 
r.   ewis    al.  ^^^^  ^^^  jj^^  when  the  money  has  been  paid  against  the  ex- 
1  press  consent  of  the  deft.     As  where  two  parishes  have  been 

used  jointly  to  choose  a  sexton,  and  pay  him,  and  then  one 
elects  one,  it  cannot  make  the  other  pay  part  of  his  salary  ;  it 
is  not  paid  on  the  express  or  implied  consent  of  the  parish  not 
electing.     And  so  one  never  can  make  me  his  debtor  by  vol- 
untarily  paying  money  to  my  use,  and  against  my  consent. 
8  T.  R.  310,    And  there  never  can  be  the  deft's.  express  or  implied  consent 
ExrII  r.  Part-  in  favour  of  the  payment,  when  he  expressly  forbids  or  disavows 
Bl  ^~^        ^^-     S^®  Jenkins  v.  Tucker,  ch.  9,  a.  20,  s.  24  ;  and  Hunt  v. 
Bate,  Dyer  272  ;  Hob.  105 ;    D.  &  E.  20  ;  1  Rol.  Abr.  11, 
3T.R.418.—  and  Hawkes  v,  Saunders,  ajiother  chapter. 
rHL^ont"*         ^^^"  ^^-  O^^^^^^  contracts.   §  1.  In  1773,  Keeble,  Sad- 
10  1  Com^*D.  ^^^^i  Petree,  and  Haunay,  joined  in  stock-yobbing^  against  the 
203.— See      Statute ;  all  their  acts  were  illegal,  except  the  transfer   of 
sect.  10.         £10,000  ;  incurred  losses ;  and  Jan.  8,  1774,  settled  witli  For- 
(is J  their  broker,  who  had  paid  all  the  differences.  Keeble  repaid 
him  all  he  had  advanced,  except  £811  part  of  Hannay's  share 
of  the  losses.  For  this  Keeble  drew  a  bill  on  him,  in  favour  of 
Portis,  which  Hannay,  the  deft.,  accepted.     This  bill  not  being 
paid,  Portis  sued  Keeble's  executor,  the  present  ph.,  who  on 
recovery  paid  the  bill,  no  defence  being  set  up  on  account  of 
the  illegality  of  the  transaction.     £264,  part  of  the  sum  the 
deft,  accepted  the  bill  for,  was  his  part  of  the  loss  arising  from 
the  transfer  of  the  £10,000,   The  pits,  sued  to  recover  the  sum 
they  had  paid  Portis  ;  the  declaration  was  for  money  paid  by 
pit's,  to  the  deft's.  use.     Verdict  was  for  them  for  their  whole 
«  demand.     A  motion  was  made  to  set  the  verdict  aside,  or  to 

»      .  reduce  it  to  the  £264  ;  this  motion  was  denied. 
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This  bill  as  to  the  £264  was  fair ;  as  to  the  rest  of  the  bill  Ch.  9. 
Lord  Kenyon  was  inclined  against  the  pits.  But  BuUer  and  the  Art.  10. 
other  two  judges  seemed  to  go  on  this  ground,  that  this  act  V^V'v^ 
was  not  malum  in  $e  &c.,  but  malum  prohibitum  only ;  that 
though  the  law  will  not  raise  a  promise  out  of  such  an  illegal 
transaction  ;  yet  here  was  the  deft's,  express  promise  and 
consent  j  that  he  in  fact  requested  Portis  to  pay  the  differ- 
ences, and  actually  assented,  which,  in  case  of  malum  prohi- 
bitum^ gave  Portis  an  action  against  the  deft.,  if  so,  the  case 
was  clear,  that  the  deft.,  in  fact,  promised  the  testator  by  ac- 
cepting the  bill ;  so  an  express  promise  in  such  a  case  and 
good  ;  that  after  this  the  deft,  was  bound  in  conscience  to  pay, 
as  consenting  and  being  privy,  and  if  Portis  had  been  pit.  he 
might  have  recovered.  Aiid  Buller  J.  said,  that  in  a  legal  trans- 
action "  if  one  partner  pay  the  whole  partnership  debt,  with-  . 
out  any  express  pomise  from  the  other,  the  law  gives  him  a 
right  to  recover  it  back,  in  an  action  for  money  paid  to  the  use 
of  the  other  partner :  and  it  proceeds  on  this  ground  that 
both  are  liable  to  pay.  But  in  case  of  illegal  contracts,  as 
they  are  not  bound  to  pay,  one  of  them  cannot  acquire  a  right 
of  action  against  the  other,  by  paying  the  whole  without  his 
consent ;  in  such  cases  it  is  necessary  to  have  the  consent  and 
direction  of  the  other."  That  the  court  here  may  infer,  "  that 
the  money  was  paid  with  the  knowledge,  consent,  and  autho- 
rity of  the  deft. ;"  and,  that  also  "  Portis  paid  the  money  with 
the  consent  of  the  deft."  Buller  J.  relied  on  Fackney  v. 
Reynous  ^  al.  4  Burr.  2069,  2073.  There,  Fackney  the 
ph.,  and  one  Richardson  were  partners,  and  Fackney  paid 
£2000  in  stock-jobbing  business ^  against  the  statute j  £1500  Fackney  v. 
on  his  orwn  account,  and  £1500  on  Richardson's  account,  and  Key  now. ' 
the  defts.  gave  the  pit.  their  bond  for  £1500  for  what  he  had 
paid  for  Richardson,  and  held  good.  The  paying  the  £1500 
was  not  malum  in  xe,  but  only  prphibited  by  the  act  of  Parlia- 
ment. According  to  these  cases  if  two  men  be  partners,  and 
one  pay  ^100  for  smuggling  goods ^  which  is  malum  prohi- 
bitum  only,  though  the  law  will  raise  no  promise  in  the  other 
to  pay  his  half,  yet  if  he  give  his  note  or  bond,  or  make  his 
express  promise  to  pay,  this  he  will  be  held  to  perform. 

§  2.  The  deft,  and  others  engaged  in  stock-jobbing  busi-  tJ'J?^'  *^' 
ness  against  the  statute.  One  Wilson,  his  broker,  paid  the  uMty. 
differences  for  the  deft.  He  and  Wilson  referred,  and  the 
award  was,  that  there  was  due  £306  12^.  6d.  from  the  deft, 
to  Wilson  ;  for  £100,  part  of  which  Wilson  drew  his  bill  on 
the  deft,  who  accepted  it,  and  Wilson  endorsed  to  the  pit. 
who  was  one  of  the  referees ;  he  was  nonsuited,  because  the 
bill  grew  out  of  a  stock-jobbing  transaction,  and  the  pit.  knew 
it,  and  the  bill  was  given  for  the  difference. 
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Ch.  9. 

Art.  16. 

2H.BI.379, 
Mitchell  V. 
Cockbarn. — 
6T.R.405, 
Bothr. 
Hodgson. 

Doct.&SCud. 


Masi.  S.  Jad. 
Coart,  Lin- 
coln County, 
Jane  1800, 
Tamer  v. 
Dodge. 

See  Gaming. 

4  T.  R.  466, 
Clagas  r. 
Fenaluna. — 
Cowp.  941, 
Holman  v. 
Johnson. 

6  T.  R.  696, 
&c.,  Waymit 
r.  Reed.  See 
Briggs  V, 
Lawrence, 
3D.k£.454. 


2  H.  BI.  379, 
Robertson  v. 
Tyler^Wal- 
son's  Part. 
114,115. 


2  Bos.  U,  Pul. 
371,  Anbert 
r.  More. — 
Watson  on 
Part.  116. 


^  3.  Tbe  pit.  and  deft,  were  partners  in  the  insurance  of 
ships  &c.  contrary  to  tbe  statute  of  6  George  I.  The  business 
was  carried  on  in  the  pit's,  narae,  and  be  paid  all  tbe  losses. 
He  cannot  recover  of  the  deft,  a  share  of  the  monies  paid  \  for 
the  pit.  entered  into  illegal  contracts  to  which  the  deft's.  con- 
sent was  not  implied  by  law.  The  law  will  not  raise  a  pro* 
mise  to  an  illegal  purpose. 

^  4.  An  agreement  to  dispense  with  deceit  is  contrary  to 
good  morals,  is  indecent,  and  void ;  upon  the  general  princi- 
ple that  the  law  forbids  every  agreement  or  contract  to  do  or 
have  done  any  thing  that  is  immoral. 

$  5.  In  this  action  the  pit.  sued  for  a  balance  of  £30  on 
account,  the  deft,  offered  to  pay  £12.  They  played  a  game 
at  cards  to  decide  whether  the  deft,  should  give  his  note  to 
the  ph.  for  £30,  or  £15,  the  ph.  won,  and  the  deft,  gave  his 
note  for  £30.  The  court  adjudged  this  to  be  a  good  note,  on 
a  plea  on  the  statute  against  gaming ;  but  was  the  play  lawful  ? 

§  6.  In  this  action  it  was  holden,  that  if  A,  an  inhabitant  of 
Guernsey,  knowiwly  sell  goods  to  B  to  be  smuggled  into  Ew» 
landf  and  assist  htm  for  the  purpose^  the  contract  of  sale  is 
void,  and  A  cannot  recover ;  but  otherwise,  if  A  be  a  for* 
eigner.     So  possibly  if  A  had  not  assisted. 

§  7.  But  in  a  later  case  the  same  disability  was  extended 
to  B.  foreigner  J  as  when  the  pit.  of  Lisle  sold  to,  and  packed 
up  goods  for  the  deft.y  in  a  suitable  manner  to  be  smuggled  into 
England,  though  he  was  not  concerned  in  the  risk  of  import- 
ing the  goods  into  England ;  and  the  court  held  he  could  not 
recover  the  price  of  the  goods,  for  so  packing  them  was  assist* 
ing  in  the  smuggling.     The  assisting  was  the  objection. 

^  8.  'No  implied  promise  arises  out  of  an  illegal  transaction, 
as  if  A  and  B  be  concerned  in  illegal  insurances,  and  A  pays 
tbe  losses  with  B's  express  consent,  he  cannot  compel  him  to 
pay  his  proportion  of  the  losses  so  paid ;  but  here  was  no 
express  contract. 

v^  9.  In  this  case  all  the  former  cases  were  examined,  and 
the  authority  of  Mitchell  t;.  Cockbum  fully  recognised.  This 
was  a  case  of  losses  paid  by  one  partner  on  illegal  insurances, 
and  referees  had  awarded  the  other  should  contribute  his  part, 
and  the  court  held  the  award  was  bad,  and  it  was  set  aside. 
In  this  case  the  court  seemed  to  doubt  the  distinction,  between 
the  cases  of  money  paid  by  one  man  for  another  in  malum  in 
te,  and  malum  prohibitum  and  Rooke  J.,  thought  that  ^^  every 
moral  man  is  as  much  bound  to  obey  the  civil  law  of  the  land, 
as  the  law  of  nature."  And  on  the  whole,  the  sound  principle 
is,  the  law  will  not  raise  or  imply  any  promise  in  aid  of  a  trans- 
action forbidden  by  the  law  of  the  land  ;  but  it  does  not  fol- 
low, the  law  will  lend  its  aid  to  defeat  an  express  contract,  as  a 
bond  or  note,  or  the  maxim  melior  est  conditio  possedentis. 
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Art.  17.  For  wwnies  paid  by  mretiesj  haUj  fyt.    ^  1.  It  is    Ch.  0. 
a  settled  principle  is  law  and  equity,  that  if  a  surety  or  bail  pay    Art.  17. 
bis  principal's  debt,  be  may  have  Uris  action  for  monies  paid,  K^^>r\^ 
laid  out,  and  expended.     The  only  question  of  any  difficulty  ch.  82,  a.  35. 
is,  viken  he  may  have  it.     Dig.  12.  4.  4.^ — ^Fide-jussor  Dig.  Who  ia  sore* 
46.  16.  7.— Dig.  17.  1.  38.  S.166, 

^  2.  It  has  been  holden,  that  'if  the  surety  pay  the  debt  of  5  co.  24, 
his  own  accord,  though  not  arrested  or  sued,  he  may  sue  his  cate  of 
principal.     If  there  be  a  bond  of  indemnity,  it  is  not  necea-  ?  esd^SI!^" 
sary  that  the  same  should  be  sued,  for  if  the  surety  pay  the  See  Jenkins 
money  without  suit,  the  bond  of  indemnity  is  forfeited*  ch^o^^^oo 

{)  3.  For  the  mode  of  indemnifying  a  surety,  see  the  article,  24.LKi'rby*f 
Save  harmless,  and  Symonds  v.  Wheeler,  R.  187.---2BI. 

§  3.  "  The  principal  is  not  indebted  to  the  surety,  till  he  is  chris^Notes 
obliged  to  pay  the  debt  for  him,"  and  if  this  do  not  happen  till  _Cro.  Jam. 
after  the  bankruptcy,  the  surety  cannot  prove  his  debt  under  the  127, 288,  Os- 
comniission.     In  ancient  times  if  the  surety  paid  the  bond,  he  gb^^^L^" 
could  not  recover  of  the  principal.     It  is  well  settled,  that  a  £i.  26,  Btuh 
surety  need  not  wait  till  he  is  sued,  but  he  may  pay  the  debt  c^'l?f'XC" 
when  it  becomes  due,  and  when  also  judgment  is  recovered  wTight ».    ' 
against  him,  so  that  his  person  or  estate  is  exposed  to  execu-  Harvy.— 
tion,  he  may  sue  his  principal  for  monies  paid  to  his  u^e,  and  ^^^'q^^^ 
at  his  request^  implied  in  law;  and  this  where  the  surety  Notes^T. 
relies  on  the  legal  assumpsitj  raised  merely  by  the  operation  ^'  lo*.— 
of  law  on  the  substantial  principlies  of  justice  and  equity.  449^^01x111 

^  4.  But  whenever  the  surety  takes  an  indemnifying  bond  v.  Johnson's 
in  factj  or  other  security,  he  may  then  sue  according  to  the  ?ll°lin^iSi 
tenor  of  it ;  for  he  may  lend  his  credit  for  what  time^  or  on  437.— cro.  ' 
what  terms  he  pleases  ;  the  surety  is  damnified  by  payment  or  James  339.— 
judgment  against  him,  though  no  execution  has  issued  5  for  gt^i^jn^^h 
the  reasons  elsewhere  in  this  article  mentioned.  I69,a.  2.-in. 

^  5.  So  if  the  surety  be  sued,  and  obliged  to  retain  in  his  £|j^'J*^* 
case  counsel,  he  is  damnified,  and  whenever  he  is  damnified  193  ._4  !„/ 
he  may  sue.     In  one  case  it  is  stated,  that  if  the  money  be  Cl.437,  cites 
not  paid,  by  which  the  surety  is  chargeable j  and  dare  not  |^^^*|^'_ 
attend  his  business^  he  is  damnified  and  may  sue.  10  £.  487. 

i^  6.  And  in  another  case  it  is  stated,  that  if  the  money  be  3  Buistr.  sas. 
not  paid  at  the  day,  it  is  a  present  forfeiture  of  the  counter  bond ;  ZZ^^f^^*  ^l' 
for  he  has  put  the  pit.  in  danger  of  being  arrested^  and  it  is  a  2\]  Catler  r. 
present  damage.     And  in  another  case  it  is  stated,  that  if  the  Southern. 
creditor  endeavour  to  arrest  the  surety^  he  may  call  on  his  prin- 
cipal for  indemnity  ;  but  though  the  surety  is  thus  damnified, 
yet  the  amount  of  his  damages  will  depend  on  the  circum- 
stances of  the  case.  2  t  100 

()  7.  On  the  counter  security  the  surety  may  sue  according  Toassaintv. 
to  the  provisions  of  it.     As  where,  Nov.  1783,  the  surelv  join-  Martinent.— 
ed  in  the  original  bond  with  his  principal  to  A,  to  pay  March  7^  kl^ 
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Martin  r. 
Court— 
Doari.  168, 
and  Cowp. 
626,  Taylor 
9.  Mills.— 
2  W.  Bl.  794, 
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13, 17,  Chit- 
ton's  case. — 
1  T.  R.  699, 
^aol  9.  Jones. 
-3WUS.346, 
Young  F. 
Hockly,  Chil- 
ton r.Whiffin. 


Chan.  Ca^s 
246. — Chan. 
R.  34, 120, 
150.— 2  Com. 
D.  667,  668. 
—3  Bac.  78. 


Ca.  Ch.  246. 
—I  Ch.  R. 
36,  120,  160. 


1  Vem.  466. 


3  Crancli. 
493,  where 
assumpiit  Wes 
on  a  letter  of 
credit. 

Mass,  3.  J. 
Court  I  Ken- 
nebcy  Coun- 
^.Jnly  n9B| 


1786,  and  tooK  a  counter  bond  to  pay  March  1784*  And 
Buller,  Justice,  said  a  surety  may  lend  bis  credit,  if  he  will, 
only  for  three  months.  A  surety  damnified  before  payment 
must  declare  specially. 

^  8.  And  in  another,  case  it  was  held,  the  surety  was  allow- 
ed by  his  counter  security  to  get  the  amount  of  the  debt  into 
his  hands  from  the  principal,  one  day  before  the  original  debt 
become  due,  and  so  one  day  before  the  surety  could  be  held 
to  pay.  The  counter  security  was  an  absolute  bond,  with  an 
endorsement,  shewing  it  was  to  indemnify. 

^  9.  But  in  Taylor  v.  Mills  the  court  held,  that  the  surety 
was  not  damnified,  tUl  he  was  called  on  and  had  paid^  and 
could  not  sue  on  the  implied  promise  before  ;  (in  the  last  case 
he  paid  on  a  judgment :)  for  till  payment  of  the' debt  or  judg- 
ment, there  is  a  possibility  the  creditor  may  get  bis  debt  of  the 
principal ;  but  still  the  surety  may  be  specially  danmified  in 
the  above  ways,  and  in  others,  though  not  by  the  payment  of 
the  debt.  The  surety's  body  being  in  execution,  is  equal  to 
the  actual  payment  of  the  debt,  as  it  respects  the  surety  him- 
self^- but  it  is  conceived  not  as  it  respects  the  principal,  and 
the  amount  of  damages  to  be  attended  to. 

(^  10.  In  this  action  for  monies  paid  by  a  surety,  another 
material  question  is,  how  far  another  surety  is  liable,  and  when. 

Sureties  are  equally  charged  in  equity,  Hob.  264,  and  in 
equity  one  surety  may  compel  another  to  contribute  towards  a 
debt  for  which  they  were  jointly  bound.  If  a  surety  pay,  he 
shall  be  reUeved.  If  one  surety  pay  the  whole,  he  shall  be 
relieved  against  the  other  sureties.  If  two  be  jointly  bound,  and 
one  dies,  equity  will  deem  his  representatives  to  be  charged 
pari  passuy  with  the  survivor. 

^11.  So  if  three  are  bound  in  a  bond,  recognisance,  &c* 
and  one  only  is  sued,  and  pays  the  whole,  and  another  is  insol- 
vent, he  who  has  paid  shall  have  contribution  against  the  third 
for  a  moiety,  though  in  another  case  it  was  held  the  third 
should  pay  only  a  third.     Qusre,  as  to  this  last  case. 

(^12.  So  by  the  custom  of  London,  one  surety  paying  the 
whole  debt  shall  make  the  other  sureties  contribute. 

<^  13.  As  there  is  no  court  of  Chancery  in  Massachusetts,  to 
carry  these  principles,  founded  in  justice  and  equity  into 
effect,  it  is  done  by  this  action  for  money  paid,  laid  out,  and 
expended ;  the  practice  of  this  State  hitherto  has  been  limited 
in  this  respect,  but  as  far  as  it  has  gone,  it  has  adopted  the 
same  course  nearly,  as  chancery  has  pursued. 

§  14.  Therefore  where,  September  2,  1767,  one  William 
Tufts  sold  land  to  B.  Tupper,  Obadiah  Hussey,  Robert  Bar- 

Tupper's  adpa.  in  reyiew,  r.  Hussey. 
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ker,  and  Junes  Folger,  and  gave  them  a  deed  as  joint  ien^  Ch.  9. 
anifj  and  they  paid  him  a  part  of  the  purchase  money  down,  Art.  17i 
and  gave  him  their  joint  and  several  bond  for  £460  IS$.  Ad.  V/V*^^ 
the  residue.  Prior  to  1781  Hussey  and  Tupper  each  paid 
his  quarter  part  of  the  bond,  Folger  paid  £100,  and  Barker 
£22.  Barker  died  imolvent ;  the  administrator  of  Tufts  got 
judgment  against  Hussey  in  1791  for  £599 ;  this  his  estate 
paid.  Folger,  as  was  said,  was  msolvent.  In  1793,  the  ad- 
ministrator of  Hussey's  estate  brought  this  action  against  Tup- 
per, and  July,  1796,  recovered  half  the  sum  Hussey  had 
paid,  debt  and  costs,  about  £300;  and  on  this  residue  in 
1799,  Hussey 's  administrator  had  this  judgment  confirmed. 
And  the  court  held,  that  Tupper  was  liable  in  this  action  for 
momes  paid  &c.  to  pay  half  what  Hussey  had  paid  ;  that  is, 
half  of  the  deficiency  of  Folger  and  Barker,  and  merely  as 
joint  obligors;  for  Tupper  bad  long  before  paid  his  own 
quarter  part. 

§  15.  The  same  principle  holds  among  sureties.  Hence,  if 
there  be  three,  and  cH^e  fails,  the  other  two  must  share  the 
loss  equally. 

^  16.  In  this  action  it  was  decided,  that  an  action  for  money  i  M««t.  R. 
had  and  received  does  not  lie  for  a  surety  who  has  paid  his  ^^li,^^^  "' 
principal's  debt,  but  one  for  money  laid  out  snd  expended 
lies  for  him,  and  he  may  recover,  though  the  money  was  paid 
on  a  uiurioui  contract,  which  the  principal  might  have  avoid- 
ed, for  it  is  not  for  him  to  say  his  surety  ought  to  have 
avoided  it. 

§  17.  If  the  surety  pay  mare  thavt  the  debt,  it  is  his  own  loss.  ^  "'•  ^J^'S* 
As  in  this  case,  December,  1786,  Wheeler  as  principal,  and  simondsr.'  , 
Simonds  as  surety,  gave  their  note  to  John  Fiske  Esq.  to  pay  Wheeler. 
him,  February  26,  1787,  £600  in  the  securities  of  the  United 
States  of  a  certain  description,  then  worth  2s.  2d.  in  the  pound. 
Wheeler  paid  all  but  £130  and  interest;  in  all,  £150.  No- 
v^aber,  1792,  Simonds,  the  surety,  paid  this  sum  £150,  near 
20s.  in  the  pound,  or  about  £105  above  the  value  of  the 
debt  in  the  market,  February  26,  1787,  when  payable.  Si- 
monds then,  as  surety,  sued  Wheeler,  as  principal,  to  recover 
of  him  the  £150;  but  June  term,  at  Ipswich,  1793,  recovered 
ody  £45,  the  real  debt.  In  the  case  of  this  note,  after 
several  arguments,  it  was  held,  that  the  value  of  the  securities 
February  26,  1787,  the  day  of  payment,  was  the  measure  of 
damages,  and  not  their  value  at  the  time  of  the  trial.  See 
Fiske  V.  Wheeler. 

^  18.  In  this  case  Mrs.  Ansart,  the  deft.,  was  executrix  o(  |i!J^?* 
her  husband's  will,  and  for  a  debt  due  to  his  estate  took  a  note  «.  Ansart'ir 
to  herself  as  cMeeutrix  for  f  189,53  firom  his  debtor;  on  this  Locke,  her 
note  Locke,  fte  trustee,  cdlected  the  money  as  her  attorney ;  ^i^^^' 
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Ch.  9.  tlie  court  held,  that  it  was  tier  ovm  debt  or  money^  and  Locke 
Art.  18.  was  her  trustee  and  debtor,  and  that  she  might  have  sued  the 
^^V^^  note  in  her  own  right,  and  naming  her  executrix  was  but  cur- 

pluaage. 
3  T.  IL624,  ^  19.  If  a  broker  buy  goods  for  his  principal,  and  agree  for 
Carrey  v.  ong  third  p^j  ceu^.  to  indemnify  him  from  any  loss  on  the  re- 
sale ;  if  the  principal  have  a  fan:  opportunity  to  sell  to  advan- 
tage, but  neglect  it,  the  broker  is  discharged  of  his  under- 
taking, as  surety  to  guarantee  the  price,  though  the  principal 
afterwards  be  obliged  to  sell  at  a  loss. 

§  20.  Where  the  fit.  fays  by  compulsion.  In  this  case  the 
s  '^'^^*  three  defts.,  lessees  of  certain  premises,  were  bound  by  cove- 
tridge&al!—  ^^^^  ^  P^X  ^^  ^^^^'  '^^e  pit.  put  his  goods  upon  them,  (his 
The  surety  carriage,)  after  he  knew  tliat  two  of  them  had  assigned  their 
fh^d^bt '''*^'^  interest  to  Partridge,  the  other  co-lessee.  He  received  tlie 
dae  to  bim  p'^'s.  carriage,  which  was  taken  as  a  distress,  for  the  lessor's 
from  the  prin-  rent.  The  pit.,  to  redeem  his  carriage,  paid  the  rent  in  arrear, 
surety  has^^  compelled  as  he  was  by  the  circwnstances  of  the  case,  and 
paid  his  debt,  took  a  receipt  from  the  lessor's  attorney,  as  so  much  money 
qtI^"  dd^^'  received  on  account  of  the  three  defts.  The  court  held,  that 
V.  Vandcr-*'^  ^^  P^^'  ouglit  to  recover  against  tliem  for  so  much  money  paid, 
heydeo.         laid  out,  and  expended  for  their  use,  and  that  he  was  not  held 

to  look  to  Partridge  alone. 
Civil  Code,  «^  21.  By  the  French  law,  the  surety  may  oblige  the  credi- 
8^e^^^  tor  first  to  call  on  the  principal,  pointmg  out  the  means  of  pay- 
ment. 
6T.  R.  176,  <J  22.  The  surety^ s  deed  does  not  extinguish  the  prindpaTs 
iS  ""^V**  s™P^®  contract  debt,  as  the  principal's  deed  or  bond  does ; 
Several  cases  one  reason  of  the  difference  is,  several  actions  may  be  against 
of  counter  se-  several  distinct  contractors  for  the  same  debt,  but  several  ac- 
suretV^  ^^^^  cannot  be  against  one  and  the  same  person  for  the  same 
debt. 

Art.  18.  For  monies  lent.     If  the  pit.  sue  for  noonies  lent, 
it  must  be  to  the  deft,  himself  And  agents  and  principal  ^c. 
2Wils.l4i,         ^  1.  The  word  lent  is  a  technical  term,  and  can- only  be  for 
LiSter^*  ^'      n^on^X  ^^w^  to  the  deft,  himself  and  not  for  money  to  a  third 
person.     If  it  be  advanced  or  paid  to  a  third  person,  it  is  not 
money  lent. 
3  Wils.  388,        §  2.  But  assumpsit  for  money  lent  to  the  wife,  at  the  re- 
Hardy**'*       quest  of  tlie  husband,  is  good ;  this  is,  in  fact,  a  loan  to  him. 
The  money  was  lent  to  her,  while  he  was  absent  on  a  voyage, 
2  Wils.  141.—  ^^  ^^^  request  before  he  sailed.    But  it  is  well  to  declare  for 
Imp.M.P.      monies  delivered  to  such  third  person  at  the  deft's.  request, 
l^all    429    ^^^  cases  on  this  head  require  but  little  attention. 
430.— S.  c/       ^  3.  In  an  action  for  money  had  and  received,  no  title  deed 
PennsylvQ-     of  land  is  evidence  of  the  ground  of  action,  but  it  is  of  the 
riclitv!'Mel-  ^^"^ '  ^^^  &^^  evidence,  mienTtot  the  immediate  foundation 
«her. 
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of  the  acdon,  hut  only  leading  to  it.     In  this  case  the  deft.    Ch.  9* 

had  received  the  monies  for  lands  not  to  be  found.     Many    Jlrt.  1*8. 

authorities  were  cited  in  this  case.   The  material  ones  of  those 

fcH*  the  deft,  were  Cowp.  414,  418,  818,  819;  Dough  132; 

Salk.  210 ;  Cro.  J.  606 ;  2  W.  Bl.  1249.     Those  for  the  pit. 

were,  Dougl.  18 ;   Salk.  22,  284 ;  Buller  N.  P.  31 ;  2  Stra. 

915;  2  Burr.  1088. 

^  4.  Sefftral  cases.    Customhouse  duties  paid  by  the  pits.  7  Mass.  B. 
agent  and  principal  SfC.   Assumpsit.     A  Demerara  merchant  ?^'  ^*» 
sent  to  the  defts.  forty  hogsheads  of  sugar,  to  be  delivered  to  G^ene  &  al. 
them  in  Boston ;  but  they  were  carried  to  Portsmouth  by  the 
master.     The  phs.  and  Swett,  since  deceased,  who  under- 
took to  act  £or  the  defts.,  gave  their  bonds  at  the  customliouse 
m  Portsmouth  ibr  the  duties  on  the  sugar,  afterwards  trans-^ 
ported  to  Boston  to  the  defts.  The  pits,  sent  the  drawback  cer- 
tificate to  thrir  agent  in  Boston,  instructing  him  not  to  deliver 
it  to  defts.,  till  they  should  indemnify  the  pits,  as  to  the  duties. 
Defts.  sold  the  sugars .  as  entitled  to  debenture,  but  could  not 
obtain  the  certificate  of  the  pits.,  and  because  not  so  indemni- 
fied.    This  the  defts.  refused  to  do.     Hence,  the  drawback 
was  lost,  and  the  defts.  had  to  allow  it  to  the  buyers  of  the 
sugars.     Judgment  for  the  pits,  to  the  amount  of  the  duties 
they  paid  ;  for  it  was  reasonable  the  pits,  should  be  indemni- 
fied, and  till  this  was  done,  it  was  not  unjust  for  them  to  re- 
tain the  certificate,  and  the  court  added,  **  if  tliis  is  not  a  suffi- 
cient excuse,  then  this  is  the  common  case  of  one  man  hav- 
ing paid  money  for  another  at  his  request."     Where  the  real  ig  j^ass  R. 
owner  of  the  goods  imported  was  liable,  only  as  co-surety  in  a  98,  Taylor  r. 
customhouse  bond ;  the  pit.  imported  his  goods,  and  immedi-  S&vf'g®* 
ately  consigned  them  to  A,  who  became  principal  in  such  bond, 
and  the  pit.  and  deft,  his  sureties.     Pit.  paid  the  bond  and 
recovered  half  of  the  defu 

^  5.  Agent  and  principal,  as  to  contracts.     This  was  as-  idme. 
sumpsit  against  the  deft.,  and  held,  an  officer  appointed  by  the  ^^^'.^^^^  . 
government,  and  treating  as  an  agent  for  the  public,  is  not  df^and_ 
liable  to  be  sued  on  contracts  made  by  him  in  that  capacity.  East  196, 
And  not,  even  if  he  contract  by  deed,i(on  account  of  the  govern-  ^*^  Unwin 
ment.  1  D.  &  E.  674,  679.    This  was  covenant  on  a  charter-  II3  caln.^J^, 
party,  in  which  the  deft,  contracted  on  account  of  his  majesty.  Brown  v. 
and  the  court  said,  "  and  whether  the  contract  be  by  parol  or  ^"***"- 
by  deed,  it  makes  no  difference,  as  to  the  construction  to  be  put 
upon  it."     So  Brown  v.  Austin  is  on  the  same  principle.  Ch. 
9,  a.  20,  s.  10.     Brown  procured  witnesses  in  a  public  trial 
for  the  United  States,  and  held,  he  was  not  liable  to  pay  them. 
Hodydon  v.  Dexter  to  the  same  effect.  1  Cranch.  345.    The 
law  is  the  same  as  to  an  agent  of  a  foreign  government.   3 
Dall.  384,  Jones  v.  Le  Tomb.— 2  Bin.  20h— 1  Wash.  199. 
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Ch.  e.  .  ^  6.  So  a  pithlic  agent  utho  engages  for  the  public  U  not  /to- 
'  Art.  18.  ble  generally  fyc.  This  was  assumpsit  by  the  master  of  a  reve- 
V.^V^/  nue-cutter,  for  the  care  of  his  vessel,  and  services  of  himself 
9  Mass.  R.  BDd  men ;  and  for  money  had  and  received  ^c.  Facts.  Jos* 
273,  Free-  Qtis,  a  collector  of  the  United  States  in  Barnstable,  was  in- 
ou"  cited  fi"*'"'  ^^  incapable  of  business,  and  hb  son,  the  deft.,  did  the 
2Phii.£vid.  business  of  his  office,  and  had  the  whole  control  and  manage- 
^^>  15-  ment  of  it,  as  deputy-collector,  except,  for  the  most  part,  offi- 

cial papers  and  accounts  were  in  IHs  Other's  name,  and 
^gned  by  him.  Feb.  2,  1809,  the  deft,  proposed  to  the  pit. 
to  charter  or  hire  his  schooner  Betsey^  as  a  revenue-cuUer, 
and  to  employ  him  as  master,  with  such  men  as  he,  the  pit., 
should  engage  and  employ  as  part  of  the  crew ;  the  deft, 
reserving  to  himself  a  right  to  engage  a  mate  and  the  rest  of 
the  crew,  to  be  attached  to  the  customhouse,  and  in  perma- 
nent service  for  six  months,  the  vessel  at  $180  a  month,  and 
the  master  and  crew  at  the  stated  wages  in  the  revenue-culler. 
These  terms  the  pit.  accepted,  and  the  bargam  was  closed. 
Thirty-six  days  after,  the  pit.  and  crew  were  discharged  by 
the  deft.,  who  said,  he  .would  pay  for  their  services  when  fur- 
nished with  the  money,  as  the  witnesses  understood  it.  The 
pit's,  account  was  rejected  at  the  Federal  treasury,  on  the 
ground  the  deft,  had  stated  the  ph.  had  been  paid  for  all  ser- 
vices. The  said  proposals  were  in  pursuance  of  directicms 
from  the  ti-easury,  dated  Jan.  16,  1809.  In  April  or  May,  the 
deft,  received  ^1000  from  the  treasury  to  pay  revenue-cut- 
ters ;  there,  however,  was  some  evidence,  part  of  this  sum  was 
received  in  Feb.,  and  had  been  applied  to  pay  revenue- 
cutters  previously  employed.  The  deft's.  letters  to  the  secre- 
tary of  the  treasury  were  to  shew  the  hiring  &zx;.,  for  which  the 
pit.  demanded  payment,  were  only  a  proposal  on  the  pk's.  part, 
and  not  a  conclusive  contract.  Jury  found  a  contract  of,  and 
a  verdict  for,  money  had  and  received.  The  court  held, 
^'  that  where  a  public  agent  makes  a  contract  in  the  name  and 
behalf  of  the  government,  it  is  a  point  well  settled,  that  the 
agent  is  not  liable  to  the  action  of  the  party  contracted  with, 
who  must  look  to  the  government ;  but  if  such  agent  should 
deny  to  the  government  that  he  had  entered  into  such  c<m- 
tract,  and  by  such  interference  prevent  the  party  from  his 
remedy  as  against  the  government,  he  must  be  personally  lia- 
ble, as  he  has  in  his  conduct,  in  effect,  disavowed  his  actmg  ia 
character  of  a  public  agent.''  So  the  verdict  for  the  pit.  is 
right.  Quaere,  if  the  jury  believed  the  deft,  had  receiv- 
ed from  the  treasury  monies  intended  to  meet  the  pit's,  de- 
mand, and  he  had  refused  to  pay  it  over,  they  were  correct  in 
their  verdict  for  monies  had  and  received.  What  a  public  agent 
may  give  in  evidence,  Cabot's  case. 
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^  ?•  This  was  covenant  broken  against  the  agent  of  the    Ch.  9. 
Massachusetts  State  Prison^  on  a  covenant  to  furnish  the  pit.    Art.  18. 
the  labour  of  from  twenty  to  forty  convicts  for  one  year,  in  V.^*v"k^ 
platbg  and  harness-making  iic,^  and  to  furnish  stock  monthly,  9  Mass.  R. 
and  provide  tools  &c.,  and  to  give  the  pit.  the  same  power  490,  Davis ». 
over  them  as  the  assistant  keeper  had.     The  pit.  was  faith- 
fully to  superintend  them  &c.,  and  have  half  the  profits.  When 
the  €gent  made  the  contract,  he  had  power  to  do  it,  but  he 
&iled  to  perform.     Held,  he  was  not  liable.     Deft's.  second 
I^a  was,  that  he  was  agent  be.,  and  as  iuchf  and  not  other- 
wise, he  made  the  contract  &c.,  hoc  paratui. 

Promise  to  pay  another's  debt  raised  hy  law  is  not  within 
the  sUtute  of  frauds.  See  Goodwin  v.  Gilbert,  Ch.  32,  a.  4. 
The  agent's  power  depends  oo  his  commission,  not  on  what  he 
professes  on  the  face  of  his  acts.  5  Wheaton  236. 

Assumpsit  on  several  promissory  notes  made  by  agents.  ]iMast.R. 
And  held,  if  one  make  a  contract  in  writing,  intending  to  act  ?7»  Suckpole 
as  agent  and  bind  his  principal^  it  must  appear  in  the  eon-  noVwelles 
tract  itself y,he  acts  as  agent^  and  parol  evidence  is  not  admissi-  106. 
Ue  to  contradict,  vary,  or  affect  materiaUy  by  way  of  explana- 
dOD  any  written  contract,  within  the  statute  of  frauds  or  not,  if 
the  contract  be  perfect  in  itself,  and  is  capable  of  a  clear  expo- 
sition from  its  terms.  But  yet  the  deft,  may  shew  by  parol  evi- 
dence a  want  of  consideration  for  a  promissory  note,  in  a  suit 
between  the  origmal  parties  to  it,  or  illegality  or  fraud  in  thp 
trtosaction  ;  nor  does  the  rule  extend  to  receipts. 

§  8.  The  pit.  had  an  account  for  work  iic.  against  the  deft.,  ^^••^  *^^' 
and  presented  it  to  his  steward^  Hunty  for  pa3rment,  receipted  it  Hertford, 
as  received  of  the  deft.,  and  took  Hunt's  own  check  for  it,  on 
a  banker;  this  he  refused,  and  also  a  second  like  check. 
Hunt  failed ;  then  the  pit.  applied  to  the  deft,  for  payment, 
who  reftised  on  the  ground.  Hunt  had  sufficient  funds  of  the 
deft'js.  to  pay  &c.,  and  went  off  in  his  debt.  Held,  the  deft.,  the 
prindpaii  was  liable  ;  as  it  did  not  appear  he  was  prejudiced 
by  Hunt's  (his  agent)  giving  his  checl^  he,  but  if  it  bad  ap- 
peared, the  deft,  had,  in  the  mean  time,  bspected  his  accounts, 
and  had  dealt  with  him  on  the  ground  he  actually  paid,  as  the 
receipt  imported,  then  the  deft,  would  have  been  discharged. 
And  see  several  cases,  Master  and  Servant,  Ch.  47.    Far-  q^  ^iso 
mer  v.  Datis.     See  Cushman  v.  Loher,  where  the  act  of  the  Ward  v.  Fit- 
principal  confirms  that  of  the  agent,  Ch.  80,  a.  1,  s.  9,  10;  JJ>n»^-«^i 
and  Floyd  v.  Day,  Ch.  9,  a.  19,  22,  where  the  agent  com- 
promised the  principal's  debt. 

^  9.  An  agent  received  goods  on  condition  to  pay  to  B  a  J^J^jfJa^* 
certain  sum  out  of  the  first  proceeds.    This  acceptance  the  «.  BUffbt.— 
principal  approved.     Held,  the  agent  was  bound  to  pay  B  said  See  ch.  47,  a. 
sum,  though  the  principal  bad  previously  assigned  the  goods  2Pbil/E?id 
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Ch.  9. 
Art.  18. 


2  Johns.  Cas. 
424,  Ann- 
strong  &  al. 
V.  Gilchrist, 
Ch.  47,  a.  6, 
8.  18.— 
7  Johns.  R. 
179, 188. 


S  Dallas  87, 
88,  119.— 
3  D.  &L  £. 
454. 


12  Mass.  R. 
188,  180, 
Stevens  o. 
Robins. 


12  Mass.  R. 

11,  14,  Pack- 
tfrd  0.  Lie- 


12  Mass.  R. 

60,  65,  Cle- 
ment r. 
Jones  k,  al. 


12  Mass.  R. 
173,  176, 
Afridson  r. 
Ladd. 


to  C,  without  the  agent's  knowledge.  This  payment  to  B  was 
the  oondition  of  the  first  sale.  See  Salter  v.  Fields  goods 
bought  by  an  agent  attached  be. 

§  10.  An  attorney  or  agent  received  of  his  principal  C*s 
note  to  him  to  collect,  and  C  being  considered  insolvent  and 
having  absconded,  D,  in  his  behalf,  offered  to  pay  13f.  Ad.  in 
the  pound  of  the  debt.  The  principal  made  no  objection  to 
this  offer,  and  the  agent  afterwards  settled  with  D  accord- 
ingly. Held,  the  agent  was  answerable  to  his  principal  only 
for  the  sum  received  of  D.  The  principal's  silence  amounted 
to  his  assent  to  D's  offer.  See  Carew  v  Otisy  1  Johns.  R. 
418,  and  4  Johns.  R.  377. 

If  an  agent  pay  over  money  after  notice,  he  is  liable  &c.  If 
he  receive  only  a  moiety  of  the  proceeds  of  a  prize,  he  is  an- 
swerable for  no  more  fac,  Brtggs  fy  al.  v.  Latcrence.  Agent's 
receipt  for  goods  binds  the  principal.  See  also  Ch.  47,  a.  5, 
s.  13,  (rUison  V.  Colt  fy  al.  See  Principal  and  Agent,  Ch.  1, 
a.  16,  s.  4. 

^11.  Replevin  for  8756  hides;  held,  if  one  as  agent  con- 
tract fof  the  purchase  of  goods,  and  part  only  delivered  to 
him,  and  he  received  from  his  principal  more  money  than  the 
part  delivered  cost,  including  charges ;  he  may  hold  more  of 
the  money  to  indemnify  himself  for  his  engagements  on  ac- 
count of  a  part  not  received,  he  had  a  lien  on  the  hides  or 
leather  in  his  hands  to  answer  his  engagements. 

^  12.  Assumpsit  for  money  laid  out  fcc.  The  owners  of  a 
privateer  valued  at  $25,000  in  twenty-five  shares,  paid  their 
agent  that  amount ;  but  this  was  not  sufiicient  to  fit  her  out. 
They  directed  him  to  dispose  of  additional  shares,  and  get 
her  to  sea  immediately.  Shares  could  not  be  sold.  Ph.,  the 
agent,  advanced  his  own  money  and  sent  her  to  sea.  Held, 
the  owners  were  severaUy  liable  to  reiniburse  him  his  advances 
over  the  $1000  a  share. 

^13.  Replevin  for  thirty-one  boxes  of  sugar,  marked  &c. 
Here  was  a  sale  by  one'assuming  to  be  an  agent,  but  not  hav- 
ing sufficient  power  to  make  sale,  may  be  rendered  valid  by 
the  subsequent  act  of  the  owner,  amounting  to  an  adoption  of 
the  sale.  The  pit.  wrote  to  one  of  the  house  which  sold  the  su- 
gar, that  he  expected  to  be  paid  immediately  the  proceeds  of  the 
sale,  and  drew  a  bill  accordingly.  The  known  rule  is,  "  that 
subsequent  adoption  of  an  act  done  by  one  assuming  to  be  an 
agent,  is  equal  in  its  effect  to  a  precedent  authority,." 

§  14.  Assumpsit  on  a  special  contract  &c.  *'  It  is  mutually 
agreed  between  JVm.  Ladd  and  Andrew  Afridson,  that  the 
said  Andrew  Afridson  shall  proceed  to  Alexandria,  district  of 
Columbia,  to  act  as  flag-captain  of  a  schootier  belonging  to  S. 
G.  Ladd,  which  is  to  be  immediately  fitted  and  sent  to  sea  $ 
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and  the  said  Wm.  Ladd  agrees  to  allow  the  said  Andrew  A.,    Ch.  9. 
for  his  services  on  board  said  vessel,  snxty  dollars  per  month,    Ari.J8. 
to  commence  the  day  after  his  arrival  at  Alexandria,  and  to 
pay  his  traveUing  expenses  there ;  and  the  said  Wm.  Ladd 
agrees  to  allow  the  said  Andrew  A.  five  barrels  privilege  in  the 
said  schooner  ;''  signed  by  both  parties,  and  dated  at  Boston, 
Feb.  3,  1813.     Wm.  Ladd,  it  seems,  meant  to  contract  for  2  East  142, 
J.  G.  Ladd,  but  did  not  so  word  the  contract,  and  held,  where  Wiikes  v, 
one  contracts  as  agent  for  another ^  and  means  not  to  be  per-  ^^^' 
sonally  liable,  the  contract  itself  must  shew  the  character  m  ^£0^  |^' 
which  he  contracts,  and  that  he  does  not  intend  to  bind  him-  — Salk.  96.— 
self.  Though  the  wages  of  a  ship-master  cease  from  the  time  of  5.^^'^*^ 
capture,  yet  where  one  engages  as  a  ,/Iag-cap^am  to  protect  _!4*ves.  jr. 
the  property,  as  neutral^  at  certain  monthly  wages,  be  must  631. 
be  held  entitled  to  his  wages,  as  well  after,  as  before  tlie  cap- 
ture, having  been  employed  in  defending  the  property  from 
condemnation,  and  until  his  return.     This  contract  was  plain  2  Boi.  &  P. 
and  intelligible  in  itself,  and  hence  no  parol  evidence  could  be  ^^^* 
admitted  to  explain  in  what  character  Wm.  Ladd  meant  to 
contract.  Though  it  appeared  in  the  contract,  that  J.  G.  Ladd 
owned  the  vessel,  yet  it  did  not  appear  in  the  contract,  or  in 
the  signature  of  Wm.  Ladd,  be  bound,  or  meant  to  bind  J.  G. 
Ladd,  and  the  contract  gave  no  action  against  him. 

§  15.  AisumpsitXo  recover  $421  79  for  glass,  the  pits.  12  Mass.  R. 
delivered  to  the  defts.    Held,  where  a  parish  appointed  a  com-  185,  J90, 

roittee  of  three  to  build  a  meeting'^house,  a  contract  made  by  Kupperfc al. 
r  1  •  •  t  •    !•  1  •  1        ¥1     i«  •!    «  "•  south  rar- 

one  ol  the  committee  is  not  bindmg  on  the  parish.    He  failed  igh  in  Augus* 
before  the  parish  was  called  on,  nor  was  the  committee  au-  ta— See  2 
thorized  to  buy  on  the  credit  of  the  parish.     It  seems  to  have  i  vera.  210? 
been  the  opmion  of  the  Chief  Justice,  who  tried  the  cause,  that  —2  p.  w. 
the  parish,  as  it  received  and  used  the  glass^  would  have  been  255*~^g^'* 
liable,  if  no  loss  had  intervened  by  the  failure  of  the  committee-  ch.R.  JOi.--> 
man,  who  contracted  and  gave  his  note  for  it,  in  behalf  of  the  2  Br.  P.  c. 
committee,  as  he  expressed  it.     One  really  an  agent  drew  a  ^qsT^^m 
bill  and  fixed  his  own  name  only  to  it ;  held,  personally  liable,  toa'principai 
Ch.  20,  a.  20,  s.  32.     One  signed  pro  W.  G.,  J.  S.  C.    See  «nd  Agent. 
Ch.  20,  a.  20,  32. 

^16.  Assumpsit  on  a  note,  also  for  goods  sold  and  deliver-  12  Mass.  R. 
ed,  same  goods  the  note  was  given  for.  Arnold  Bufium  was  the  ^i^'^^'  ^ 
agent  of  the  company,  and  his  sub-agent  in  Boston  was  Frink  ai.  v.  the  Pro- 
Roberts,  who  gave  the  note  for  the  company.     Held  first,  vidcnce  Hat 
where  one,  as  attorney,  executes  a  sealed  instrument,  and  his  ilJg"coroi!fi. 
power  is  qu^tioned,  it  cannot  go  to  the  jury,  until  his  letter  of  ny. 
attorney  is  produced  to  the  court,  who  are  to  judge  of  its  com- 
petency.    2.  In  all  simple  contracts  made  by  agents  or  attor- 
niesy  in  which  the  authority  may  be  proved  by  oral  testimony, 
the  fact  of  signing  and  the  power  to  sign  being  both  questions 
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12  Mass.  R. 

419,  426, 
Dow  Jr.  V. 
Prescott 


See  Coburn 
V.  Anrart,  Ch. 
9,  a.  17. 


6  Com.  D. 
8(S8.  Rush  9. 
Rush. 


4  T.  R.  277, 
Cookerill  & 
ui.  eirs.  V, 
Kynatton. 
—Lev.  165. 


Salk.  207, 
Jenkins  &  ux. 
V.  Plume. — 
«  Mod.  92, 
181. 

4  T.  a  281. 
— Dougl.  4. 


for  the  jury,  the  order  in  which  proved  is  matter  of  indiffMr* 
ence.  3.  Though  a  general  agent  of  a  trading  company,  and 
one  of  it,  may  make  notes  to  bmd  it,  yet  a  tubnigerU  appmnted 
by  him  cannot  have  such  authority.  4.  But  be  may  buy  on 
credit,  if  not  prohibited,  being  appointed  to  buy  stock  and  sell 
goods  for  the  company,  and  bind  the  compiany.  5.  The  pro- 
missory note  .of  such  sub-agent,  given  on  such  purchase,  not 
binding  the  company,  will  not  extinguish  the  implied  promise 
of  the  company  raised  by  the  law  on  the  purchase.  Roberts 
was  admitted  as  a  witness  for  the  pits.,  though  objected  to;  so 
was  Hibbard,  one  of  the  company,  not  objected  to. 

^17.  Assumpsit  for  money  had  and  received  ;  held,  an 
attorney  who  has  received  monies  due  to  his  principal,  with 
directions  to  pay  it  over,  pursuant  to  an  agreement  with  a  third 
person,  is  liable  to  pay  it  to  his  principal  at  any  time  before 
he  has  paid  it  over  to  such  third  person.  If  A  sign  a  note  in 
B's  name,  as  his  attorney,  and  has  no  authority  for  the  pur- 
pose, A  is  personally  liable  to  him  who  accepts  the  note  under 
such  mistake  or  imposition.  3  Johns.  Cas.  70,  Dusenbury  v, 
EUis. 

Art.  19.  When  the  pit*  must^  may,  or  may  not  sue  in  outer 
droit,  or  in  his  oum  right ;  various  cases  and  principles  con^ 
sidered. 

^1.  It  is  often  difficult  to  decide  when  the  pit.  must  sue 
in  auier  droit j  or  in  his  oxon  right. 

§  2.  1st.  Where  the  pit.  must  sue  as  administrator  or  er- 
ecutor.  As  where  a  bail  bond  is  assigned  to  an  administrator, 
as  administrator,  he  shall  sue  as  administrator,  and  not  in  his 
own  right ;  here  the  old  bond,  taken  in  trust  for  the  intestate, 
is  kept  alive  as  the  ground  of  action,  and  the  only  ground  of 
action. 

^  3.  The  pit.,  as  executor,  declared  on  an  account  stated  by 
himself  and  the  deft. ;  this  was  deemed  to  remain  a  debt 
to  the  estate  of  the  testator ;  and  Duller  J.  stated  the  rule  to 
be,  that  if  the  goods,  the  subject  of  the  action,  '*  never  were 
in  the  actual  possession  of  the  executor,'^  he  must  sue  as  ex- 
ecutor, <*  and  if  the  goods  recovered  would  be  assets"  in  his 
hands,  he  must  sue  as  executor. 

^  4.  Holt  C.  J.  said,  that  if  the  goods  of  the  testator  be 
taken  and  converted  before  they  come  to  the  hands  of  the  ex- 
ecutor, he  must  sue  as  executor,  for  they  were  never  assets. 
If  once  assets,  he  is  accountable  for  them,  and  then  he  must 
demand  them  as  his  own.  # 

So  whenever  he  has  been  in  actual  possession,  they  become 
his  be.,  but  the  goods  are  not  assets,  m  which  the  executor  is 
absolutely  accountable,  till  he  has  actual  possession. 
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^5.  If  the  executor  or  administrator  recover  judgment  for    Ch.  9, 
a  debt  due  to  the  deceased,  he  may  sue  that  judgment  in  Ms    Art.  19. 
cwn  namty  and  if  he  declare  in  auter  droit,  it  is  but  surplusage.  V^^V^^ 
This  was  a  foreign  judgment  at  Calcutta.  The  pit.  had  judg-  Doagl.4, 
ment,  but  as  a  judgment  does  not  put  him  in  possession  of  the  Crawford  v. 
thing,  he  is  not  obliged  to  sue  in  his  own  right.  Sotei!!- 

§  6.  2d.  The  pit.  may  sue  in  his  oum  name  in  all  cases  i  Vent  119. 
where  the  goods  appear  to  be  his  own. 

^7.  If  the  testator,  an  attorney,  begin  business  for  A,  and  Stn.  I107, 
die,  and  his  executor  finish  the  business,  and  the  deft.  A  pro-  JJjJj^*'-^®** 
mises  to  pay  the  executor ,  he  may  sue  in  his  oum  right.    TTiis  ^^  ^* 
in  fact  never  is  a  debt  to  the  testator,  though  a  part  of  the 
busmess  was  done  by  him,  but  beiiig  finished  by  the  man  who 
is  executor,  and  the  promise  bemg  made  to  him,  it  is  properly 
his  debt. 

^  8.  In  this  case  the  court  held,  that  a  count  for  money  had  ^  '^-.R-  ^^i 
and  received  to  the  use  of  the  pits.,  as  executors j  by  the  deft.,  f^*'.  hm- 
might  be  joined  with  a  count  for  monies  had  and  received  by  nay. 
him  to  the  use  of  the  testator;  both  counts  are  to  recover  to 
the  use  of  the  estate. 

§  9.  After  the  testator's  death,  the  deft,  received  his  money,  ^  S^jSIIj 
hb  executor  may  sue  m  his  oum  right.     By  the  testator's  waite  L  ux.' 
death,  the  money  might  come  into  the  executor's  hands,  and  so  exn.of  Wood 
become  assets;  and  if  assets j  it  was  his  to  be  sued  for.  '•  P«^«^«^^- 

§  10.  ^the  cause  of  action  never  did  arise  to  the  testator ,  ^^ch^' 
the  executor  may  sue  in  his  oum  name  and  right j  or  as  execu-  man  v.  liar- 
tor.     So  if  A  and  B  be  partners,  and  A  dies,  and  I  receive  by.— 
their  money,  B  may  sue  me  in  his  oum  right;    14  Mass.  R.  ^y^^i^ 
327. 

^  11.  In  this  case  the  testator's  tenants  owed  him  several  y^'?.|^» 
sums  of  money  for  rent;  after  his  death  the  deft.,  his  steward,  v.iiiompMn! 
received  the  money,  and  so  was  never  indebted  to  the  testator  —6  Com.  D. 
himself.  The  court,  on  argument,  held  that  the  testator's  execu-  ^contractf 
trix  might  sue  for  this  money  in  her  oum  right ;   2  Salk.  421.  520.  ' 

§  12.  If  there  be  two  partners  in  trade,  and  one  dies,  and  |T.  R.476, 
then  a  third  person  receive  partnership  money,  the  surviving  ^w!^*'  ^'' 
partner  may  sue  in  his  oum  right,  and  need  not  as  surviving  14  Mait.  R. 
partner  ;  for  the  third  person  is  never  indebted  to  the  part-  827,  Mowry 
nership,  as  he  received  the  money  after  the  death  of  one  of  *'         '* 
the  partners.     If  the  surety's  administrator  pays,  he  may  sue 
m  his  own  right. 

§  13.  So  if  the  executor  recover  a  ft)reign  judgment ,  he  l>o«g**4. 
may  sue  this  judgment  in  his  oum  right. 

So  if  an  executor  recover  judgment  against  A,  and  he  be  J^?*  ^^^ 
taken  in  execution  and  escape,  the  executor,  in  his  oum  name,  walker.— 
may  sue  the  sheriff  for  this  escape,  yet  the  damages  when  re-  5  Com.  D« 
covert  are  assets.    By  the  judgment,  the  executor  reduces  ^^' 
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the  thing  into  his  6wn  actual  possesion^  and  becbmes  accdimta- 
ble  therefor  as  assets^  at  least  if  he  6huse  so  to  consider  the 
case,  and  then  he  has  his  election  to  sue  for  the  escape  in  hi^ 
own  right. 

$  14.  So  if  executors  pay  monies,  they  are  not  bound  to 
pay,  as  on  a  respondentia  bond  void  by  statute ;  they  may  re*^ 
cover  it  back  in  their  own  nan^Cj  if  at  all.  Buller  J.  thought 
the  executors  should  have  sued  in  their  own  right ;  they  paid 
a  debt  their  testator  was  bound  in  conscience  to  pay,  though 
not  in  law. 

$  15.  In  this  case  the  ph.,  adniinistrator,  discharged  the  old 
bond  due  to  the  estate  of  the  intestate,  whereby  it  became  im- 
mediate assets^  and  took  a  new  bond  to  himself;  this  becomes 
his  own  and  to  be  sued  only  in  his  own  right.  He  sued  on  the 
discharged  bond  and  failed.  The  debt  was  changed,  because- 
the  new  bond  was  in  a  different  right ;  the  debt  due  to  the 
intestate  was  extinguished,  and  a  new  debt  created  to  the  ad- 
ministrator himself:  and  if  in  the  new  bond  the  obligee  call 
himself  administrator,  it  is  but  as  surplusage.     1  Dallas,  347. 

$  16.  Buller  J.  held,  that  if  tlie  executors  endorse  die  testa- 
ter's  note,  they  become  personally  liable,  and  cannot  be  sued 
as  executors,  but  must  be  sued  in  their  own  right,  for  their  en- 
dorsement cannot,  by  any  operation  of  law,  give  an  action, 
judgment,  and  execution  against  the  effects  or  estate  of  the- 
testator. 

$  17.  The  good  of  the  cAurcA  belong  to  the  dlurcA-trari2e7», 
and  they  may  have  trespass  for  takirtg  them.  They  must  com- 
mence their  action  whilst  in  office,  but  may  pursue  it  after  dieir 
office  is  expired. 

§  18.  If  tlie  testator  pay  monies  to  the  deft*s.  use,  and  the 
executor,  as  executor  of  the  surety,  pay  money  to  the  princi- 
paPs  use,  these  matters  may  be  joined  in  the  same  action. 
And  if  the  surety's  executor  be  compelled  to  pay  the  princi- 
poTs  debt,  the  law  raises  an  implied  promise  to  him  to  re- 
imburse the  testator^s  estate,  and  the  money  so  recovered  by 
the  executor  will  be  assets.  And  when  there  is  a  promise  to 
reimburse  the  estate,  the  representative  of  it  may,  in  his  repre- 
sentative capacity,  recover  to  its  use. 

A  was  indebted  to  E.  Ellenwood,  he  died,  and  B.  Ellen- 
wood  became  his  administrator ;  after  E.  Ellenwood  died,  the 
deft.,  Fluent,  received  A's  debt.  Held,  the  administrator  of 
E.  E.  might  sue  as  administrator,  or  in  Aw  own  name,  for  he 
might  elect  to  make  it  his  own  debt,  or  the  debt  of  the  inies- 
tate.  Deft,  never  had  it  by  the  p!t*s.  consent,  nor  was  he 
evei*  debtor  to  riie  intestate. 

^  19.  3d.  Where  the  pk.  has  an  election  to  sue  in  auter 
drokj  or  in  his  xfwn  right.    In  Willes  there  are  sundry  cases 
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stated,  from  whicb  be  extracts  a  general  rule,  and  lays  down    Cp.  9. 
the  distinctbn  to  be,  that  if  the  *' thing  ^ued  for  be  assets  m    •Art.  19. 
l[he  executor's  hands,  before  the  recovery,  or  where  the  cause  K^'srsJ 
of  action  arises,  in  his  own  time^  and  never  did  arise  to  the  tes-  _5  Coro.  D. 
taiar^  tbe  executor  may  sue  in  his  own  name,  or  as  executor.*^  659.— Saik. 

§  20,  If  the  deft.,  receive  a  fjebt  due  to  Uie  testator,  after  sSmetZe 
his  death,  by  tl^e  ewecutor^s  (tssenty  it  is  assets  in^nedi^tely,  (qt  6  Mod.  92/ 
then  the  ei^ecutor  gives  it  up  to  the  receiver ;  and  if  without 
the  execu^>r's  assent,  yet  his  bringing  the  action  in  his  own 
rights  is  such  ^  assent,  as  onjudgment,  it  shall  be  assets ^  and 
immediately,  and  before  execution  ;  for  by  suing  in  his  own 
right  he  admits  and  affirms  what  Jie  sues  for  is  his  own ;  and  a 
further  rea^^on  is,  because  it  is  recovered  against  a  person  who 
oever  was  indebted  to  the  testator^  ^nd  the  original  debt  was 
discharged. 

$  21.  So  if  a  debt  never  due  to  the  testator  be  endorsed  to  iF*^**®,^' 
his  executors  as  executors^  they  may  sue  rw  executors.  As  exw^t.'nioni. 
>rhere,  December,  1781,  Brand  drew  a  bill  of  exchange  on 
the  deft,  to  pay  £100  to  A,  this  bill  tlie  deft,  accepted  ;  A  en- 
dorsed the  bill  to  the  pits,  as  surviving  executors  of  Stevenson^ 
the  deft,  was  suc^d  a?  acceptor.  It  was  objected  that  they 
could  not  sue  as  executorsp  but  only  in  their  ovm  rights  for  the 
promise  by  law  cpuld  not  be  made  to  them  as  executors^  but 
pnly  to  them  in  their  own  right.  The  court  held,  tliat  this 
action  may  be  suppcHted,  and  said,  *'  it  must  be  taken  for 
granted  the  endorser  was  indebted  to  the  testator,  and  to  the 
pits.  01  executors ;  so  he  might  endorse  to  the  pjts.  as  execu^ 
torsy  and  then  they  held  the  bill  as  executors^  and  on  the  ac- 
ceptor's refusing  to  pay,  they  may  declare  upon  the  rigbt  in 
which  they  hold  it.  So  in  Goldthwaite's  case  above,  they 
sued  as  executors^  and  it  was  holden,  they  might  sue  either 
way. 

\  22.  Day,  the  deft.,  compromised  the  pit's,  demand  against  3  Mass.  R. 
her  debtor,  Pillsbury,  and  took  his  own  note.     Held,  that  ^^^y**"' 
Day  became  immediately  indebted  to  her,  the  pit.,  to  the  See  2  Phil, 
amount  of  the  sum  compromised  for,  as  for  so  much  money  f  oh't^"" 
had  and  received  by  him  to  her  use,  and  that  the  note  Day  piead!48?" 
took  was  his,  and  she  could  not  support  troyer  for  it  against  161. 
him.     9  Mass.  R.  104. 

$  23.  If  a  guardian  to  an  msane  person  give  a  negotiable  5  Mass.  B. 
note  as  guardian,  yet  he  is  liable,  and  can  be  sued  but  in  his  m-  ^'. 'p^I^'* 
dividual  capacity  after  his  guardianship  is  discharged ;  and  this  mm. 
negotiable  note  discharges  the  ward's  debt  to  the  pit*,  though 
given  by  the  ward's  guardian  only. 

§  24.  In  a  case  like  Goldthwaite's  and  Fluent's,  it  is  said  the  Salk.  314, 
j)k.  must  sue  as  administrator,  and  that  the  debt  is  not  assets  ^^®'  ^>  ^**' 
till  recovered.    This  case  only  proves,  thsU  when  the  execu- 
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tor  sued  as  executor j  for  a  debt  the  deft,  received  of  the  testa-- 
tor's  after  his  death ;  the  pit.  was  not  subjected  to  costs,  be- 
cause the  court  held,  he  was  not  obliged  to  sue  in  his  own 
right. 

$  25.  If  an  administrator,  as  such^  submit  to  arbitration, 
and  bind  himself,  his  heirs,  executors,  and  administrators,  he 
is  bound  in  his  own  right,  and  must  pay  the  sum  awarded 
against  him,  whether  he  has  assets  or  not ;  for  he  cannot  bmd 
the  estate  of  the  mtestate  so  as  to  give  a  judgmelit  or  execu- 
tion against  it.  Then,  as  he  cannot  bind  this  estate,  he  must 
be  personally  bound,  if  bound  at  all. 

$  26.  On  a  view  of  the  above  cases,  the  distinctions  appear 
to  be,  1st.  If  the  debt  never  was  due  to  the  testatQr  from  the 
deft,  or  any  other,  nor  on  the  facts  can  be  presumed  to  have 
been  due  to  him,  his  representatives  cannot  sue  as  executors  ; 
and  if  they  do  sue  as  such,  it  is  but  surplusage,  and  the  word 
executors  may  be  stricken  out. 

2d.  If  the  debt,  the  subject  of  the  suit,  ever  was  due  to 
him,  and  was  a  credit  of  his  creating,  though  not  from  the 
deft,  but  another,  and  received  by  the  deft,  without  the  execu- 
tor*s  absent,  they  may  sue  as  executors,  or  in  their  own  right. 
In  the  first  way,  for  the  testator  gave  the  credit,  and  his  ex- 
ecutors have  done  nothing  to  change  it.  In  the  second  way, 
for  the  deft,  himself  never  was  indebted  to  the  testator,  but  he 
has  been  indebted  to  the  executors  only.  This  debt  to  them 
they  may  well  consider  as  a  debt  to  the  estate,  and  sue  cu 
executors,  or  if  they  chuse,  their  ovm  debt,  and  sue  in  their 
own  names,  and  charge  themselves,  if  they  chuse  it,  with  assets 
to  the  amount  of  the  debt  received  by  the  deft. 

3d.  If  the  action  must  be  grounded  on  the  deed  or  promise 
made  to  the  testator,  then  they  must  sue  as  executors ;  but 
otherwise,  if  they  can  ground  their  action  on  their  own  posses^ 
sion  or  any  new  promise  to  themselves. 

These  principles  apply,  with  very  little  variation  to  the  cases 
of  guardians,  agents,  factors,  &cc.,  for  when  the  right  never  was 
in,  or  promise  to  the  principal,  the  action  cannot  be  in  his 
name  ;  but  when  in,  or  to  him  alone,  it  must  be  in  his  name, 
and  when  there  is  a  ground  of  action  in  him,  or  in  the  one 
who  represents  him,  the  suit  may  be  in  the  name  of  either. 

$  27.  Sundry  cases. 

If  an  administrator  hold  a  negotiable  note  in  auter  droit 
given  to  his  intestate,  he  may  endorse  it  and  enable  his  endor- 
see to  sue  it.  In  this  case  the  administrator  merely  passes  the 
property,  but  his  endorsement  is  his  own,  and  he  cannot  there- 
by subject  his  intestate's  estate  to  judgment  and  execution. 
Like  prmciple — action  lies  not  against  one  as  administrator  on 
his  own  promise,  thov^h  administrator. 
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t^  28.  In  this'case  it  was  held  that  a  promise  to  the  testator,    Ch.  9. 
and  a  note  of  hand  to  the  pit,  as  executor,  could  not  be  join-    Art.  19. 
ed,  for  the  note  b  a  new  security  to  the  pit.  himself.  K^^v^^ 

^  29.  A  count  to  the  ph.  as  executor  on  a  contract  to  the  s  East  106,  U 
testator,  and  a  count  in  his  own  right  cannot  be  joined,  as  ^>\®^>  ^*^> 
where  riie  pit.  sued  as  administrator  of  A,  on  indMtatus  as-  ^i'^' 
tumpsit,  and  on  insimul  computassii  between  the  pit.  and  deft.,  2  Saond.  117 
for  monies  due  to  the  ph.  himself,  for  these  are  in  diflferent  h^^^*^^ 
rights,  and  in  the  last  count  the  pit.  cannot  sue  in  auter  droits  Herrendfen  r. 
for  a  debt  due  to  himself.  f  s"ik'*"" 

§  30.  But  otherwise  if  the  insimul  camputasset  be  made  by  Rogew  l^' 
the  executor  for  monies  due  to  the  testator.  See  Insimul  Com-  Cooke. 
pwtasset,  ch.  38  ;  and  Petrie  &  al.  ex'rs.  v.  Hannay,  ante ;  and 
Cocheral  h  ux.,  ex'rs.  v.  Kynaston,  above ;    also  the  next 
case. 

§  31 .     This  case  was  trover.     The  first  count  was  for  a  con-  cocberal  t 
version  in  the  testator's  time,  and  the  third  count  for  a  trover  ux.,ex'ri.». 
and  conversion  in  the  time  of  the  executrix.     And  resolved  ^X"^^^"- 
Aey  were  well  joined,  and  the  last  well  sued  in  auter  droit ;  for 
it  seems  the  goods  even  in  this  third  count  had  never  been  ac- 
tually  recovered  by  the  executrix^  wad  so,  till  so  recovered,  were 
deemed  to  be  a  part  of  the  testator's  estate,  and  not  assets. 

^  32.  But  Eaves  v.  Mocato  seems  to  be  otherwise  ;  in  which  Salk.  314, 
it  is  said,  if  the  trover  and  conversion  be  in  the  time  of  the  ex-  E"^®*  ^-  Mo- 
ecutor,  he  must  sue  in  his  own  right.  But  these  cases  are  re-  * 
concileable,  for  in  Eaves  v.  Mocato  the  executor's  actual  pos- 
session is  understood  ;  and  in  Cocheral  &  ux.,  ex'rs.  v.  Kynas^ 
ton,  the  court  understood  the  executrix  had  had  only  a  con- 
structive possession  ;  and  in  both  cases  the  goods  are  not  deem- 
ed assets  till  actually  possessed  by  the  executor,  and  till  then  he 
must  sue  in  auter  droits  and  after  that  he  must  sue  in  hb  own 
right,  for  then  the  goods  become  absolutely  his,  and  assets.  He 
must  in  all  events  account  for  them  to  the  estate,  though  he 
lose  this  possession,  and  bring  trover,  and  fail  to  recover.  So 
as  to  a  debt  due  to  the  testator,  and  received  by  the  executor, 
or  by  a  third  person  by  the  executor's  order  or  assent,  as  in 
Jenkins  b  ux.  v.  Plume,  above.  And  so  if  the  third  persoa 
receive  it,  and  the  executor  sue  in  his  own  right,  it  is  assets  in 
his  hands ;  for  by  suing  for  it  in  his  own  right,  be  considers  it 
his  own  debt,  and  the  debt  to  the  testator  as  discharged,  as 
much  as  if  he  took  a  note  or  bond  for  it  to  himself ;  especially 
after  judgment,  when  it  becomes  res  adjudicata  to  him  in  his 
own  right ;  and  see  Long,  admr.  v.  Long,  above.  But  he  may 
elect  to  make  it  thus  his  own,  or  sue  as  executor,  and  still  con- 
sider it  as  a  part  of  the  testator's  estate,  and  not  assets  till  re- 
covered, as  in  Ellenwood,  admr.  v.  Fluent. 

^  33.  As  to  rent.  The  declaration  in  3  Wentworth  7,  and  in 
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Ch.  9.     American  Precedents,  159,  in  which  the  executor,  as  such,  sues 

Art.  19*    for  rent  in  his  own  time,  is  on  a  lease  made  by  the  testator 

K,^^v^\j  himself,  and  so  the  testator's  contract  is  the  ground  of  the  action. 

Stra.  1270,         %  34.  But  otherwise  if  no  such  contract,  and  the  rent  due  in 

Hookin  r.      the  executor's  time  may  be  sued  for  in  his  own  right.    An  exr 

l0iilter.  CI-  .  •  I  i»  .   '  1  1  "   .    ,  ,     . 

ted  Imp.  M.    ^^^1^  sued  for  rent  m  one  count  due  to  the  testator  m  bis  Ume, 

Pr.  298 ;        SO  the  second  count ;  and  for  other  rent  in  her  own  time  in  a 

jnTwSr  "  ^^^^^  count,  and  promise  to  pay  her  as  executrix ;  and  in  a  fourth 

171, 172.       count  for  the  use  and  occupation  of  her  own  house,  and  had 

judgment  by  default.  This  reversed  on  error.  "  Yovp&r  mriao^ 

there  being  no  verdict,  we  can  presume  nothing  bitt  that  the 

fourth  count  is  as  it  appears,  m  her  own  right,  which  c^not  b^ 

joined  with  the  others,  and  the  damages  are  entire."  And  Imp* 

298,  Buller  J.,  said,  for  rent  due  in  the  e^^ecutor's  time,  ^'  he 

need  not  declare  as  executor.*'     In  the  fourth  count  she  did 

not  sue  as  e;cecutrix ;  and  in  Wilson's  report,  Denniaoa  J. 

said,  an  executor  may  sue  for  rent  in  his  own  time,  ^'  without 

naming  hin^lf  executor,  and  if  iie  names  himself  executor, 

it  is  surplusage  ;  and  he  pays  costs  where  it  is  for  rent  in  bis 

own  time  as  executor." 

10  Mod.  264,      %  35.  The  testator  owed  the  pit.  a  debt,  and  the  executor 

^hnjon  V.     promised  to  pay  it  at  a  future  day,  aqd  was  sued  as  executor. 

crror!"*'^'  ***    Court  held,  that  naming  him  executor  was  surplusagBf  for  it 

appeared  pn  the  face  of  the  record,  ^e  demand  was  in  his  own 

right  against  him.     See  9  Co.  93 ;  Cro.  £1.  91,  406;  Hob. 

188. 

6  Com.  D.  ^  36.  An  action  against  an  executor  for  rent  due,  part  \^ 

6eo.— Allen    his  own  time,  and  pi^rt  in  the  testator's  time,  may  be  in  the  der 

tinet  only.     But  see  the  distinction  in  the  next  case. 
Cro.  El.  712,     §  37.  If  the  administratrix  occupy  an  estate  leased  lo  her  intes- 
Body  V.         tate  after  bis  death,  she  is  chargeal^le  in  her  own  right,  if  charg- 
Hargpave.      ^  j  merely  on  account  of  use  and  occupation,  and  talking  the  pro- 
fits, but  as  administratrix,  if  she  hold  on  her  intestate's  contract 
in  his  lease  to  pay  rent.     The  distinction  is  plain  ;  in  one  case 
the  administratrix  continues  in  possession  on  the  lease  to,  and 
contract  with  her  intestate,  and  this  is  the  ground  of  the  ac- 
tion, and  not  any  promise  of  her  own.     In  the  other,  by  rea- 
son of  her  own  occupancy  alone,  and  taking  the  profits,  the 
law  implies  her  personal  promise  to  pay. 
6  T.R.  691,        ^  38.  If  B  have  a  power  of  attorney  from  A,  to  act  for  her 
Uardner  r.     as  executrix,  B  caonot  accept  a  bill  of  exchange  to  bind  A  in 
Bailee.  j^^j.  ^^^  Tif^tj  though  for  a  debt  her  testator  owed. 

1  Cro  Car      '  ^^*  '^^  administrator  grant  all  his  goods  and  chattels,  a  term 
Dorrei  r.       he  has  as  administrator  does  not  pass ;  for  it  js'^not  suu^n,  hut  he 

10  M"d~3i6  ^^  '^  ^  ^®  ^^^^  ^^  ^®  intestate.    But  if  be  have  a  lea3e  in 

^  '      '  land  as  administrator,  and  has  no  other  right  pr  interest  in  it, 

the  term  be  has  as  administrator  pajsses,  his  iatent  is  to  pass  it. 
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but  by  general  words  it  does  not  pass  ;  but  when  he  has  onhr    Ch.  9. 
this  interest,  and  grants  all  his  right  and  interest  m  the  land,    Art.  19. 
his  term  necessarily  passes  or  nothing  does,  and  it  is  clear  the  V^^V^./ 
parties  meant  something  should  pass. 

(^  40.  In  this  case  the  court  held  that  an  executor  cannot  be  i  h.  bi.  loe, 
charged  as  such  for  money  had  and  received  by  him,  or  for  i^yj^  J*TJ,j5r- 
tnoney  lent  to  him^  or  on  an  account  stated,  of  money  due  from  ler  L  al.ex- 
him  as  such ;  all  these  charges  make  him  personally  liable.  So  Beaton, 
for  rent  on  his  own  lease  of  land  he  has  as  executor.    These 
points  are  clear,  except  as  to  the  account  stated. 

^41.  If  a  bond  be  made  to  husband  and  wife,  administra-  *  Com.  D. 
tors  of  A  B,  he  alone  may  declare  upon  it,  as  on  a  bond  to  j^  ^^^  ^^ 
himself,  for  this  is  the  legal  effect.     The  bond  to  the  wife  is  kereteiii «. 
to  the  husband,  and  the  bond  to  him  is  in  his  own  right.  Clarke. 

^  42,  43.  Counts  were  on  promises  made  by  the  intestate  ;  t  H.  Bl.  102, 
the  fourth  stated,  that  after  his  death  the  deft.,  as  administra-  ^hTwiK— * 
trix,  and  the  ph.  accepted  together  *'  of  money  owing  from  the  2  Selw.  707. 
intestate,  and  in  consideration  of  the  intestate  being  found  in- 
debted," the  deft.,  as  administrator,  promised  to  pay.  Held, 
no  misjoinder  of  action,  that  the  deft,  was  charged  as  admis- 
trator  in  all  the  counts,  and  that  this  was  the  common  mode  of 
declaring,  to  save  the  statute  of  limitations.  And  this  seems  to  be 
the  true  principle,  for  though  the  admistrator  liquidates  and  ad- 
justs the  debt,  and  thus  there  is^ro/orm<i,an  implied  promise  to 
pay  the  balance  or  foot,  yet  this  insimut  computasitt  is  nothing 
more  than  an  act  to  ascertain  the  amount  ofthe  debt  due  from 
the  intestate's  estate,  not  to  vary  it  or  to  create  a  debt ;  but 
the  real  ground  of  the  action  is  the  debt  the  intestate  did  owe,  a 
debt  due  from  his  estate,  (which  may  be  insolvent,  and  not  in 
a  condition  to  pay  five  cents  in  a  dollar,)  and  this  is  all  the  ph., 
the  creditor,  can  be  entitled  to.  And  on  what  sound  principle  of 
law  or  equity  can  the  debtor's  administrator  be  personally  lia- 
ble to  pay  the  whole  out  of  his  own  estate,  the  effect  of  a  suit 
and  judgment  against  him  in  his  own  right,  merely  because  he 
joins  in  the  account,  to  liquidate  aad  ascertain  merely  the  ex- 
act amount  of  this  debt  his  intestate  owed,  though  not  exactly 
liquidated,  a  mere  ministerial  act  very  fit  and  proper  for  the 
administrator,  as  such,  to  do.  And  as,  in  our  law  and  practice 
at  least,  the  administrator  receives  no  compensation,  but  merely 
for  his  services,  what  consideration  can  he  possibly  be  consid- 
ered as  receiving  as  the  motive  or  ground  to  make  this  debt 
his  own,  to  subject  himself  personally  to  a  suit  and  judgment 
for  it,  and  himself  and  estate  to  pay  it  as  his  own,  or  in  his  own 
right.  In  fact  it  is  a  part  of  the  duty  of  an  executor  or  ad- 
ministrator thus  to  adjust  an  account,  and  strange  indeed  must 
it  be  if  for  thus  doing  his  duty  he  subjects  his  own  estate  to  a 
debt. 


212  ASSUMPSIT. 

Ch.  9.  Art.  20.  When  one  agrea  to  pay  another^t  dehtSy  how  far 

ArU  20.    assumpsit  liesj  and  how  far  there  must  be  a  written  promise. 
V^y^^  See  Ch.  32,  a.  7. 

^  1 .  On  a  scire  facias  the  officer  took  the  debtor's  goods  in 
Salk.  28,  execution,  and  A.  D.  promised  the  officer  to  pay,  if  he  would 
27 Darners"  r^tOTe  the  goods.  The  consideration  is  good  and  sufficient, 
case,  Bailer's  and  an  action  of  assumpsit  lies  against  A.  D.,  and  1  Ld.  Raym. 
Colfm7   3^7,  Waters  t;.  Glasson. 

Saik.  H  ^  2.  B  owed  A  £42,  and  C  in  consideration  A  would  ac- 

Roe  V.  cept  him  to  be  his  debtor  for  £42,  which  the  said  B  owed  A, 

I2^ll^drid3  proi^i^d  A  to  pay  ^e  same.  C  is  liable.  C  was  sued,  and 
the  same  '  it  Was  not  alleged  that  B  was  discharged.  Verdict  for  A,  and 
GAse.  it  ^i^g  adjudged  that  as  the  promise  could  not  bind  C,  unless 

B  was  discharged,  it  was  construed  a  mutual  promise,  to  wit : 
that  C  promised  A  to  pay  the  debt,  and  in  consideration  there- 
of A  promised  to  discharge  B ;  there  does  not  appear  to  hare 
been  any  objection  made  that  C's  promise  was  not  in  writing, 
though  to  pay  B's  debt,  and  A.  D.  1697. 
Cowp.  4d0,         ^3.  June  10,  1773,  Henshaw  gave  his  negotiable  note  to 
^^"«yj8  Buckholme  for  £306  13#.  payable  in  5  months.     July  1773, 
las  384.         Henshaw  wanted  further  credit  of  B,  Adney  applied  for  it, 
and  B.  declined  giving  it.     Adney  told  him  that  Henshaw  was 
a  safe  man,  that  he,  Adney,  for  £1  10^.  7d.  premium,  would 
guarantee  the  payment,  of  the  said  note,  to  which  proposal  B. 
agreed,  and  paid  Adney  the  £1  10^.  7d.,  and  delivered  more 
goods  to  Henshaw.      July  1773,  Adney,  in  writing,  prom  sed 
B.,  "  in  consideration  of  £1  10*.  Id.  received  of  J.  B.  I  here- 
by make  myself  answerable  for  the  due  payment  of  said  note.'* 
Septembers,  1773,  Adney  became  a  bankrupt.     Henshaw 
did  not  pay  the  note  when  it  became  due,  Nov.  10,  1773,  but 
contmued  his  trade  till  December  2,  1773,  when  he  became 
a  bankrupt. 

The  court  adjudged  that  the  said  Adney's  said  guarantee 
was  collateral y  to  pay  if  Henshaw  did  not  at  the  time,  and  so 
contingent,  and  no  debt  to  B.  till  Henshaw  failed  to  pay.  One 
reason  was  the  smallness  of  the  sum,  £1  IO5.  Id. 
Mass.  Act,  ^  4.  By  this  act  it  is  provided,  that  no  action  shall  be  brought 

1788  ^^'  "  whereby  to  charge  the  deft,  upon  any  special  promise  to  an- 
swer for  the  debt,  default,  or  misdoings  of  another  person^ 
— ^^^  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in  wri- 
ting, and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereto  by  him  lawfully  authorized."  The  Pro- 
Province  Act  vince  Act  of  1692  was  the  same,  and  the  Act  of  29th  of 
^^^'  Charles  2d.  is  the  same,  the  others  being  copied  from  that  of 

Charles  2d. 
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Ch.  9. 

^  5.  In  applying  this  provbion,  many  nice  questions  have  jirU  20. 
arisen  when  one  promises  for  himself,  or  another.  A,  in  con-  Vi/V^i^ 
•ideration  B  would  deliver  hhn  his  household  goods,  and  C 
would  discharge  B  from  execution,  promised  to  pay  C  the 
■mount  of  the  execution  :  held,  A's  promise  was  original. 
8  Johns.  R.  376,  Shelton  v.  Brewster ;  2  East  325 ;  see  Ch. 
32,  a.  7,  s.  2. 

^  6.  Tuack,  the  testator,  sued  one  Johnson  for  assault  and  i  WiU.  305, 
battery.     The  trial  came  on  ;    Nash  being  in  court,  promised  8»7,  Read  v. 
if  Tuack  would  not  go  on  to  trial,  but  withdraw  his  record,  to  5  Mod.  206, 
pay  him  £50  and  costs,  equitably  taxed.     On  this  Tuack  with-  is  a  like  case, 
drew  his  record  and  proceeded  no  further  in  the  cause.  Read,  ^  ''J'nother'i 
bb  executor,  sued  Nash  on  this  promise  ;   he  pleaded  never  Sebt  when 
promised,  and  2d,  the  statute  of  frauds.     To  the  second  plea  the  promise 
there  was  a  general  demurrer,  and  the  plea  was  held  to  be  Ifonridera-^ 
bad,  for  Johnson  ^^owed  no  debt,  the  cause  was  not  tried  ;  tion,  &c. 
be  did  not  appear  to  be  guilty  of  any  default  or  miscarriage."  Yio^y^^'  ^ 
He  never  was  liable  to  the  ))articular  debt,  damages,  or  costs.       ' 
The  true  difference  is  between  an  original  and  a  collateral 
promise  ;  the  first  is  out  of  the  statute  ;  the  latter  is  not,  where 
it  is  to  pay  the  debt  of  another,  already  contracted.     Judgment 
for  the  ph.     Cited  1  Phil.  Evid.  351,  362. 

^  7.  An  action  does  not  lie  against  a  foreign  consul,  on  a  3  Dallas  384« 
bin  of  exchange,  drawn  in  his  official  character,  on  his  gov-  ^?P;  ^?,"^i 
emment,  because  when  the  holder  takes  the  bill,  he  knows  it  ®  *  *   * 
is  not  drawn  on  the  consul's  own  private  credit,  but  solely  on 
that  of  his  government,  and  that  he,  in  the  affair,  acts  only  as 
representative  of  that  government. 

^  8.  Assumpsit  for  that  the  pit.  had  sued  one  A.  B.  for  a  2  wils.  94, 
certain  debt,  and  the  deft,  in  consideration  the  pit.  would  stay  Fbhr.Hatctf- 
his  action  against  A.  B.,  promised  to  pay  said  A.  B's.  debt.  2°^'iw7785. 
On  demurrer  the  case  was  held  to  be  within  the  statute  of 
frauds  ;  for  here  the  deft,  promised  to  pay  the  subsisting  debt 
af  another  ;  nor  was  this  case  like  the  case  of  Nash  above,  in 
that  no  debt  existed. 

^  9.  One  Taylor  owed  the  pit.  Williams  £45  for  rent  of  a  s  wils.  308, 
house,  and  becoming  insolvent ,  made  a  bill  of  sale  of  the  goods  in  Williams  v. 
said  house  to  the  deft.  Leaper,  in  trust  for  Taylor's  creditors.  J^p^Tp. 
While  tlje  deft,  was  in  possession  of  the  goods  on  the  premt-  164 
sesj  the  pit.,  the  landlord,  came  to  distrain  for  the  rent,  (the 
goods  being  liable,)  whereupon  tlie  deft,  in  consideration  the 
ph.  would  not  distrain  the  goods,  promised  to  pay  him  the  £45. 
On  this  promise  the  action  was  brought,  and  judgment  was 
given  for  the  pit.     For  the  court  held  there  was  not  a  promise 
to  pay  the  debt  of  another  ;  the  goods  were  debtor  and  liable ; 
and  Uie  deft,  was  as  bailiff  to  the  landlord.     It  was  a  new  con- 
tract ;  the  deft*  Jiad  an  interest ;  and  the  pit.  gave  up  his  right 
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Cb.  9.  to  diiMrain  the  goods ;  and  this  was  a  good  considenOioD,  and 
Art.  20.  the  deft's.  promise  was  a  new  one.  But  still  was  it  not  a  prom- 
Vi^^y^^  ise  to  pay  Taylor^s  debt,  the  debt  of  another,  and  so  within 
the  statute?  The  \ie?L'tht goods  were  debtor,  and  so  the  deft, 
only  promised  to  pay  the  debt  they  owed,  is  perhaps  too  re- 
fined. In  fact  the  goods  were  not  absolute^  debtor,  they 
were  but  as  a  pledge.  The  pit.  had  only  a  Uen  on  them, 
while  upon  the  premises,  and  he  was  under  no  obligation  to 
7  Johns.  R.  resort  to  it.  The  £45  was  clearly  Tay tor's  debt  by  cmitract, 
408, 466.  which  fixed  the  rent  and  the  amount ;  and  whatever  lien  on 
goods  or  coUaterai  security,  the  ph.,  the  landlord,  might  have, 
still  this  vTas  Taylor's  debt,  the  debt  of  another,  the  deft,  by 
his  promise  engaged  to  pay,  but  not  in  writing.  And  this  case 
was  very  much  like  that  of  Fish  v.  Hutchinson.  In  each  case 
there  was  a  good  consideration,  but  in  neither  a  promise  in 
writing.  2  Selw.  741.  But  Lord  Elclon  has  observed  that 
to  hold  the  deft,  the  ilebt  roust  be  his  own,  or  there  must  be  a 
note  in  writing,  but  there  may  be  an  exception,  as  *Mf  a  per- 
son obtain  possession  of  goods,  on  which  the  landlord  has  a 
right  to  distram  for  rent,  and  he  promises  to  pay  the  rent, 
though  it  is  clearly  the  debt  of  another,  yet  a  note  inivriting  is 

1  Mass,  R.      not  necessary." 

vl^MUtTlii  §  ^^'  In  this  case  Aaron  Brown  engaged  to  cdlect  evidence 
error.  '  in  the  case  of  a  contested  election  of  a  member  of  Congress, 
and  summoned  Austin  to  appear  and  give  evidence,  and  for 
his  pay  and  expenses  as  a  witness,  he  sued  Brown.  And 
judgment  finally  for  Brown,  for  he  acted  as  B.pvMic  agent,  and 
contracted  for  another,  the  government,  and  so  not  personal" 
/y  Jiable.     Also  Austin  well  knew  in  what  manner  Brown  acted. 

2  Ld.  Raym.  ^  H.  It  is  a  general  rule  that  the  declaration  in  these  cases 
106^— Imp.  need  not  state  the  promise  was  in  writing ;  but  the  promise  in 
4J^  ^^jr~  ^^"'S  ™^s^  ^®  ^^  evidence.  But  the  declaration  must  state 
987,  Eltingv.  ^  Consideration  for  the  deft's.  guaranty  of  another's  debt.  4 
Vander^.     Johns.  R.  260 ;  Baily  &  al.  v.  Freeman. 

2  T.R.  80,  ^12.  The  general  rule  is,  if  the  person  for  whose  use  the 
AbUsoD  h  ^  goods  are  furnished  be  liable  at  all,  as  a  real  debtor  for  them. 
Imp.  M.  P.  ^^^  ^®  contracts  a  debt,  and  alty  oUier  promise  by  a  third 
166.1-Cited  person  to  pay  that  debt,  is  in  its  nature  coUatet al,  and  must  be 
and*  Rob?*^ '  ^^  writmg,  or  it  is  void  by  the  statute  of  frauds  and  perjuries :  and 
erts  on  ^nef ally  the  question  is,  what  is  the  debt  of  another.  Cited 
^"^8  208,    1  tPbil.  Evid.  360;  8  Johns.  R.  37. 

209, 210.  ^  j^  January  1786,  the  deft.,  Wharam,  requested  the  phs. 

to  supply  one  Couthard  with  groceries.     The  pits. -^did  not 

know  C»,  the  daft,  replied,  if  you  do  not  know  him  ]rou'know 

me,  and  1  will  see  you  paid.    The  pits,  sent  goods  to  C,  and 

notes^^n  Bl.   "^^^  ^^  debtor  for  diem  m  their  books.    Tbey  applied  to  C. 

Coin.        '   for  payment,  and  then  to  the  deft.    Judgmoiit  lor  the  deft«. 
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ibr  the  debt  was  C's.  debt,  ubA  tbe  deft's*  promise  was  to  an-    Ca.  9. 
swer  the  debt  of  another ;  the  credit  was  not  givento  the  detu    Aft.  30. 
but  ID  another,  and  to  this  other  were  the  goods  originally  Vi^V^^ 
oiiaiged  by  the  pits.    There  was  no  writing. 

%  14.  So  where  the  deft,  said  to  the  pits.,  you  must  supply  my  Jones  v. 
OMMber-in-law  with  bread,  and  I:will  see  you  paid,  the  court  held  ^P^^  __ 
tbit  thif  was  the  mother's  debt,  and  ^  the  deft's.  promise  to  see  it  Robots  aooT 
paid,  was  collateral,  and  void  as  not  being  in  wriddg.    Prom-  i  Phil.  Evid. 
ise  void  to  pay  another's  debt  illegally  arrested,  fee.  3«i.— waib 

^  15.  December  3, 175),  the  deft,  acknowledged  thus,  '^  re-  i  bqit.  373, 
ceived  of  Mr.  Harris  £19  on  behalf  of  my  gramison,  which  I  Harris  v, 
promise  to  be  accountable  for*  on  demand,  witness  my  hand,  ^^^seiV 
&  Huathach."     In  an  action  of  a«fii«ipW<  for  money  lent  and  289,240.— 
advanced,  the  court  held,  that  this  note  was  good  evidence.  L^*|il;|^!!f' 
2.  That  it  was  an  original  contract,  and  not  a  collateral  under-  ^  p.  use.—  * 
taking,  for  the  grandson  was  a  minor,  and  so  not  liable.    In  ch.  I70,a.6, 
this  case  it  will  b^  observed  that  the  deft's.  contract  was  held  £^^  ^' 
to  be 'original,  not  on  account  of  the  form  of  it,  but  of  the  mi-  ' 

nor's  inability  to  contract.    2  Phil.  £vid«  10. 

^  16.  K  two  persons  come  to  a  sh<q>,  and  one  buys  goods,  imp.  m.p. 
the  other,  to  gain  him  credit,  promises  the  seller  "  if  he  do  not  i^I^^"*'  ^* 
pay  you  I  will,"  this  promise  is  collateral.;  but  if  he  say  "  let  jo^Jg ; 
him  have  the  goods  and  I  will  be  your  pay-master,''  this  is  aa  Cooper, 
original  undertaking,  and  for  himself,  and  need  not  be  in  wri-  ^^2^^^ 
ting.     So,  I  will  pay  if  A  do  not,  is  collateral.     A  was  charged 
as  the  debtor,  and  the  undertaking  was  before  the  delivery  of 
the  goods,  and  formerly  this  was  deemed' material. 

^  17.  If  the  deft,  give  A.  D.  a  letter  of  credit  to  the  ph.,  3  Cranch, 
and  thereupon  the  pit.  trusts  A.  D.,  and  be  becomes  indebted  ^^»  ^^uio' 
to  the  ph.,  he  may  have  an  action  against  the  deft,  to  compel 
him  to  pay  this  debt  of  A.  D.     See  several  cases  of  guaran- 
tees, ch.  50,  by  the  letter  any  one  might  trust  A.  D. 

^18.  But  generally  no  action  lies  for  the  voluntary  payment  8D.liE.30a 
of  another's  debt,  as  Exall  v.  Partridge,  ch.  9,  a.  17.     If  A  ^'^P-  ^• 
owe  B  a  debt  on  judgment,  B's  agreeing  to  stay  execution  on 
it  a  reasonable  time,  b  a  good  consideration  for  the  promise  of 
a  third  person  to  pay  the  debt,  though  not  so  as  to  A. 

%  19*  A  unlawfully  arrested  B  for  B's  debt  to  him.     C,  a  wnie8  482, 
third  person,  promised  to  pay  the  debt  of  B  to  A,  in  consider-  ^"•**°  ^' 
ation  of  A's  releasing  B  out  of  custody.     Held,  C's  promise       ^^* 
was  void ;   for  where  the  arrest  of  a  deft,  is  illegal  and  void, 
his  discharge  is  no  consideration  for  another's  promise.     But 
if  the  declaration  state  a  just  debt  and  arrest,  by  virttie  of 
a  writ  duly  issued  out  of  such  a  court,  it  will  be  intended  af- 
ter verdict  the  arrest  was  legal,  and  so  the  ground  of  another 
pronme,  will  be  a  discharge  of  him  arrested.     So  to  forbear 
to  aue  me  on  a  wM  eecUrity  is  no  connderation  for  another's 
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Ch.  9.      promise  to  pay  the  debt ;  and  generally  for  another's  promise 
Art.  20.    to  pay  ray  debt  to  be  valid,  I  must  owe  a  just  debt. 
K^ry^j      ^  20.  A  third  person  requested  a  soldier  migbt  have  leave 
1  Ld.  Bavm.  of  absence  ;  this  was  given  accordingly,  and  the  third  person 
^^j*  ^'^        promised  to  bring  him  back  to  the  captain  in  10  days,  or  to 
ones.        p^y,  ^  g^^  ^j.  j^Qjjgy^     Held,  the  third  person  was  bound  to 
•  perform,  and  the  consideration  was  good.     See  Roe  v.  Hough. 
1  Salk.  27.—      §  21.  One  good  distinction  ii  this  ;  if  the  third  person  come 
fi  Ld.  Ray  ID.  in  aid  of  another,  so  that  either  may  be  sued,  his  promise  is 
'^*^'  collateral,  and  must  be  in  writing;    otherwise,  if  the  whole 

credit  is  given  to  the  third  person.     Birkmyr  v.  l)ameU ;  see 
Sturgis  &  al.  v.  Robbins  ;    Schermerhom  v,  Vanderhayden  ; 
Hdly  V.  Rathbone  ;  LfConard  v.  Vredenburgh ;    Lawrason  v. 
Mason  &  al. 
"^  East  169,         ^22.  One  who  became  surety  for  the  deft,  before  his  dis- 
Taylor  r^      charge  as  an  insolvent  debtor,  was  afterwards  obliged  to  give  a 
8  J^hn9-"R.     "®^  '^"d  ^^^  ^^^^  ^'^ '°  ''^"  of  ^he  old  one.    Held,  he  could 
202, 206,        not  sue  for  money  paid  to  his  use,  though  tlie  new  bond  was 
HackTe"?!'^  accepted  as  payment,  and  the  old  bond  cancelled  ;  for  liabili- 
8  D.  &  K.       ty  to  pay  for  another,  cannot  give  the  same  cause  of  action  as 
^1^-  actual  payment  on  his  account ;  the  new  bond  was  not  money 

paid.      See  Jones  r.   Brinly,  and  Nightingale  v.  Dievisme, 
Child  V.  Mortley. 
4  Johns  R  §  23.  A  executed  to  the  United  States  a  bond  with  sure- 

461,  stnby  p.  ties  for  duties,  and  A  was  named  in  it  as  tlie  importer  of  the 
Champiin.—  goods,  and  B  named  in  it  surety,  and  paid  the  bond.     Held, 
2(S.-5^hns.  ^®  "flight  recover  the  amount  of  A,  though  a  third  person  re- 
R.  176, 178,    ally  owned  the  goods.     But  if  three  men  be  principals  in  a 
Elmeodorf  r.  bQ^j  ^o  pay  duties,  and  a  fourth  their  surety,  and  E  paid  the 
^^^'         bond  at  the  request  of  one  of  them,  he  may  recover  the  amount 
of  the  three ;  but  the  surety  is  hot  liable,  having  no  interest  in 
the  distillery  ;  bo  money  was  paid  to  his  use. 
1  H.  Bl.  90,        ^  24.   The  pit.  voluntarily  pays  the  defies,  debt,  how  liable 
^'J^^}]^     or  not.     The  deft,  married  the  pit's,   daughter,  and   went  to 
and  see  a.  15,  Jamaica,  leaving  her  in  England,  and  in  his  absence  she  died. 
fi-  4.  The  pit.  was  at  the  expense  of  her  funeral,  suitable  to  her  hus- 

band's rank  and  fortune,  though  without  his  knowledge.  The 
pit.  recovered  for  monies  laid  out,  &c.  But  qusre  if  the  pit. 
could  recover  for  monies  he  laid  out,  &c.  after  her.  death,  to 
pav  debts  she  contracted  in  her  husband's  absence,  in  a  reason- 
able manner.  And  Lord  Loughborough  said,  if  goods  of  A 
be  "  distrained  by  the  commissioners  of  the  land  tax,  if  a 
neighbour  should  redeem  the  goods  and  pay  the  tax  for  the 
owner,  he  might  maintain  an  action  for  the  money  against  the 
owner."  A  sells  goods  to  B ;  B  unable  to  pay  A  transfers 
them  to  C ;  he  promises  to  pay  A  for  them  ;  this  is  a  new 
promise.     5  Taun.  R.  450. 
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^  26.  Ab  writing  necessary  where  a  third  person  engages  to    Ch.  9, 
pay  an  exeetUion  on  a  new  consideration.     As  where  C  had  an    Art.  20. 
execution  against  B,  and  A  promised  to  pay  C  the  amount  of  V^V^^i/ 
it,  in  consideration  C  discharged  B,  and  in  consideration  B,  8  Johns.  R. 
the  judgment  debtor,  delivered  his  household  goods  to  A.     A's  |I^jf  ^^' 
engagement  was  original,  and  not  within  the  statute  of  frauds,  Brewsterl- 
and  it  was  founded  on  new  considerations,  the  discharge  of  B  lo  Johns.  R. 
and  his  said  gopds  delivered  to  A.  ^^' 

^26,  A  covenant  to  pay  another's  debt  is  not  within  the  4  Johns.  R. 
statute  of  frauds,  as  it  does  not  apply  to  writings  under  seal.  J?^»  ^*®» 
A  covenant  of  itself  imports  a  consideration,  as  to  all  contracts  jre^w!— "^ 
under  seal.    And  every  promise  to  pay  another's  debt  must  be  4  Johns.  R. 
in  writing,  however  good  the  consideration.  422.— 

^  27.  One  Dearborn  was  in  prison  for  debt,  and  lodged  in  12  Mass.  R. 
the  deft's.  hands  properly  sufficient  to  indemnify  him  ;  thereon  297,PerieyF. 
the  deft,  procured  the  pit.  to  become  Dearborn's  bail ;  and  ^P"°8- 
promised,  but  not  in  writing,  to  save  him  harmless.     Held,  afi 
original^  and  not  a  collateral  promise  of  another's  debt  ;  so  not 
within  the  statute  of  frauds ;  the  statute  applies  only  to  promi- 
ses made  in  relation  to  to  pre-existing  debts  of  a  third  person.       • 
When  the  deft,  promised  there  was  no  actual  existing  default 
of  Dearborn,  but  the  deft's.  promise  was  to  indemnify  against 
his  fiUure  default ;  this  was  not  a  case  within  the  statute,  and 
the  deft,  promised  on  property  in  his  hands. 

§  28.  So  if  the  pit.  lend  a  horse  to  A,  on  the  deft's.  re-  cuTnSam 
quest,  A  is  Hable  on  the  delivery,  and  the  deft's.  promfee  is  3  Salk.  I6, 
collateral ;  this  requesting  the  ph.  to  lend  the  horse  is  no  more  l^»  Bouric- 
than  requesting  him  to  trust  A  with  the  horse.     See  Post.  ch.  nell.-^Mod. 

32.  248,261. 

§  29.  A  tradesman  delivered  goods  to  A  at  the  request  of,  j  H.  BLRep. 
and  on  the  credit  of  B,  who  says  before  tl^e  delivery  "  IwUl  he  ^'^^ll\ 
hound  for  the  payment  of  the  money  as  far  as  £800  or  £1000.  man. 
Held,  B  is  not  bound ;  for  the  credit  is  to  A  as  well  as  B.    A,  S'^H^^^*'^* 
die  sony  was  debited  in  the  pit's,  books,  and  B,  the  father ^  Hob.  21  i, 
gave  no  promise  in  writing.  '  212. 

^  30.  In  this  case,  the  deft,  gave  the  note  sued,  as  attor-  Mass.  S.J. 
ney  to  one  Low,  a  person  mm  compos.     Friend  had  no  pow-  Jj^"'^i^J*** 
er  to  contract  the  debt  so  as  to  bind  Low ;  Friend  was  sued  Lewis  «. 
as  on  his  own  note,  and  held  to  be  liable,  for  whenever  one  o'J^wflTs 
tmdertakes  to  promise  for  another,  and  has  no  power  so  to  do, 
it  becomes  his  own  promise,  for  a  promise  must  be  intended 
by  the  parties ;  the  promisee  confides  in  receiving  one,  and 
here  there  would  be  no  promise,  if  the  promisor  did  not  bind 
himself,  as  he  has  no  power  to  bind  a  third  person ;  the  same 
as  to  a  submission  to  arbitration;  Salk.  70. 

^  31.  A  parol  promise  to  pay  another* s  debt,  and  also  to  do  TT.R.201, 
some  other  thing,  is  void  by  the  statute,  for  the  ph.  cannot  se-  Beckct-!!- 
fi  Vent  224.-6  Can.  D.  199.— 1  Ld.  Raym.  812. 
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Ch.  9.  parate  the  two  parts  of  such  a  contiact,  and  affirm  one  part  to 
Jhrt.  21.  be  valid  and  the  other  not.  A's  promise  to  return  a  soldier 
V^^y^^  to  his  officer  above* 

1  MaM.  R.  ^32.  April  29,  1801,  the  deft,  and  Keith  gave  dieir  note 

Wwioo^^*  ^'  *^ ' — ^'^  ^^'  ^  received,  I  promise  to  pay  Capt.  Amos 
Rodgers  or  order,  three  hundred  dollars  in  six  months  from 
date,  with  interest  until  paid  as  witness  my  hand. 

^'  George  Keith,  jun. 
"  E25ra  Weston,  surety." 
?p^  ^  kT^'  Weston  alone  was  sued,  Keith  had  been  declared  a  bankrupt, 
^^  ^  ^*  and  plea,  that  the  deft,  and  Keith  never  promised,  &c.  It  was 
faetopSTw-  !"?®^»  **^  Weston's  undertaking  was  only  coUateralj  and  not 
other^adebt  is  joint,  as  alleged  in  the  declar^on.  Sedgwick  and  Sewall 
▼Old.  thought  it  was  coUateralj  Strong  was  of  a  difier^it  opinion. 

The  ph.  had  leave  to  amend.  Strong  held  it  to  be  a  joint  note, 
S«c  Hontj      and  the  word  I  as  repeated  before  each  name,  and  the  word 
^'^'     '     surety  as  used,  as  is  often  done,  only  for  the  surety's  benefit* 
Quaere,  if  his  opmion  was  not  right  ? 

^  33.  How  far  the  consideration^  in  a  written  promise  to 

Wainv.Wari-  pay  the  debt  of  another  must  be  expressed  in  the  writing ;  see 

ten.—  ante,  Con^deration.    In  this  case  it  was  held,  the  constderor 

Court  <^    ^^  ^  ^^^  ^  ^®  promise,  must  be  m  writing,  or  it  is  irndttiii 

King's  Bench,  pactum^  and  that  no  parol  evidence  can  be  givm  of  the  con- 

210  ^^t**^  sideration.     The  authority  of  this  case  may  well  be  doubted. 

Ch/oo,  8.^r    ^^  Hunt  adm.  v.  Adams,  ch.  II,  a.  1,  14.  wlm'e  a  different 

opinion  is  held,  points  considered,  4  Wheaton,  85  to  98,  and 

many  cases. 

ao?^i^        ^  ^*  '^^  iefUj  in  writing,  requested  the  pits,  to  trust  one 

&ai.  V.  Rob-  Davis,  not  exceeding  ^500,  to  pay  if  he  did  not — how  held  ? 

bins.  Art.  21.    Certain  promises  raised  by  lawj  the  primdples 

whereonr^^and  sundry  cases — ^seem  to  be  like  the  Roman  quan^ 

coiUracts.    These  obligations,  ^tkui-cqptracts  as  well  as  oon- 

teacts,  appear  in  this  law  to  have  been  different  from  obiiga-* 

tions  ex  delicto  and  obligations  quasi  ex  ddictOy  as  our  con- 

tracts  expressed  or  implied,  have  been  viewed  as  diffi^eat 

from  torts ;   hence  the  Roman  emperor  says,  having  treated 

de  obligationibus  ex  contractu  et  quasi  ex  contractu^  sequitug; 

ut  de  obUgationibus  ex^maleficioj  et  quasi  ex  maiMxio  disptcia^ 

msu.   Jus.  Inst.  L.  4.  t.  1,  cites  D.  47,  T.  2 ;  Cod.  6,  T.  2 ; 

Jus.  Inst  L.  3,  T.  28,  where  one  becomes  Uable  to  another's 

action,  yet  not  ex  maleficio. 

^  1.  The  law,  founded  in  reason,  presumes  a  man  makes  a* 
promise  where  he  ought  to  make  one,  for  the  law  intends  that 
every  man  engages  to  perform  what  his  du^  and  justice  re- 
quire. As  if  I  employ  one  to  do  my  work^  Uie  law  implies  that  I 
engi^  to  pay  hmx  what  it  is  wordi,  and  he  may  have  this  ac- 
tion of  assumpsit  on  &  ftftonltm  mcriMt,  wd  ssgr  themfor,  I 
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promised  te  poty  him  as  ranch  as  he  reaaonabty  deserved  te    Ch.  9. 
(have.   So  if  I  buy  good^  of  one,  md  no  price  is  set,  he  may   Art.  31. 
have  this  action  ofl  a  quantum  vdUbant;  uid  say  I  promised  \^>f^J 
to  p^-  Um  as  much  as  th^  were  worth. 

^  2.  ^  if  I  state  tdth  A  oor  accounts,  and  I  am  found  tn 
owe  him  a^foalance,  -the  law  implies  I  engage  to  pay  it,  and  he 
may  have  an  action  against  me,  and  stale  diat  he  and  I  9etAeA 
-otir  ogcowUb  together f  {tTwrnul  c&mputtU9etj)  and  I  was  found  in 
^rear  so  much,  and  promised  to  pay  that  sum. 

^  8.  Hie  JaEW  abo  implies,  that  every  one  who  undertakes 
any  office,  employment,  trust,  or  duty,  engages  to  perform  h 
with  hltegrity,  skill,  and  diligence  ;  and  if  he  do  not,  the  party 
injured  is  entitled  to  his  special  action  on  the  case :  as  if  a 
sheriff  neglect  to  execute  a  writ  sent  to  him,  or  wilfully  makes 
a  false  return ;  or  if  he  or  his  gaoler  suffer  one  taken  on 
mesne  process  to  escape,  he  is  liable  to  an  action.  See  Good" 
4oin  V.  &t2»er^,Ch.32,  a.  4,  15. 

§  4.  So  if  an  attorney  betrays  his  client's  cause,  or  being, 
retained,  neglects  to  appear,  he  is  liable  to  this  special  action  on 
the  case.  The  law  also  implies,  that  a  common  innkeeper 
engages  to  secure  the  goods  of  his  guest  in  his  inn ;  that  a 
common  carrier  or  bargemaster  engages  to  answer  for  the 
goods  he  carries ;  that  a  common  farrier  engages  to  shoe  a 
horse  well,  and  without  laming  him ;  that  a  common  taylor,  (nt* 
other  workman,  engages  to  do  his  work  in  a  workmanlike  man- 
ner, in  whidi,  if  he  fails,  this  action  lies,  and  for  reasonable 
damages. 

%  5.  But  if  I  employ  one  to  transact  any  of  these  concerns, 
whose  common  profession  and  business  it  is  not,  the  law  im- 
plies no  such  general  undertaking,  but  in  order  to  charge  him 
with  damages,  there  must  be  a  special  agreement. 

^  6.  Actions  on  notes,  bills,  bonds,  and  other  contracts, 
for  labour  done,  and  goods  sold,  are  so  plain,  that  scarcely  any 
more  attention  is  necessary  than  to  look  at  the  forms,  and  see 
they  are  correct.  However  numerous  and  variant  the  actions 
of  ojvtimpn^  appear  to  be,  they  are  all  reducible  to  a  few  sim- 
ple principles  whenever  die  consideration  is  sufficient. 

%  7.  When  for  the  badness  </  the  goods^  ^c,  can  the  deft, 
redu^  the  flfs.  priee,  or  bring  a  cross  action.  See  Everett 
9.  Grsqr  above ;  held,  to  the  cross  action — but  contra  when  the  BasSenr.  ^ 
ph.  sued  a  qtkintum  memit  for  work  done  and  materials  found;  Batter. 
Md,  the  deft.,  even  without  notice  to  the  ph.,  might  be  allow- 
ed to  prove  that  the  work  done  was  not  worth  so  much  as  the 
ph.  claimed,  because  badly  done ;  the  pit.  objected,  that  if  so, 
the  deft,  ought  to  bring  Im  cross  action.  2d.  If  it  appeaar  the 
pk.  has  been  paid  on  account  as  much  as  the  work  was  worth, 
hec«iiii9tMc#ver.    3d.  It  stems  the  deft,  may  be  aUowed 
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Gh.  9.  ihe  same  defence  where  the  contract  is  for  work  done  at  a 
Art,  21.  certain  price  ;  at  least,  if  he  give  notice  to  the  pit.  previous  to 
y^^y^J  such  defence,  that  he  may  be  prepared  to  meet  it :  and  the  dif- 
ference taken  was  material,  for  where  the  pit.  sues  on  quau" 
turn  meruit^  he  must  of  course  come  prepared  to  prove  the 
value ;  but  when  for  an  agreed  price^  only  to  prove  \he  agree- 
ment, unless  timely  notified  the  inadequacy  of  the  work  will 
be  disputed.  A.  D.  1794,  in  Broom  v.  David,  cited  7  East. 
Atntit/mitt.  480,  the  deft.,  was  turned  over  to  his  cross  action,  in  such  a 
case  of  an  agreed  price^  and  no  such  previous  notice  given — 
Cormack  v.  Gilles  likewise,  with  the  further  circumstance, 
the  deft,  had  a  warranty  that  the  seeds  sold  to  him  were  of 
the  sorts  and  quality  for  which  they  were  sold  to  him.  Held 
by  BuUer  J.,  he  must  sue  on  his  warranty,  but  Lord  Kenyon 
seems  to  have  been  of  a  different  opinion,  p.  481. 

§  8.  Held,  that  in  an  action  for  the  price  of  a  chattel,  the 
deft,  may  prove  a  deceit  in  the  sale,  that  it  was  of  no  value, 
and  so  defeat  the  pli*s.  action ;  or  if  the  defect  merely  lessen 
the  value,  the  deft,  may  prove  this  to  lessen  the  damages. 

So  if  a  note  be  given  by  the  deft,  for  the  price,  he  may 
show,  under  the  general  issue,  deceit  in  the  sale. 

So  if  the  pit.  sue  for  goods  sold,  the  deft,  in  mitigation  of 
damages  may  shew,  they  were  of  a  quality  iivferior  to  what  the  pit. 
represented  them  to  be  at  the  sale.  If  the  pit's,  goods  are 
sold  to  the  deft.,  and  to  be  paid  for  in  his  labour,  he,  when 
sued  for  the  goods,  may,  on  the  general  issue,  shew  he  was 
ready  and  offered  to  perform  the  labour,  but  was  prevented  by 
the  pit. 

$  9.  In  Beecher  v.  Vrooman,  Sill  v.  Rood,  and  Miller  v. 
Smith,  it  seems  the  price  must  have  been  agreed  and  goods 
accepted  by  the  defts.  This  seems  to  be  the  true  ground, 
especially  if  previous  notice  be  given  that  the  bad  quality  of 
the  goods,  &c.  will  be  shewn  by  the  deft,  in  the  pit's,  action 
for  die  price,  according  to  the  English  practice,  where  there 
is  no  warranty. 

^  10.  In  this  case  an  attorney  sued  his  bills,  and  held,  his 
negligence  in  conducting  the  cause  could  not  be  given  in  evi- 
dence, unless  very  gross  negligence,  that  deprived  his  client  of 
all  benefit.  It  will  be  noticed,  Sir  James  Manfield,  C.  J.  ob- 
served, that  a  pit.  does  not  come  prepared  to  prove  any  thing 
more  than  his  bill,  the  business  done,  and  is  hot  in  a  situation 
to  meet  a  charge  of  negligence.  Heath  J.  differed  this  case 
from  that  of  an  express  contract.  Rooke,  J.  said  he  would 
in  this  case  (Templer,  &c.)  have  staid  execution,  if  there  had 
been  a  cross  action  for  the  negligence.  In  this  case,  as  in 
Everett  v.  Gray,  Ch.  62,  a.  3.  s.  4.  no  notice  was  previously 
given  to  the  pit.  that  negligence,  or  defeats  in  the  gun-locks 
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tvouU  be  insisted  on  by  the  defts.  at  the  trial.  A  material  eir-    Ch.  0. 
cumstance  besides,  bow  could  the  plt^s.  bill  of  costs,  in  Tem-    Art.  33. 
pier's  case,  be  a  measure  of  damages  the  client  was  entitled  ^^v^^ 
to,  by  reason  of  his  attorney's  negligence  ? 

$  13.  The  ph.  contracted  to  build  a  bridge  for  a  price  HMam-R. 
agreedj  and  did  it  so  badly,  that  after  it  served  the  purpose  Manumu 
intended  a  short  time,  it,  firom  its  bad  constructifni,  was  car* 
ried  away  by  a  flood.  Held,  he  could  not  recover  on  his  con- 
tract, because  he  had  not  fulfilled  it ;  nor  on  a  quantum  merU' 
itj  because  the  defts.  had  received  no  benefit  firom  his  labours. 
In  Taft's  case,  it  was  said  by  the  court,  that  Everett  v.  Gray 
had  been  questioned ;  if  not  law,  it  seems  that  cases  of  these 
descriptions  may  rest  very  well,  in  general,  on  the  principles 
stated  in  Basten  v.  Butter. 

Art.  22.  Hmo  express  promises  exdude  implied  ones  or  not^  Where  billf , 
or  the  pit.  may  recover  on  his  common  counts  or  not.  %  l.The  ^^^  ^. 
cases  under  this  head  are  very  num^lrous,  so  many  of  tbera  lience  od  tlw 
only  will  be  here  noticed,  as  may  be  proper, to  illustrate  the  ^^""{J^g 
general  principles  on  which  thede  kinds  of  cases  are  decided.  ch!2oia.ao, 
The  leading  principle  has  been  above  stated,  laid  down  by  2i.-r-2  D. 
Buller,   who  observed,  the  law  raises  an  implied  promise,  xousMSnttf. 
^'  because  there  is  no  security  given  by  the  party,  but  if  the  Martineot ' 
party  choose  to  take  security,  there  is  no  occasion  for  the  law  Where  no  pri- 
to  raise  a  promise ;  promises  m  law  iMily  exist  where  there  niy.   See 
are  no  express  stipulations  between  the  parties."    This. rule  Cb.9,a.2. 
is  without  exception,  that  is,  while  the  eapress  or  special  pro-  ^J^^  ^  ^ 
raise  remains  in  force,  and  tbe  promisee  can  recover  on  it,  he 
must  abide  by  it.    But  often  the  express  promise  fails  him,  as 
never  being  valid,  or  put  an  end  to,  or  has  been  so  treated  by 
tbe  promisor,  that  the  promise  may  view  it  as  at  an  end.  The 
true  question  then  is,  in  every  such  case,  does  the  special  or  ^  cnneh  R. 
express  contract  remain  in  forpe.  As  where  A  agreed  with  B,  289,Toaiigv. 
under  seal  to  do  certain  work,  and  did  part  of  it,  and  B  pre-  Prestoo,  ia 
vented  A  from  <^nishing  it  according  to  the  sealed  contract.  ^"^''* 
Held,  A  could  not  recover  on  his  common  count  a  quantum 
meruit^  for  the  part  of  &e  work  actually  done,  but  that  he 
mast  sue  B  on  the  sealed  instrument.    Judgment  below  re- 
versed 5  Preston,  the  pit.  below  cited,  Towers  v.  Barrett,  1  D. 
&.  E.  133.— Giles  v.  Edwards,  7  D.  &  E.  181.— 1  Powell  on 
Contracts  417.    But  the  Supreme  Court  of  the  United  States 
held  the  contractee  had  a  clear  right  of  action  on  his  special 
contract,  and  that ''  whenever  a  man  may  have  an  action  on  a 
sealed  instrument,  he  is  bound  to  resort  to  it,"  and  as  it  was 
in  part  performed,  it  could  not  be  viewed  as  rescinded,  for 
reasons  wbich  will  appear.   See  1  Dallas  429.— 1  Caines'  R.  ^'  ^  ** 
47,48. 
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.Ob*  9«  '^^^  covenantee  cannot  have  an  action  for  money  had  and 

'    Art*  22.    received,  where  a  covenant  respecting  lands  is  executed  by  a 

^^^^i^.  deed  given,  though  it  appear  he  has  paid  too  much,  as  for 

—3  Johns.  R.  ™^^®  acres  than  were  conveyed  to  him,  was  none  hxsX  parol 

606,611,        evidence. 

^^^  ^'  k  2.  Held,  "  it  is  a  general  rule,  when  the  parties  have 

4  Man.  R      made  an  express  contract,  the  law  will  not  imply  a  contracu" 
448, 449,       How  far  this  rule  will  apply  when  the  express  contract  is  of 
Stev^  '     ^^^  ^  nature,  that  no  remedy  will  lie  for  the  breach  of  it, 
when  at  the  same  time  there  is  a  sufficient  consideration  to 

3  East  72,  support  an  implied  contract,  may  be  a  question."  In  this  case 
86,  Buckler  jj^ij  ^hg  parties  were  bound  by  their  express  contract,  and  then 
2  T^ri46,  ^e  Ift^  ^>U  not  raise  an  implied  contract.  7  D.  b  E.  584.  It  is 
188.  stated  by  Sugden,  *'  that  a  contract  cannot  arise  by  implication 

of  law  under  circumstances,  the  occurrence  of  which  neither 

of  the  parties  ever  had  m  their  contemplation. 

2  Mass.  R  ^3-   But  where  the   daughter,  when  she  came  of  age, 

416,  Whipple  annulled  her  spefial  contract  for  board  with  her  mother  ;  held, 

v.Dowbui.  gjie  could  maintain  her  action  for  it  on  an  implied  promise, 

considered  by  the  court  as  never  having  been  suspended. 
7  Mass.  R  ^  4.  In  this  case  the  same  general  principle  was  adopted,  it 

J^uUh^'o"^  was  assumpsit  for  keeping  the  deft's.  horse,  and  decided,  that 
the  law  will  not  imply  an  assumpsit,  where  there  is  an  express 
promise.  2.  Nor  will  the  law  imply  a  promise  against  the 
express  declarations  of  the  party,  made  at  the  time  of  the  sup* 
posed  implied  promise,  *'  for  such  declaration  is  repugnant  to 
any  implication  of  a  promise."  The  deft,  returned  the  horse 
to  the  pit.  he  had  purchased  of  him  conditionally,  and  if  abso* 
lutely,  yet  the  deft's.  expressly  declaring  by  his  agent,  he 
would  have  no  more  to  do  with  the  horse,  when  he  returned 
him  to  the  ph.,  fuUy  negatived  any  implied  promise  to  pay  for 
his  keeping. 

4  Bos.  &  P.  Assumpsit  on  an  agreement  to  deliver  soU  or  breeze^  also  a 
861,  Cooke  couut  for  money  had  and  received.  Evidence,  the  deft,  had 
Th^y^"^*  ^S'^®®^  ^^  deliver  soil  only,  the  pit.  paid  £2  bs.  as  earnest, 
lied  on  Tow-  ^^^  ^^  d^^^*  refused  to  deliver  the  soil ;  held,  the  pit.  could 
era  O.Barrett,  not  recover  damages  for  the  non-delivery  on  the  first  count, 
Downes"  ^^^  ^®  variance  between  the  contract  laid  and  the  one 
Giles  9.  Ed-  proved,  nor  the  £2  5«.,>  money  had  and  received  on  the 
wards.  second  count,  because  the  agreement  was  still  in  force,  and 

the  ph.  had  a  remedy  on  it — ^it  was  not  rescinded  by  any  act 

of  the  parties,  but  only  broken  by  the  deft.     The  pit.  relied 

on  Harris  v.   Oke,  Bui.  N.   P.  139.-^Payne  v.  Bacomb, 

Dougl.  651,  cited  Hunt  v.  Silk,  5  East.  449. 

Mass.  S.  J.         ^  5.  The  general  principle  was  adhered  to  in  thi^case,  and 

Tcrm'n^^    because  the  deft,  proved  a  special  contract  for  the  pit.  to 

Peirce  r.   '    labour  by  the  day  at  a  fixed  price,  the  coiurt  held  he  could  not 

Fellows.  • 
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recover  on  any  implied  prombe ;  the  special  contract  remain-    Ch.  9. 
ing  inforcey  if  not  performed.  Art.  22. 

^  6.  Held,  a  contract  cannot  be  racinded  by  one  party  for   \^^vx^ 
the  default  of  the  other^  unless  both  can  be  put  in  statu  quo  6  East  449, 
as  before  the  contract^  and  this  could  not  be  after  the  contractee  ^"■'^  ^'  ^^l^- 
had  had  an  immediate  possession  of  the  house,  the  contractor 
stipulated  to  lease,  and  possession  of  it  under  the  agreement 
only,  Giles  v.  Edwards,  cited.    The  leading  principle  is  in 
this  case. 

§  7.  Assumpsit  to  recover  j(20  69  for  the  labour  of  the  6  Mast.  R. 
ph*s.  son.    i.  Count  was  on  a  special  agreement.   2.  General  ^^^^/^^ 
indebitatus  assumpsit.     3.  Quantum  meruit.     The  evidence  stone,  A.  D. 
proved  an  express  contract  to  work  seven  months  for  j(53,  1809. 
and  in  proportion  if  either  party  dislike.     Held,  the  evidence 
did  not  support  the  first  count ;  as  it  did  not  prove  the  special 
contract  declared  on,  but  also  held  the  ph.  might  xecover  on 
his  general  count,  and  observed,  this  was  the  new  practice,  and 
not  the  former,  and  that  a  recovery  on  the  general  count  would 
be  a  bar  to  an  action  on  the  special  agreement.  This  decision 
may  be  questioned,  for  here  a  special  agreement  existed,  and 
it  seems  remained  in  force^  and  was  proved,  though  not  the 
one  alleged  in  the* declaration,  and  when  the  court  said,  that 
a  recovery  on  this  general  count  would  be  a  bar  to  an  action 
on  the  special  agreement,  it  implied  the  court  thought  it  exist- 
ed, and  not  put  an  end  to ;  nor  do  the  cases  cited  justify  the 
decision,  one  cited,  Harris  v.  Oke,  Bui.  N.  P.  139,  140 ;  for  q^^*''* 
in  this  case,  though  the  pk.  laid  a  special  agreement,  he  profh- 
ed  nonCj  nor  did  it  appear  one  ever  existed,  and  then  no 
doubt  the  ph.  might  prove  his  common  count,  the  implied  pro- 
mise, as  this  cannot  be  excluded  by  a  special  contract  when 
there  is  no  evidence  one  ever  existed.    As  to  laying  a  special 
contract  it  is  but  allegation,  and  an  attempt  to  prove  one  is 
nothing,  if  none  be  proved  ;  it  is  the  one  proved  to  have  been 
made  and  not  rescinded,  which  excludes  the  contract  implied 
by  law.    Another  case  cited  is  Weaver  v.  Burroughs.     This  BoI.  N.  P. 
only  proves,  that  if  a  special  agreement  appears^  though  not  i^  ^*"^S 
such  a  one  as  is  laid  in  the  ph's.  declaration,  he  cannot  re-  Lsuv^^^, 
cover  on  his  general  count,  in  its  nature  a  quantum  meruit.  A  Payne  v,  Ba- 
tfaird  case  cited  is  found  in  Dougl.  651.     This  is  exactly  to  ^™^' 
my  point ;  in  this  case  the  ph.  stated  a  special  agreement  and 
failed  to  prove  it;  nor  does  it  appear  he  proved,  or  that  it 
appeared  any  special  agreement  ever  existed.      Here  the 
court  did  right  to  permit  the  pit*  to  prove  his  general  county 
as  it  did  not  appear  to  be  excluded  by  any  express  contract. 
Kech's  ease  A.  D.  1744,  Bui.  N.  P.  139.  - 

The  pit.  declared  on  a  special  written  agreement^  by  which  ^  ^  "^{q. 

the  pit.  was  to  deliver  certain  logs,  &c.  to  the  deft.,  and  by  nincdaie  «. 

UyiDgston. 
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which  be  promised  to  pay  a  certato  sum.  The  pit.  averred 
he  did  perform  he.,  and  that  the  deft,  did  not  pay.  2. 
Counts  on  a  parol  agreement  of  the  same  import ;  and  3,  the 
common  counts  for  goods  sold  and  delivered,  money  paid  &€.» 
plea  non  asstanpsit  with  notice  of  8et-o£  At  the  trial  the  pit. 
waived  the  special  agreement  and  went  on  the  comm^m  count 
&c.,  the  court  held  he  might.  Also  held,  if  the  pit's,  evidence 
be  sufficient  to  prove  his  general  count,  supposing  he  had  ncyt 
declared  on  a  special  agreement^  he  may  recorer  on  that  count, 
no  doubt,  if  he  had  a  right  to  waive  the  special  agreement  and 
not  to  attempt  to  prove  it.  Likewise  held,  the  deft,  might 
give  it  in  evidence  to  lessen  the  damages,  it  was  not  then  a 
nullity.  Also  held,  if  he  offered  to  defeat  the  pit's,  action  by 
showing  he  failed  to  perform,  it  is  immaterial,  and  may  be 
rejected.  The  pit.  failed  in  part  to  perform,  but  he  delivered 
the  logs,  though  too  late,  to  the  deft.,  which  he*  used  and  so 
accepted.  This  case  need  not  be  disputed,  because  the  court 
held  the  pit.  proved,  **  that  the  special  agreement  was  no  lon- 
ger subsisting  and  in  force,  but  had  been  put  an  end  to  by  the 
refusal  of  the  deft,  to  permit  the  logs  to  be  laid,  and  by  ap- 
propriating them  to  his  own  use ;"  tUs  gave  the  pit.  a  right  so 
to  waive.  The  court  cited  Cooke  v.  Munstone,  also  Bui.  N« 
P.  139  above,  and  Tuttle  v.  Mayo,  7  Johns.  R.  132.  The 
court  further  observed  on  the  case  in  Buller,  that  it  admitted 
the  rule  now  is,  that  if  there  be  a  ipecial  agreementj  and  the 
work  be  done,  but  not  in  pursuance  of  it,  the  pit.  may  recover 
on  a  quantum  meruit.  The  pit  may  recover  on  a  quantum 
meruit^  no  doubt,  if  the  deft,  accept  the  work  so  done  ;  because 
the  parties  then  make  a  new  case,  one  not  within  the  agree^ 
ment,  both  waive  it ;  and  the  pit.  must  thus  recover  on  his  new 
case,  for  the  work  done  not  as  agreed,  but  yet  accepted  by  the 
deft.  But  if  the  special  agreement  in  Liningdale  v.  Livingston 
was  ^*  at  an  end"  and  no  longer  subsisting  in  force,  on  what  prin- 
ciple was  the  deft,  allowed  to  use  it  to  lessen  the  damages  f 
See  s.  14. 

The  court  relied  on  Sir  James  Mansfield's  rule  in  Cooke  v, 
Muustone.  This  rule  is  thus,  *'  where  a  party  declares  on  a 
special  agreement,  seeking  to  recover  thereon,  but  fails  alto^ 
gether,  he  may  recover  on  a  general  count,  if  the  case  be 
such,  that  supposing  there  had  been  no  special  contract,  he 
might  still  have  recovered."  The  court  in  Tuttle  v.  Mayo 
said,  '*  the  pit.  failed  wholly  to  make  out  a  special  agreement," 
xhaX  is,  failed  to  prove  any  such  existed.  This  case  need  not 
be  disputed,  nor  Cooke  v.  Munstone,  wherein  it  was  held  the 
pit.  could  not  recover  on  his  general  count,  because  the  ^- 
tial  agreement  vms  stUl  in  force  ;  nor  on  bis  special  agreement 
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because  his  evidence  did  not  prove  it  to  be  as  he  had  laid  it    Ch.  9. 
in  his  declaration  :  certainly  good  law  in  both  points.  Art.  22. 

^8.  So  in  this  case  (stated  more  at  large  in  another  place)  y^^^y^^j 
Ihe  court  held,  that  if  parties  make  a  contract  with  one  intent^  8  D.  b  £. 
as  to  constitute  the  relation  of  master  and  apprentice  &c.  379,  Rex «. 
and  the  same  be  defective  to  that  purpose,  it  never  can  be  cb  °93,'a.  2, 
applied  to  another  intent,  as  to  constitute  the  relation  of  hirer  3, 4, 6.' 
md  hired  for  a  year  &£c. ;  for  to  give  it  the  other  intent  or 
construction,  is  to  make  it  mean  what  the  parties  never  intend- 
ed.    So  when  the  parties  deliberately  make  a  special  contract 
by  which  to  measure  their  right  and  payments,  he  that  claims 
in  the  case  must  abide  by  it  unless  rescinded,  or  a  new  con- 
tract arises  on  their  mutual  conduct. 

^  9.  Innocent  endorsee  of  a  note  may  recover  against  the  15  i^i^^  |^ 
maker  on  the  common  count,  the  endorsement  being  forged.  331,  Bovd- 
As  where  Gore  and  Grafton  were  partners  in  trade,  and  Graf-  ?^^^^ 
•ton  made  a  note  to  one  Gushing  as  payee,  without  his  knowl-  „  to  Uiblfor^ 
edge,  or  that  of  Gore  ;    then  Grafton  forged  Cushing's  en-  geiy  were  ci- 
dorsement  on  the  note,  and  caused  it  to  be  sold  in  the  market,  ^^  ^'.^f 
by  an  innocent  broker,  and  the  ph.  purchased  it  at  one  per  213,  a.  2,  t. 
cent,  a  month  discount.     He  recovered  the  amount  of  the  ma-  ^-^ ^  d.I&e. 
kers,  the  defts.  on  the  common  count  for  money  had  and  re-  bls^.—  ' 
ceived.    As  Gushing  had  no  knowledge  of  the  note,  there  was  style  346.— 
no  assent  on  his  part,  and  of  course  there  was  no  contract  be-  ^^'•^• 
tween  him  and  them ;  he  paid  no  consideration,  therefore  the  sa^^br.  Ag^ 
note  was  a  nullity,  as  between  the  original  parties,  and  as  be-  tioot  on  the 
tween  the  makers  and  the  ph.,  as  there  was  only  a  forged  en-  *^^^  ^' 
dorsement,  the  pit.  paid  or  advanced  his  money  to  them,  not 
OD  any  q>ecial  valid  contract,  as  there  was  none,  and  for  no 
consideration,  but  they  obtamed  it  by  the  fraud  and  forgery  of 
one  of  them.     The  defence  was,  1.    That  here  was  a  felony 
that  merged  the  note,  through  which  no  right  could  be  claimed. 
But  the  G.  Justice  in  delivering  the  opinion  of  the  court  said, 
here  was  no  forfeiture  of  estate  for  such  a  felony,  and  the 
reasons  of  the  common  law  did  not  apply,  and  further  the 
pit.  did  opt  claim  through  the  note.     2.  Also  an  objection,  * 

here  was  a  special  contract,  but  clearly  there  was  none  of  any 
validity,    on    which    the  pit.  could  recover,  then  his  case 
came  within  the  rules  before  sUted  in  this  article.    Dougl.  637, 
Archer  v.  Bank  of  England  ;   Bui.  N.  P.  130  ;   4  D.  &  E. 
485,  Irving  v.  Wilson,  &  al. ;  7  East  210,  Swan  b  al.  v.  Steal  Ai  to  peyi^g 
&  al. ;  Ccwp.  814,  Wellet  v.  Chamber ;   Dougl.  228 ;  5  D.  J!} 'J*''^ 
k  E.  601 5    1  H.  BL  313,  Collis  v.  Emett  fa  al.  5   3  Burr.  ***"  **' 
1516,  Grant  v.  Vaughan  ;  3  D.  &  E.  174,  Tatlock  v.  Harris ; 
12  Mass.  172 ;  6  Johns,  11. 

^  10.  A  sioailar  case,  the  Manufacturers  and  Mechanics  15  Man.  R. 
Bank  e.  Gore  and  Grafton.     Supdry  cases  m  which  the  pit.  l^-T^J^^' 

bal. 
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Ch.  9. 
Jlrt.  22.    bas  recovered  od  the  common  counts,  monies  in  lieu  of  conn 

^^yi^^  terfeit  monies  paid  him,  not  received  by  him  at  his  risk  ;  Cb. 
170,  a.  5,  s.  7,  as  to  tenders  &c.  In  tbe  above  bank  case, 
the  court  went  on  this  principle,  to  wit :  If  A  propose  to  bor- 
row money  of  me,  on  good  security  proposed  and  described, 
to  be  repaid  in  90  days,  and  I  lend  him  the  money,  and  re- 
ceive of  him  security,  apparently  such  as  he  proposed,  as  fior 
instance  his  and  B's  note  endorsed,  to  appearance,  by  C,  and 
it  is  found  the  security  is  bad,  as  that  the  endorsement  is  for^ 
gedj  for  instance,  I  may  view  the  note  as  waste  paper  and  dis- 
affirm it,  and  sue  A  and  B  immediately,  and  within  the  90 
days,  for  money  had  and  received.  In  whidh  case  I  do  not 
claim  through  or  under  the  note,  but  for  monies  advanced  to 
them,  obtained  by  fraud,  and  on  a  security  worth  nothing,  and 
which  I  may  treat  as  a  nullity.  So  are  many  and  all  the  ca- 
ses on  the  point. 

§11.  In  this,  as  in  Boardman's  case  above,  there  was  a 
question,  whether  the  partnership  contract  authorized  Grafton 
to  raise  monies  for  the  general  partnership,  in  such  a  eriwiinal 
manner,  and  thereby  bind  his  partner  Gore,  unless  proved,  as 
in  tbe  bank  case  it  was,  or  fairly  presumed,  Gore  and  Graftoa 
received  the  pit's,  monies  to  their  use.  As  to  this  new  and 
nice  question,  Boardman's  case  seems  to  be  left  in  some  ob- 
scurity, though  in  the  main  rightly  decided.  He  properly  re- 
jected the  note,  tbe  express  contract,  as  a  nullity  imposed  on 
him  by  fraud  and  forgery,  and  resorted  to  his  common  count, 
the  implied  contract ;  on  this  Gore  must  have  been  deemed  li- 
able, either  because  the  pit's,  monies  came  to  the  firm's,  so  to 
Gore's  use,  this  is  left  doubtful ;  or  because  Gore  in  some  way 
authorised  or  trusted  Grafton  to  get  the  pit's,  monies  as  he  did. 
If  any  such  trust  or  authority,  it  clearly  resulted  from  the  pari- 
nership^  which  for  any  thing  that  appears,  was  general  and  in 
common  form.  If  an  honest  man  and  a  rogue  are  partners,  in 
such  form,  and  the  honest  one  knows  not  but  the  other  is  hon- 
est, how  does  such  a  partnership  authorise  the  rogue  to  do 

*  what  Grafton  did  in  this  case,  so  as  to  make  the  honest  one 

liable  on  implied  contract,  is  a  question  not  settled  in  the  books, 
and  but  rarely  found  made  in  them.  But  in  cases  of  torts,  in 
subsequent  chapters,  we  shall  find  the  liability  weU  settled,  of 
one  who  trusts  or  employs  another  to  act  for  him. 

Harriir.  §  12.  Lord  Mansfield  (Bui.  N.  P.  139,)  spoke  of  a  new 

Oke.  practice,  to  allow  the  pit.  to  go  upon  his  common  coimt  where 

by  the  former  practice  he  could  not.  And  Parsons,  C.  J.  in 
Keyes  ».  Stone,  observed,  that  "  the  opinion  of  the  court  be- 
llow was  formerly  holden  to  be  law,"  and  referred  to  Weaver 
V.  Boroughs,  as  an  authority,  which  law  held  the  pit.  to  his 
special  contract  while  in  force ;  then  observed,  Lord  Mansfield 
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Ch.  9. 
overruled  this  practice  in  the  year  1759,  in  Harris  v.  Oke;    ^rt.  22. 
that  ID  1781,  in  Payne  v.  Bacomb;   Ashurst  J.  adhered  to  ^/y^^ 
the  old  role  and  directed  a  non-suit,  but  it  was  set  aside,  and 
Parsons  approved  what  he  called  the  new  practice*     Thus  this 
old  practice  is  admitted,  and  now  the  true  question  is,  has  there 
been  any  change  in  the  law  in  this  respect;    clearly  none  in 
principle,  and  as  this  subject  is  important  and  has  been  loosely 
considered,  the  inquiry  ought  to  be  pursued. 

^13.  The  rule  itiU  it,  the  ph.  must  go  on  his  special  con^ 
tract  while  it  remains  in  force^  not  varied  by  mutual  consent, 
I  shall  now  shew  that  this  is,  and  always  has  been  the  law,  by 
abridging  and  statbg  all  the  principal  authorities.  I  begin  with 
referring  to  the  cases  above.  In  Young  v.  Preston,  in  error, 
the  court  held  the  contractee  to  his  special  contract,  though  he 
was  prevented  finishing  his  work  by  the  contractor,  whereby 
he  broke  his  contract,  and  subjected  himself  to  an  action  on  it, 
but  he  did  not  rescind  it,  a  distinction  carefully  to  be  attended  to ; 
farther  held,  whenever  one  can  have  an  action  on  a  sealed  cen- 
tract,  he  must  resort  to  it.  Howes  v.  Barker,  where  the  law  re- 
quires a  written  promise,  it  raises  no  implied  one.  Worthen  v. 
Stevens,  s.  2,  the  true  principle  is  stated  as  far  as  it  goes ;  the 
same  3  East  75  to  85,  and  7  D.  &  E.  584,  cited  s.  2.  Whip- 
ple V.  Dow  &  ux.  s.  3,  there  never  was  a  valid  special  con- 
tract, so  the  implied  one  was  never  suspended.  Whiting  v. 
Sullivan,  s.  4,  the  true  principle  again  stated,  and  added,  the 
law  will  not  imply  a  party's  promise  against  his  express  dc* 
clarations.  Cooke  v.  Munstone,  s.  4,  all  the  old  true  principles 
were  adopted,  though,  as  in  the  other  cases  cited,  long  before 
1759  and  1781.  Pierce  v.  Fellows,  s.  5,  the  true  principle 
again  stated  in  Massachusetts  A.  D.  1783.  Hunt  v.  Silk,  s. 
6,  contains  a  principle  not  disputed.  Keyes  v.  Stone,  s.  7,  al- 
ready commented  upon.  Weaver  v.  Burroughs,  s.  7,  admitted  to 
have  been  decided  on  the  old  law.  Harris  v.  Oke,  s.  7,  no 
proof  a  special  contract  was  made,  so  not  to  the  purpose  ;  the  12  Geo.  i. 
same  Payne  v.  Bacomb,  s*  7. 

§  14.  This  case  is  fully  stated  Ch.  36,  s.  19.     It  is  said,  g„f  j^  p 
if  the  pit.  prove  a  special  agreement,  and  the  work. done,  not  134,  Kech*i 
pursuant  to  it,  be  shall  recover  on  the  quantum  meruit,  other-  ^IJ^^*^ 
wise  he  will  not  recover  at  all.     In  this  case  (an  old  one)  evi- 
dendy  a  fact  existed  not  stated  }  that  is  the  deft's.  acceptance 
of  the  pit's,  work  done,  not  according  to  his  special  contract ; 
this  is  clear ;  for  if  A  contract  to  build  me  a  brick  house  for 
$5,000,  of  certam  dimensions,  and  he  builds  a  wooden  one, 
clearly  he  cannot  recover  on  his  special  contract,  for  he  has, 
m  no  part,  performed  it ;  and  clearly  not  for  the  wooden  house, 
if  I  reject  it,  and  m  no  sense  accept  or  admit  it  ^  but  if, 
by  my  omduct,  I,  any  way,  expressly  or  impliedly,  accept  the 
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wooden  house,  or  approve  bis  buildbg  it,  he  will  recover  ibf 
it  OD  bis  quantum  meruit;  because  it  being  dehors  the  special 
agreement  about  a  brick  house,  this  agreement  does  not  apply, 
but  is  varied  or  deviated  from  by  mutual  consent,  and  there 
results,  on  my  part,  an  implied  contract  to  pay  for  his  work  on 
the  wooden  house  a  reasonable  sum,  by  my  expressly  or  im- 
pliedly admitting  it.  In  fact,  he  and  I  give  rise  to  a  new  and 
distinct  contract,  this  case  explains  the  last  part  of  my  rule,  s. 
13.  Linningdale  v.  Livingston,  s.  7,  rested  on  the  same 
ground  rightly  understood  ;  the  pit.  and  deft,  both  broke  the 
special  agreement,  and  months  after  the  ph.,  by  it,  was  to  de- 
liver the  logs,  he  delivered  them,  or  most  of  them  in  fact,  and 
the  deft,  accepted  and  used  them  ;  then  as  above,  resulted  the 
implied  promise  on  the  new  case  ;  the  error  was  in  admitting 
the  old  agreement  to  regulate  the  price  in  this  new  case.  Tut- 
tle  V,  Mayo,  s.  7,  is  there  well  explained.  Rex  v.  Laindon, 
s.  8,  the  same.  So  Boardman  v.  Gore  and  Grafton,  and  the 
M.  h  M.  Bank  v.  same,  have  been  sufficiently  stated  ahready ; 
s.  9,  10,  11,  and  the  cases  therein  cited. 

^15.  Gibson  &  al.  v.  Minet  &  al.  in  error,  1  H.  Bl.  569 
to  625,  A.  D.  1791 ;  in  the  House  of  Lords,  see  Ch.  20,  a« 
21,  s.  21  ;  Archer  v.  Bank  of  England,  Ch.  20,  a.  6,  s.  2, 
there  stated  ;  see  Irving  v.  Wilson,  ch.  9,  a.  7,  s.  2 ;  Swan  v» 
Steal,  Ch.  52,  a.  2,  s.  15 ;  Willet  v.  Chamber,  Ch.  52,  a.  2,  s.  3; 
Smith  k,  al.  v.  Jameson,  Ch.  9,  a.  2  ;  Collis  v.  Emett,  Ch.  20, 
a.  13,  s.  3 ;  Tatlock  v.  Harris,  Ch.  20,  a.  14,  s.  2  ;  these  ca- 
ses relate  to  the  principles  in  Boardman's  case  above. 

^  16.  This  subject  ought  to  be  examined  still  further,  and 
the  cases  still  later  noticed,  because  any  loose  rules  evidently 
give  the  pit.,  one  party  only,  very  undue  advantages,  as  they 
very  often  will  give  him  an  election  to  go  on  the  express 
contract  or  the  implied  one,  as  he  sees  will  iiest  suit  his  piur- 
pose,  a  consideration  of  far  more  importance  than  some  incon- 
veniences in  strict  practice. 

Phillips,  one  of  the  latest  writers  on  the  law  of  evidence, 
has  an  express  article,  ^*  evidence  in  assumpsit  on  the  common 
counts."  He  does  not  notice  any  such  new  practice,  as  is 
mentioned  in  Keycs  v.  Stone,  nor  does  his  American  editor, 
Mr.  Dunlap.  Phillips  proceeds  on  the  principles  of  Cooke  «• 
Munstone,  stated  above,  this  art.  s.  4 ;  the  principles  stated 
thus,  *^  where  a  party  declares  on  a  special  contract,  seeking  to 
recover  thereon,  but  fails  altogether  in  his  right  so  to  do,  be 
may  have  recourse  to  a  general  count,  if  the  case  be  such  that 
supposing  there  had  been  no  special  contract,  he  might  still 
have  recovered  for  money  paid,  or  for  work  and  labor  done  ; 
thus  in  the  case  of  a  pit.  suing  a  deft.,  as  having  built  a  house  for 
him  according  to  agreement,  if  he  fail  to  prove  tiiat  be  has 
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bmlt  a  bouse  according  to  agreement,  he  may  stSl  recover  for  his    Ch.  9. 
work  and  labour^"    This  Itnrt  part  is  Kech's  case  properly  ex-    jirt.  23. 
plained  as  above,  s.  14.     Phillips  adds,  if  the  special  contract  V^VX^ 
be  not  rescmded,  but  remains  operative,  the  pit.  cannot  re*  Alio  so  is  14 
cover  on  his  general  count,  if  he  fail  to  prove  his  special  con-  ^^'.^ 
tract ;  then  speaks  of  special  contracts  altered  by  mutual  con*  ^  Smtthand 
$ent|  and  the  work,  as  within  the  first  contract,  is  paid  for  by  it,  18  Johns.  R. 
and  as  far  as  not  within,  on  a  quantum  wieruiL   So  is  the  law  j  .l^»  ^e^u^ 
80  was  the  old  law,  and  these  principles  are  too  sound  to  admit  i^ndchjss,  t. 
of  any  others.    And  the  rescinding,  says  PhiUips,  of  the  con-  31,  cites 
tract  must  be  in  ioto^  so  that  the  parties  may  be  restored  to  2»v«\^4"^' 
the  same  situation  in  which  they  were  before  placed.  %.      ' 

\\1.  The  law  thus  stated  by  Phillips,  Mr.  Dunlap  approv-  Raymond  k, 
ed,  except  where  the  deft,  defeats  the  special  agreement  by  al.  r.  Bear- 
bis  act,  as  tf  Ae  put  an  end  to  «/,  or  prevents  the  plt*s.  per-  "•"*• 
formance  of  it,  then  he  may  resort  to  his  common  count } 
nothing  seen  in  Phillips'  text  or  the  English  cases,  to  the  con- 
trary ;  all  agree  if  the  deft,  defeat  by  his  acts  the  special 
contract,  he  has  no  right  to  hold  the  pit.  to  it,  but  leaves  him 
at  liberty  to  depart  from  it,  and  to  resort  to  the  implied  prom- 
ise. Mr.  Dunlap  refers  to  Linningdale  v.  Livingston,  Champ- 
lin  v.  Butler ;  Stra.  648,  Weaver  v.  Burroughs ;  2  D.  &  E. 
105,  Toussaint  v.  Martinent,  all  stated  above  ;  also  cites  12 
Johns.  R.  374  ;  13  do.  94,  56,  359 ;  3  do.  439  ;  6  Taunt. 
322 ;  and  states  the  case  12  Johns.  R.  374,  Raymond  &  al. 
V.  Beamard,  thus  ;  *^so  where  part  of  the  purchase  money  for 
goods  the  pit.  had  agreed  to  call  for,  and  take  away  within  a 
certain  time,  was  paid  in  advance,  and  he  did  not  call  within 
the  time,  but  some  Ume  after  its  expiration  demanded  them, 
and  the  deft,  refused  to  deliver  them  ;  held,  the  pit.  was  enti- 
tled to  recover  back  the  money  paid  in  advance."  Here  the 
ph.,  by  his  own  negligence,  defeated  the  special  agreement  so 
fiir  as  to  lose  the  benefit  of  it  This  case  may  have  been  de- 
cided on  a  mere  equitable  view  of  it,  as  that  the  deft,  ought 
not  to  keep  the  goods  and  advance-money  both.  If  this  was 
earnest  meant  to  be  forfeited,  the  decision  was  wrong.  If  de- 
cided on  any  principles  of  contracts,  it  was  because  ^e  parties, 
by  their  acts  rescinded  the  agreement,  the  pit.  by  his  negli'> 
gence,  and  the  deft,  by  his  refusal.  But  as  to  rescinding  con« 
tracts,  see  the  whole  of  chapter  122 ;  also  Ch.  51,  a.  1,8.  9, 
kc. ;  Ch.  133,  a.  8,  s.  8 ;  Ch.  32,  a.  13 ;  Ch.  139,  a.  5,  a.  7 ; 
Ch.  171,  a.  4,  s.  16,  a.  13,  s.  17.  Mr.  Dunlap  abo  states  the 
case  of  Penoyer  b  al.  v.  Ballet,  15  Johns.  R.  332,  where  as  in 
the  common  ease,  the  performance  of  the  whole  voyage  is  a 
coniitioa  precedent  to  die  payment  of  any  fireight. 

i^  18.  From  all  which  it  appears  if  the  parties  make  a  prop- 
er tpeekl  igeontraet,  and  all  perform,  no  suit  is  necesipary  | 
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Cu.  9.  lieDce  there  must  be  a  breach  of  it  to  give  rise  to  a  suit.  Then, 
Art.  23.  1st,  if  the  pit.  perform  his  part  and  ^e  deft,  neglect  his,  the 
y^^Y^U  pl^-  (sumg  in  time,)  of  course  has  his  action  on  it,  and  on  this 
only.  2.  If  the  pit.  do  not  perform  his  part,  he  has  no  suit ;  if 
in  part,  none,  unless  that  in  some  way  be  accepted ;  if  a  part 
and  something  else,  his  remedies,  if  anyt  are  two.  As  if  A 
agree  to  build  me  a  house  for  $5,000,  and  a  bam  for  $1,000, 
one  entire  contract ;  he  does  neither,  he  has  no  action.  If 
he  build  the  house  only,  he  has  no  action,  unless  the  jury  can 
find  I  accepted  it,  as  part  performance  gives  him  a  right  but 
by  my  assent  to  it ;  and  if  I  any  way  assent  to  it,  Jiis  right  is 
the  $5,000.  If  he  build  the  house,  and  instead  of  the  bam, 
&  fence^  th^  case  of  the  house  is  as  last  stated  ;  as  to  the  fence 
he  has  no  claim,  unless  I  accept  it  expressly  or  impliedly  ;  if  I 
accept  it,  the  case  of  the  fence  comes  within  Kech's  case,  as 
stated  s.  14.  3.  If  the  deft,  by  rescinding  the  special  con- 
tract, or  otherwise  hinder  the  pit's,  remedy  on  it,  he  then  may 
resort  to  an  implied  promise,  and  go  on  his  common  counts,  icMr 
the  law  will  imply  that  if  I  prevent  the  special  contract  being 
sued,  I  submit  to  the  justice  and  equity  the  law  intends  and 
implies. 
10  Mass.  R.  %  19.'  Assumpsit  will  not  lie  for  a  fraudulent  assignment  un- 
^1 3*o»  der  seal  of  a  bond,  though  the  bond  be  forged.  The  assign* 
Kmam.  ^  ment  containing  special  covenants  as  to  the  recovery  of  the 
money  suppposed  to  be  due  on  the  bond  assigned,  this  action 
was  on  an  implied  promise  on  the  deft's.  part,  that  said  bond 
was  genuine.  The  party  makes  a  written  or  verbal  promise,  or 
&e  law  implies  one.  To  state  every  sufficient  consideration  must 
be  an  endless  and  a  useless  undertaking.  In  thousands  of  difier- 
ent  forms  of  declarations  in  the  books,  sufficient  if  true  to  main- 
tain the  action,  this  sufficient  consideration  is  expressed  and 
appears.  This  consideration  is  better  understood  by  attending 
to  a  few  principles,  than  by  running  through  all  the  numerous 
cases ;  this  has  been  done  in  a  former  chapter.  Most  of  the 
considerations  in  assumpsit  appear  in  these  forms  of  expres- 
sion, and  the  same  also  shew  the  right  of  action. 

§  20.  First,  in  consideration  the  pit.  sold  to  the  deft,  at  his 
request  the  goods  described  in  the  declaration,  or  in  a  sched- 
ule annexed,  he  promised  to  pay  the  pit.  as  much  money,  as 
they  were  reasonably  worth  at  the  time  of  the  sale  and  delivery. 
^  21.  Second,  in  consideration  the  ph.  laboured  or  per- 
mitted his  minor  son,  apprentice,  servant,  or  hired  man  to 
labour  for  the  deft.,  in  some  work  or  business  described  in  the 
declaration  or  schedule  annexed,  he  promised  to  pay  the  ph. 
as  much  money  as  he  deserved  to  have  therefor 

^  22.  Third,  in  consideration  the  pit.  permitted  the  deft., 
at  his  request,  to  use  and  enjoy,  for  such  a  time,  flfucfa  the 
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pit's,  proper^  described  in  the  declaratioo  or  schedule  an-    Ch.  10. 
nexed,  he  the  deft,  promised  the  pit.  to  pay  him  as  much    Art.  1.  • 
money  as  he  deserved  to  have  therefor.    In  such  case  the  \,^y^j 
promise  is  to  pay  on  demand,  where  no  time  of  payment  is 
speciaUy  agreed  upon. 

^  23.  If  the  plu  let  the  deft,  have  at  his  request,  any  kmd 
of  property  of  use  or  value  to  either ;  or  do  for  him  any 
labour  as  a  physician,  attorney,  Stc. ;  or  allow  him  to  use  or 
enjoy  any  of  the  pit's,  property,  as  his  house,  store,  wbaif,  ves- 
sel, Ssc.  ;  an  action  lies  for  payment,  either  for  the  price 
agreed  on,  or  for  a  reasonable  sum. 

^  24.  There  are,  however,  some  cases  in  aaumpiit  besides 
those  stated  in  former  chapters,  in  which  questions  arise,  if  the 
pit.  can  maintain  an  action.  These  will  be  noticed  in  the  fd- 
k>wing  chapters^  the  grounds  of  a  suflkient  consideration  having 
been  examined. 

.   §  26.  If  the  heir  promise  the  father,  intending  to  cut  down  LJ^JJ^ 
timber  to  raise  his  daughter's  portion,  to  pay  so  much  for  her  |>  j^ .. 
portion,  if  he  will  not  cut  it,  she  may  have  assumpsit  against  ft  Lev.  2ii. 
the  heir  for  the  sum  promised.     In  this  case  the  consideratiim 
or  motive  influencing  the  son  to  promise  is  good,  to  save  the 
^ber  on  the  estate  coming  to  him,  he  is  moved  to  promise 
to  pay  his  sister  a  certain  portion.    The  father  is  to  be  con- 
sidered in  two  points  of  view.     1.  As  the  owner  of  the  estate, 
and  as  havbg  a  power  and  right  to  take  off  the  timber  to  raise 
his  daughter's  portion.    2.  As  acting  for  his  daughter  and  in 
her  behalf,  and  taking  a  promise  to  pay  her  her  portion,  giving 
her  a  right  to  sue  for  it. 

^  26.  A  case  in  which  the  law  raises  no  promise  for  meri- 
torious services  done,  as  where  A  worked  for  a  committee  who 
had  resolved,  *'  that  any  service  to  be  rendered  by  him  should 
be  taken  into  consideration,  and  such  remuneration  made  as 
should.be  deemed  right."  Held,  A  could  have  no  action  for 
such  work,  as  the  resolution  imported  the  committee  was  to 
judge  if  any  remuneration  was  due.  1  Maule  b  Sel.  R.  290, 
291. 


CHAPTER  X. 


ACTION  OF  ASSUBfPSIT.    AOISTMENT. 


Abt.  1.    Agiitment.    The  pit.  brings  this  action  against  Jgfj^^ 
the  deft,  for  agisting,  feedmg,  keeping,  and  depastnring  the  fj^e.  Abr. 
deft's.  cattle.    The  action  may  be  indehUahu  aaumpiitf  or  248. 
qwmhm  meruit. 
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Ch.  10*  ^  1.  If  A  take  a  bone  to  pasture  and  he  be  stolen^  no  ac« 
Art.  2.  tioD  lies  agabst  bun,  unless  be  make  a  special  promise  to 
V^^V^^  deliver  bim  ;  for  be  undertakes  to  feed  bim  in  tbe  fields,  and  not 
Mooro  543.  to  keep  bim  safely,  as  tbe  hostler  is  obliged  X6  do,  in  his  stable*. 
»w"^  r*  ^*  ^  ^*  "^^  ^^  ^^^  iBkes  beasts  to  feed  in  bis  pasture,  cannot 
68,  Calv*s  retain  till  be  is  paid  their  keeping.  He  has  no  lien^  unless  it 
caM.— BoL  be  80  expressly  provided  for,  and  if  lost  for  want  of  ordinary 
N.  p.  46.  QHfQ^  he  must  be  liable  to  an  action  for  them.  As  the  law  lays 
Cro.Car.5S7i,  bim  under  no  particular  obligation  to  preserve  the  creatures,  ini 
2{{*P'^^T'  his  pasture  by  the  owner's  consent,  on  tbe  one  band,  so  it  gives 
SoeJ^oDes'  him  no  lien  or  special  advantage  to  retain  for  bis  pay,  on  the 
128, 129, 131,  other.  And  as  to  bailment  be  is  on  the  ground  of  a  common 
«E,p.346.     bailee. 

Imp.  M.  P.         ^  3.  Iq  agistment,  various  kind  of  creatures,  as  horses, 

^'  sheep,  homed  cattle  &c.  for  various  periods  of  time  may  be 

taken  in,  by  the  season,  the  month,  tbe  week,  or  the  day,  by  tbe 

bead,  by  the  pair,  by  the  dozen,  score,  &c.  It  is  called  agtst" 

menty  because  tbe  cattle  are  suffered  to  be  agiserj  that  is,  to 

be  levant  and  couchant  on  the  land — and  large  tracts  of  land 

are  often  profitably  employed  in  this  way. 

Chapman  r.        ^  4.  Whenever  one  takes  in  creatures  to  pasture,  be  takes 

Car.'im!^     them  on  an  implied  promise  to  return  them  on  demand  to  the 

owner. 

^  5.  It  IS  a  good  declaration  in  this  action,  to  allege,  the  deft, 
is  indebted  to  the  pit.  in  £10  for  the  feeding  and  agistment  of 
beasts  ;  for  though  it  is  not  sufficient  to  allege  generally,  he  was 
indebted,  for  this  may  be  for  rent  upon  leasesj  or  debts  upon 
specialties,  yet  this  is  certain  enough,  for  the  declaration 
states  it  to  be  for  pasturing ^  a  matter  for  which  assumpsit  will 
lie. 

^  6.  Agistment  in  England,  especially  in  ancient  times,  was 
much  connected  with  the  forest  laws,  as  a  very  considerable 
portion  of  it  was  in  the  forests  ;  but  there  has  been  nothing  of 
•Jones  280.  ^*^'^  '^^  ^^^  United  States.  Anciently  there  was  an  officer, 
called  the  agistor,  whose  business  it  was  to  present  trespasses 
by  beasts  in  the  forest,  and  if  lie  presented  any  that  did  not  be- 
long to  his  office,  he  was  fined. 

^  7.  When,  many  years  since,  a  chapter  was  allotted  to 
this  subject  of  agistment,  or  pasturing  various  kinds  of  crea- 
tures, there  were  existing  many  statutes  in  the  several  States 
on  it,  and  it  was  expected  that  in  the  course  of  a  number  of 
years  many  decisions  would  be  made  on  them ;  but  it  has  so 
happened  that  no  American  decisions  deserving  any  notice, 
have  been  found  on  tbe  subject.  Tbe  numerous  English  cases 
growing  QUI  of  the  tithe  system  are  of  no  use  in  £e  United 
States. 
Aet.  2.  Agistment  on  Mass.  statutes.   Though  there  never 
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has  been  in  the  United  States  any  kind  of  agUhnentf  or  feed-    Ch.  10. 
ing  of  catde  in  forests  under  divers  regulations,  as  there  has    Art.  2. 
b^n  in  Enghmd,  yet  in  some  of  the  states,  and  especially  in  ^^^y^^ 
Massachusetts,  there  long  has  been  a  species  of  agistment,  or 
feeding  of  horses,  sheep,  and  homed  cattle,  in  the  roads  and 
highways,  regulated  by  statute  law,  and  also  on  commons. 

§  2.  In  the  Cotony  of  Massachusetts  there  was  a  law  to  pre* 
vent  sheep  feeding  on  the  commons  without  a  shepherd,  for  a 
part  of  the  year.  In  1693,  this  law  was  revised,  and  it  was  ^^|jP*^ 
enacted,  that  for  every  sheep  in  every  town  gcMng  on  the  com-  j^  ' 
mons  without  a  shepherd  from  May  1  to  Nov.  1,  yearly,  the 
owner  or  keeper  ^ould  pay  a  fioe  of  2d.  This  law  was 
revised  Feb.  13,  1789. 

(;)  3.  By  an  act  passed  in  the  Province  of  Massachusetts  ^'^^JP^ 
Bay,  in  1698,  it  was  provided,  that  neat  cattle,  horses,  or  |^  ' 
sheep,  going  upon  the  commons,  not  allowed  to  feed  there  by 
die  major  part  of  the  proprietors  empowered  to  permit  the  same, 
might  be  impounded  in  the  manner  pointed  out  in  the  act. 

^  4.  By  this  act  all  horse  kind  of  a  year  old  going  at  large  Mass.  Act, 
on  the  common  or  ways  in  any  town,  are  to  be  sufficiently  **•**•  ^»  *''^* 
fettered,  on  penalty  of  fifty  cents,  from  April  15  to  Nov.  1 ;  but 
power  is  given  to  towns  at  their  annual  meetings  in  March  or 
April,  by  vole  to  grant  liberty  for  horses  to  go  at  large  with-  5J|^*^**' 
out  fetters,  between  the  said  fifteenth  day  of  April  and  the  17^.    ' 
first  day  of  Nov.  yearly.    This  act,  by  another  passed  June 
32,  1793,  is  extended  to  asses  and  mules. 

§  5.  By  this  act,  field  drivers  are  empowered  to  take  up  Mass.  Aet 
asd  impound  any  swine  unyoked  or  unrmged,  horses  unfet-  i^^^'  ^^* 
tered,  sheep  not  under  the  care  of  a  shepherd,  or  going  at 
large  on  the  common  or  highways,  between  the  fifteenth  day 
of  April  and  the  first  day  of  November,  yearly,  and  to  proceed 
with  them  in  the  manner  pointed  out  in  the  act. 

^  6.  By  this  act  each  town  may  direct,  that  neat  cattle,  ^^'^^^ 
hoiBes,  or  horse  kind,  mules,  or  asses,  shall  not  go  at  large,  on  |^.   ' 
penalty  of  twenty-4ve  cents  for  each  beast,  at  any  one  time,  to 
be  recovered  by  impounding,  by  any  inhabitant  of  the  town. 

^  7.  By  this  act,  towns  are  empowered  to  direct,  that  any  Mass.  Aet, 
partioilar  description  of  neat  cattle,  or  other  commonable  f^'.^^' 
beasts,  dudl  not  go  at  large  widiout  a  keeper  ;  and  the  owners 
of  beasts  thus  going  at  large  against  law,  and  doing  damage, 
are  made  liable  to  make '  satisfaction  tiierefor,  m  lands  of 
others,  ^*  whether  such  improved  lands  be  inctosed  with  a  suf- 
ficient fetice  or  not."  Laws  in  substance  like  these  are,  or 
probably  will  be,  fbnod  necessary  in  each  State 
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CHAPTER  XI. 

ASSUMPSIT.    AGREEMENT  WRITTEN,  HOW  REQUIRED  OR  NOT. 

Art.  1.  Jlgreemenis  what.  This  is  aggregatio  menAuM^ 
when  two  or  more  minds  are  united  in  a  thing  done,  or  to  bo 
done ;  and  it  ought  to  be  so  certain  and  complete,  that  each 
party  may  have  an  action  upon  it ;  and  there  must  be  ^id 
pro  quo. 

^  1.  An  agreement  ceases  by  being  put  in  writing  under 
seal ;  but  not  when  put  in  writing  for  a  memorandum. 

^  2.  A  promise  accepted  becomes  an  agreement,  for  the 
minds  of  the  parties  unite  in  the  thing — ^but  essential  to  agree 
the  price  and  the  very  terms. 

^  3.  An  agreement  shall  always  be  expounded  according 
to  the  intention  of  the  parties,  and  have  a  lair  construction. 

^  4.  Hence,  a  broker^  when  be  bought  goods  for  bis  prind- 
pal,  agreed  for  half  per  cent,  to  indemnify  him  from  any  loss  oa 
the  resale ;  the  principal  had  a  fair  opportunity  to  sell  to  ad- 
vantage, but  neglected,  and  afterwards  was  obliged  to  sell  at  a 
loss ;  it  was  held,  that  the  broker's  promise  was  discharged^ 
and  no  action  lay  against  him. 

§  5.  Agreement  when  void.  If  one  agree  far  goods  at  such 
a  price,  the  bargain  is  void,  and  no  action  lies,  if  the 
price  be  not  immediately  paid,  or  a  future  day  of  payment 
agreed  on.  But  if  the  seller  deliver  the  goods  without  either, 
the  agreement  is  good.  So  without  either,  if  the  vendee  cfier- 
wards  pay,  for  this  payment  has  relation  to  the  first  agreement* 

Art.  2.  Earnest.  So  if  the  price  be  agreed,  and  the  ven- 
dee pay  part,  as  earnest,  the  contract  is  perfected,  and  an 
action  lies  on  it ;  and  the  same  if  a  pay-day  be  fixed  upon. 

%  1.  The  effect  of  paying  earnest.  Earnest  only  binds  the 
bargain,  and  gives  the  party  a  right  to  demand ;  as  where  the 
deft,  bought  four  tubs  of  tea  of  the  pit.,  paid  for  one  and  took 
it  away  ;  and  left  £50  in  earnest  for  the  others  there :  Holt, 
C.  J.  ruled,  that  though  earnest  was  paid,  the  money  must  be 
paid  on  taking  away  the  three  tubs,  as  no  other  time  of  pay- 
ment was  appointed. 

^  2.  That  earnest  only  bound  the  bargaiui  and  gave  die 
vendee  a  right  to  demand,  but  then  a  demand  without  payment 
was  void.  That  after  earnest  j^uA,  the  vendor  cannot  sell  the 
goods  to  another,  without  a  default  in  the  vendee.  If  the  v«i- 
dee  do  not  pay  and  take  away  the  goods,  the  vendor  ought  to 
request  him.  Then  if  he  do  not  pay  and  take  them  in  a  rear 
sonable  time,  the  agreement  is  dissolved}  and  the  vendor  is  at 
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liberty  to  sell  them  to  another.     [The  United  States  courts    Ch.  11 
will  not  enfai^ce  an  agreement  made  in  fraud  of  the  laws  of   Art.  2. 
the  United  States.]    Whatever  sum  is  paid  as  eamestj  is  to  be  v.^^v^^ 
deemed  pari  of  tti  price  when  the  goods  come  to  be  paid  for.  a  Crmaeh. 
Eamestf  therefore,  is  no  more  than  an  advance  or  payment,  ?^,,,  ^.^ 
or  a  part  of  the  price.   6  Co.  177,— 2  Vem.  606.  p^dS  » 

§  3.  The  deft,  agreed  to  sell  goods  to  the  ph.,  who  paid  a  Cole.— 
certain  sum  as  eamnt^  and  the  goods  were  packed  in  the  ph's.  *  ^'^g/^J^Ii 
clothes,  and  left  in  die  deft's.  store  till  the  pit.  should  send  for  Goodali  v. 
them ;  but  the  deft.,  at  the  same  time,  declared  they  should  Skeltoow— 
not  be  taken  away  till  he  was  paid.     The  court  held,  xb^s  was 
no  delivery  to  the  ph.,  and  vested  no  property  in  the  goods 
in  him ;  he  had  no  right  of  action  for  them  till  paid  for.     If 
the  vendee  do  not  perform  the  bargain,  the  deposit  is  forfeited,  i  Egp.  15. 

§  4.  If  A  agree  to  purchase  plate  of  B,  and  he,  to  get  A*s  7  T.  R.  «4., 
arms  engraved  on  it,  and  to  pay  for  the  engraving ;  the  court  ^^^*^  '* 
held,  that  a  delivery  to  the  engraver  for  this  purpose  was  no  2  Com.  D. 
delivery  to  A,  but  diat  B  might  stop  the  plate  in  tramiiUj  the  185. 
price  not  being  paid  by  A.    See  2  Phil.  Evid.  1 18. 

^6.  If  A  and  B  agree  to  exchange  horses,  and  B  pay  A  6T.R.409. 
^1  to  bind  the  bargain,  A  may  ^ue  B  for  not  delivering  the  ^^^' 
horse,  and  need  not  aUege  his  offer  to  deliyer  his  own  to  B, 
for  the  payment  of  earnest  vests  the  property  of  A's  horse  in 
B ;  but  A  must  aUege,  (or  it  is  bad  on  special  demurrer)  he 
specially  demanded  Sie  horse  of  B,  and  that  he  did  not  deliver 
him. 

§  6.  Eamestf  or  part  payment  for  land  purchased,  accord- 
ing to  the  better  opinion,  does  not  amount  to  a  part  perform- 
ance, so  as  to  take  the  case  out  of  the  11th  section  ^^  ^  /^  (.^ 
statute  of  frauds,  in  law  or  equity ;  for  the  legislature  has  said  j  y^rn!  482. 
m  the  17th  section,  that  such  earnest  shall,  as  to  goods,  have  — x:h.R.  16. 
the  efiect,  but  not  in  the  11th  section  as  to  lands.   The  cases  ^<*"  f. Smith, 
are  many,  and  sometimes  contradictory,  and  it  will  be  observ-  ^J^'ll^' 
ed,  that  aO  the  cases  cited  in  this  article  respect  ^foocb.  In  sup-  tins. 
port  of  the  above  position,  are  New.  on  Con.  187  to  191  ; 
Ch.  R.  126,  Sjrmonds  v.  Cornelius;  7  Vesey  341 ;  and  Sea- 
good  V.  Meale,  a.  8 ;   4  Vesey  720,  Main  v.  Milboume,  and 
Sugden's  Vendors  Stc.  88,  89. 

^  7.   Change  of  property  without  earnest  paxdy  fyc.  A,  know-  2  ch.  Ca.  135, 
ing  B  was  insolvent,  sold  him  goods  for  a  promissory  note  at  vies!—*'    * 
axty  days ;  the  goods  were  left  in  A's  possession^  and  no  earnest  s  Caines*  R. 
paid;  A  shewed  them  as  the  goods  of  B ;  held,  B*s  sale  was  ^»  "j^wlie 
good  against  one  made  by  A,  though  B  became  insolvent,  and 
the  note  remained  unpaid.    ^ 

%  8.  An  agreement  void  ab  initio^  cannot  he  subsequently  3C.^inei'R. 
affirmed  by  a  new  promise.  As  where  an  insolvent  gave  his  Uf^iT*^*  ^ 
note,  date  blank,  to  his  creditor,  to  induce  him  to  sign  a  peti- 
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Ch.  11.    tion  for  tbe  biBoefit  of  the  insolvent.   Held,  it  was  absoluteif 
,Ari.  4.      void^  tfaough  the  payee  signed  last,  and  without  him  the  insol- 
^^y^^  vent  had  a  sufficient  number  and  amount  for  his  discharge ; 
leaving  the  date  blank,  to  be  filled  Mp  after  the  insolvent's  dis- 
charge, did  not  eure  the  defect ;-  and  the  contract  being  vend 
in  its  execution^  was  incapable  of  being  s^ffirmed,  and  when  enr 
dorsed  ka  the  benefit  of  a  relatioii  of  the  payee,  and  ul- 
timately his  benefit ;   held,  also^  it  was  open  in  the  endorsee's 
hands  to  the  same  objections  as  in  the  payee's  hand. 
10  Johns.  B.       ^^9.  .Sigreemeni  implied.  In  error  on  certiorari  from  a  justice's 
l^kev '        court.     Action  asiumpsit  for  labour  &cc.  against  Locke.  Smith 
Smith.  signed  a  writing ;   for  vdue  received  he  promised  to  paint 

Locke's  house  in  a  particular  manner  specified  in  the  writing; 
and  B  endorsed  on  it  a  promise  that  the  agreement  should  be 
executed  in  a  workmanlike  manner.  S.  sued  L,  and  he  plead- 
ed the  agreement  by  way  of  set-^ff^  and  claimed  damages  for 
the  non-performance.  Held,  a  valid  contract  between  S.  and 
L.  which  might  be  9ei  off.  ) 

Hob.  41, 42,       Art.  3.  Effect  of  the  word  pro  or  for^  and  of  conditions  w 
SSTw/'      ^'greements.    ^  I.  If  I  agree  to  sell  a  horse  to  A  for  £100,  he 
cannot  take  him  till  he  pays.     So  if  I  agree  to  pay  $50  for 
a  year's  work,  he  cannot  sue  for  the  $50,  but  on  alleging  h^ 
has  done  the  year's  service. 
1  Com.  D.  §  2.  When  an  agreement  is  condiiionatj  it  b  not  complete 

^^'  till  the  condition  is  performed.   As  if  Isell  goods  at  such  « 

price  as  A  shall  name,  the  contract  is  not  complete  till  A  names 
the  price ;   but  when  he  does  this,  it  relates  back  to  the  time 
of  the  agreement,  and  if  the  vendor  sells  m  the  mean  time,  an 
action  of  assumpsit  lies  agamst  him. 
1  Roll.  449.         ^  3.  If  the  condition  be,  if  the  vendee  like  ike  goods  on  view 
uact»27.—    ofihem^  if  he  agrees  or  disagrees  on  his  first  seeing  them,  the 
1  Com.b.      matter  is  fixed ;  but  if  the  agreement  hcy  that  if  he  likes  or  dis^ 
^08-  tikes  them^  at  such  a  day,  if  he  declare  his  liking  or  disliking 

SeeCh.80,  a.  before  the  day,  he  may  alter  it  at  the  day,  as  he  has  to  that 

day  to  form  \m  opinion. 
Mass.  Act,  Art.  4.  Writings^  when  necessary  to  support  an  action  on 

iu"®?^lV^*  "**  agreement.     §  1.  This  article   has  been  akeady  in  part 
1  his  statute  as  -j        j    .         '     .  t-  -  .1      >  i^    j>         A 

to  paying  the  Considered,  m  treatmg  of  a  premise  to  pay  the  debt  of  another. 

d«bt  of  an-     This  act,  1st,  enacts,  that  "  no  action  shall  be  brought,  whereby 
te^l  a*         ^^  charge  any  executor  or  administrator  upon  any  special  prom^ 
j29Ch,  ll,c.3.  ise  to  answer  damages  out  of  his  own  estate ;  2,  is  as  before 
Lnwi  of        in  regard  to  paying  the  debt  of  another;   3,  to  charge  any 
Mame,cb,53.  person  upon  any  agreement  made  upon  consideration  of  mar- 
riage ;   4th,  or  upon  any  agreement  that  is  not  to  be  per- 
formed til  one  year  from  the  making  thereof  unless  the  agree- 
ment, upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,  and  signed  by  the 
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p&r^  to  be  charged  therewith,  or  some  other  person  thereto    Ch.  U. 
by  hun  lawfully  authorized.     5th.  That  no  contract  for  the    wir^.  4. 
sale  of  any  goods,  wares,  or  merchandise,  of  the  price  of  £10  V^^v^^ 
or  more,  shall  be  allowed  to  be  good,  except  the  purchaser  lo  Johns.  R. 
shall  accept  part  of  the  goods  so  sold  and  aciuatty  receive  the  ^^ 
same,  or  give  something  in  earnest  to  bind  the  bargain^  or  in 
part  payment^  or  that  some  note  or  memorandum  in  writing  of 
the  Wgain  be  made  knd  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereto  by  him  lawfully  authorized." 
See 39  Charles II,s.  17;  Ch.d2,a.7.  Abillof  parcelswiththe 
deft's.  name  printed,  and  vendee's  written  by  vendor,  is  a  good 
memorandum  to  charge  the  vendor.   2  Ifaule  b  S.  286. 

^  2.  This  act  is  in  the  same  words  as  was  the  province  W  Johns.R. 


244. 


ei- 


statute  of  1692,  and  as  is  the  statute  of  frauds  and  perjuries  ^^  \^  ^^ 
of  the  29th  Charles  II.  in  England.  And  the  same  construe-  press,  norFo 
lion  has  been  invariably  made  upon  all  of  them.  Same  in  JjJifi^J^""*^ 
New  York  act  (Sess.  10,  c.  44,)  enacted,  and  m  most  of  the  ^  n  a  year, 
states.     Hence  English  constructions  apply  to  them. 

§  3.  As  to  the  1st  provision  in  this  act,  as  to  exeeutor$  and  Strangea4, 
administrators^  it  is  pkin ;  so  clear,  that  no  questions  of  any  ^iuv^i^ 
importance  are  to  be  found  in  the  books  on  this  branch  of  the  M.  P.  167. 
acts.     As  to  the  2d  branch  of  these  acts,  the  debt  of  another  ;  J?^*  ^'^ 
this  has  been  considered  in  Ch.  9,  a.  20.     As  to  the  3d  branch,  887.— Jeo. 
it  is  settled,  that  mutual  promises  to  marry  are  not  within  the  Ca.  Abr.Sis. 
«ct ;  for  they  relate  only  to  contracts  in  consideration  of  mar^  199^°*'  ^* 
riage^  as  to  pay  money,  make  settlements,  Stc.  in  considera- 
tion of  a  marriage  had,  or  to  be  had.    There  are,  however, 
aome  few  cases  to  the  contrary,  as  3  Lev.  65 ;  Skin.  196. 

§  4.  As  to  the  4th  branch  or  provision  respecting  one  year.  Imp-  M.  p.- 
It  is  settled,  that  *^  where  the  agreement  is  to  be  performed  on  g^Jj  ^^^ 
a  contingeitcy,  and  it  does  not  appear  within  ^  agreement  chris.  notes, 
that  it  is  to  be  performed  4ifier  the  year,  then  a  note  in  writmg  }2^7^b"^ 
is  not  necessary,  for  the  contingency  might  happen  within  N.p.277. 
the  year ;  but  when  it  af^ars  by  the  v^le  tenor  of  the  agree — See  Skio. 
ment,  that  it  is  to  be  performed  after  the  year,  then  a  note  in  i^'f^ij 
writing  is  necessary,"  otherwise  not.     1  W.  Bl.  353.  gon',  722.— '^ 

§  5.  As  where  the  deft,  agreed  for  one  guinea,  ^^  to  give  the  BaUc.  280.— 
pit.  so  many  guineas  at  the  day  of  his  marriage."  Tffis  might  p^p^oo, 
happen  within  the  year.  So  a  promise  to  pay  on  the  return  Skin.  363.-^ 
of  a  ship)  which  did  not  return  in  less  than  two  years ;  this  |  ^^^'  ^•— 
promise  is  good  without  writing,  for  the  event  might  have  hap-  Fen"onv.Em- 
pened  within  a  year,  and  the  statutes  extend  only  to  those  biers,  exr.— 
promises  that,  by  the  terms  of  them,  are  not  to  be  performed  If^'^^' 
within  the  year.  v.  Westai. 

^  6.  Amimpsit  agabst  the  deft,  as  executor  of  Mary  May,  |Buit  1278, 
in  consideration  the  pit.  would  be  his  house-k^per  and  ser-  E^bier*?  exr. 
—1  W.  Bl.  863,  chad  Rob.  pn  Frand^  188.— ated  1  Phil.  Krid.  366. 
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Art.  4. 


2  Vent.  361. 
~1  Com.D. 
199.— 3  Bos. 
&P.283, 
Kent  V. 
HutchlniOD. 


lStra.606, 
Powers  V. 
Osborne, 
cited  as  law 
1  Eip.  14. 


1  H.  B1.  20, 
Alexander  v. 
Comber. — 

2  Selw.  479. 
—7  D.  &  E. 
14._3  Maule 
ii  Sel.  178.— 
2  H.  Bl.  e3, 
Rondeaa  v. 
Wyatt^See 
this  case  s.  15. 
Bernett  v. 
Hull. 


vant  bc.»  by  parol,  promised  ber  to  give  ber  £6  a  year,  and 
leave  ber  by  bis  wiU  an  annuity  of  £16  a  year.  Sbe  lived 
witb  bim  till  be  died,  and  be  not  making  tbe  provision  in  bis 
will,  sbe  sued  bis  executor ;  and  tbe  -court  beld,  tbat  no  note 
in  writing  was  necessary,  as  it  depended  on  a  contingency  tbat 
migbt  bappen  witbin  a  year ;  as  tbe  testator  migbt  bave  died 
witbin  tbat  time.  Bui.  N.  P.  280.— 1  Salk.  279.— 1  Ld. 
Raym.  316.— 11  East  142,  169,  366. 

^  7.  A  letter  by  one  is  a  good  memorandum^  tbat  be  pro- 
mises tbe  tbing  contained  in  it,  for  tbis  matter  is  in  writing 
and  signed  by  tbe  proper  person ;  but  not  a  letter  refusing  tbe 
offered  goods,  and  returning  tbem,  sayiug  tbe  price  was  too 
bigb.  Every  writing  must  contain  tbe  material  parts  of  tbe 
agreement.    Cb.  32,  a.  10,  s.  12. 

^8.  As  to  the  said  fiftb  provbion  in  tbe  statute  as  to  goods 
hc.y  of  the  value  of  £10  or  more  sold  be,  numerous  decis- 
ions bave  been  made.  Only  a  part  of  tbe  most  authentic  can  be 
noticed  here*  The  words  of  tbis  clause  in  tbe  act  may  be 
taken  in  order.  <<  No  contract  for  tbe  sale"  &c.  Once  held,  tbat 
tbis  did  not  extend  to  contracts  execuioryj  or  to  be  executed  ; 
as  where  the  deft,  spoke  for  a  chariot,  and  when  made  refused 
to  take  it ;  held,  not  within  tbe  act.  Like  decisions  4  Burr. 
2101,  Clayton  v.  Andrews,  as  to  the  sale  of  wheat  &c.  But 
this  opinion,  tbat  the  act  relates  only  to  executed  contracts,  or 
where  the  goods  were  to  be  delivered  immediately  after  tbe 
sale,  has  been  sometime  exploded. 

§  9.  It  is  now  held,  if  tbe  goods  agreed  for  are  complete 
and  ready  for  delivery  when  the  bargain  is  made,  tbe  case  is 
within  the  statute,  but  otherwise,  if  not  ready,  but  are  to  be 
made  or  manufactured,  or  some  labour  is  to  be  done,  or  mate^ 
rials  provided,  in  order  to  make  tbem  ready  to  be  delivered* 

§  10.  Cases.  Tbe  pit.  agreed  to  buy  sheep  at  tbe  Leeds 
fair,  and  take  them  away  at  a  certain  hour.  There  was  no 
money  paid,  no  sheep  delivered  ;  tbe  pit.  not  coming  to  take 
tbe  sheep  at  the  time  appointed,  the  deft,  sold  them  to  A,  tbe 
pit.  brought  trover.  Held,  tbe  case  was  within  the  statute, 
and  that  no  property  vested  in  tbe  pit.  there  being  neither 
earnest,  delivery,  nor  agreement  in  uniting — no  doubt  tbe  price 
was  above  £10.  Here  was  a  bare  agreement  hy  parol  only, 
and  no  act  done  to  change  tbe  property,  and  tbe  goods  were 
ready  to  be  delivered  when  agreed  for.  But  an  agreement 
to  leave  money  by  will,  need  not  be  in  writing ;  an  act  to  be 
done  but  ^l  future,  see  Fenton  v.  Embiers,  above,  s.  6.  Tbe 
statute  of  New  York,  sect.  15,  like  29  Ch.  II,  sect.  17  above, 
applies  as  well  to  contracts  executory  as  execttted.  Agree- 
ment to  sell  apples,  value  above  4^25.  10  Johns.  R.  364| 
Bennet  v.  Hull. — Grover  v.  Duck,  3  Maule  b  Sel.  178. — 
Cooper  V.   Elston,  7  D.  b  E.  14.— 4   Maule   b  S.   262, 
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Asdey  V.  Emery.  The  next  words  in  the  clause  are,  goods j  Ch.  11. 
wares  J  and  merchandise ;  there  seem  to  have  been  no  de-  Art.  4. 
cisions  explaining  these  words.  In  Pickering  v.  Appleby, 
Com.  R.  354,  358,  the  court  doubted  if  they  included  ten 
shares  of  stock  in  copper  mines ;  many  cases  cited  by  the 
counsel  as  to  the  meaning  of  the  words  goods  bc»  cited  Ro- 
berts on  Frauds  184.  See  the  cases  cited  Rob.  on  Frauds 
184  to  188,  as  Colt  v.  NetterviUe,  2  P.  W.  307.— Mussel  v. 
Codec,  Pr.  in.  Ch.  533.  On  the  whole,  the  leaning  seems  to 
be,  that  sto€ks  are  not  goods,  wares,  or  merchandise.  Next 
words,  £10  or  upwards  in  Massachusetts,  is  £10  lawful  or 
^33.33;  New  York,  £10  or  $25,  in  England,  £10  sterUng; 
so  varying  in  some  other  states. 

Next  words  are, "  except  the  purchaser  shall  accept  part  of  ^^\}^  ^' 
tfte  goods  so  sold  and  actually  receive  the  same**  fyc.  There  must  Hustown!'* 
be  an  acceptance  that  confinas  the  bargain.  As  when  the  ph. 
sent  a  bale  of  sponge  under  a  verbal  order  to  the  deft,  at  1  Is. 
a  pound.  The  deft,  returned  it,  and  with  it  a  letter,  saying  it 
was  worth  but  6s.  and  so  he  returned  it.  Held,  this  letter  did 
not  amount  to  such  an  acceptance  of  the  goods  as  to  take  the 
case  of  the  statute.  As  to  what  is  a  delivery  and  acceptance^ 
see  Ch.  32,  a.  10,  s.  1,2,  3,  4,  Towers  v.  Osborne,  Chaplin 
V.  Rogers,  Searle  v.  Kieves,  Hind  v.  Whitehouse.  See  also 
Elmore  v.  Stone,  1  Taun.  458,  and  Ch.  32,  a.  3,  s.  4,  Atkinson 
V.  Maling,  a  ship  at  sea.  See  2  Ves.  272 — 3  Bro.  Ch.  Ca. 
362,  if  the  buyer  treats  the  goods  as  if  in  his  actual  posses- 
sion, this  is  an  acceptance  that  confirms  the  bargain.  The 
delivery  of  a  sample  must  be  a  part  of  the  goods  sold,  Ch.  32, 
a.  10,  s.  4,  Hinde  v.  Whitehouse,  Cooper  v.  Ebton,  7  D.  b 
E.  14. — ^Talver  t;.  West,  1  HoU's  R.  178.  Quaere,  as  to 
part  performance,  1  Ves.  jr.  326,  334. — 2  Johns.  R.  221, 
227,  many  cases  cited  undecided,  Ch.  32,  a.  11,  s.  8.  Strong 
cases  as  to  accepting,  and  received,  A.  D.  1820,  3  BamwaU 
&  Alderson  321,  Howe  v.  Palmer.  Vendee,  verbally  agreed 
at  a  public  market  with  the  vendor's  agent,  to  buy  twelve 
bushels  of  tares  in  the  vendor's  possession  on  his  farm,  to  re- 
main there  tiU  caUed  for.  The  agent  on  his  return  home 
measured  the  twelve  bushels,  and  set  them  apart  for  the  ven- 
dee. Held,  no  acceptance.  Page  680,  Tennet  v.  Fitzgerald, 
A  agreed  to  buy  a  horse  of  B  for  ready  money  and  take  him 
away  in  a  time  agreed  on.  Near  the  expiration  of  that  time 
A  rode  the  horse,  and  gave  directions  as  to  his  treatment,  and 
requested  he  might  remain  longer  in  B's  possession,  but  did 
not  pay.     Held,  no  acceptance.    1  Phil.  Evid.  380,  381. 

Next  words  in  the  act  are,  *'  or  give  something  in  earnest  to 
bind  the  bargain**  &c.  See  cases  on  this  point,  Ch.  11,  a.  2, 
8. 1,  2,  3,  Ch.  139,  a.  8,  s.  9,  Ch.  214,  a.  5,  s.  2,  and  1 
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Ch.  11.    Moore's  R.  328,  a  shilling  ofierod  and  not  accepted  does  not 
Art.  4.     bind  iu 

\^y^^      Next  words  are,  *'  same  note  or  memorandum  in  writing  of 
the  bargain  made  and  signed  by  the  party  to  be  charged 
therewith^  or  some  other  person  thereunto  by  Am,  la/wfuUy  oti- 
thorized.^^    On  tliis  clause  the  first  question  is,  does  the  word, 
bargain^  include  the  consideration,  so  that  this  must  be  express* 
ed  in  the  memorandum^     On  this  point,  see  Wain  t.  Wari- 
ters,  Ch.  9,  a.  20,  s.  33,  Ch.  11.  a.  14,  and  cases  there 
cited.  Hunt,  adm.  v.  Adams,  case  Ch.  1,  a.  25,  s.  1. — Egerton 
V.  Matthews,  and  other  cases  there  cited,  Ch.  11.  a.  14,  and 
cases  there  cited,  as  Sears  v.  Brmks,  Stack  v.  Sill,  &c.  &c., 
but  the  word  bargain  is  used  in  the   17  sect.  29  Ch.   II. 
So  in,  Mass.  act  the  word  agreement  is  used  as  to  paying 
another's  debt.  Then  as  to  bargain^  Egerton  v.  Matthews  may 
govern,  Ch.  1,  a.  25,  s.  1 ;  Ch.  11.  a.  14,  s.  5.  Why  have  this 
and  like  cases  been  classed  with  Wain  t^.  Warlters  ?    This  too 
has  been  questioned  by  Lord  Eldon,  14  Ves.  189,Miuet's  case. 
— 15  Ves.  286,  Gordon's  case. — Roberts  on  Frauds  117,  note 
58. — Fell  on  Mercantile  Guaranties  246,  and  by  C.  J.  Pi^ 
sons,  Ch.  11,  a.  14,  s.  5. 
9  Ves.  351.—      The  {uromisee's  engagement  need  not  appear,   the  jury 
^°  ahL^'    may  find  his  assent  to  the  bargain ;  6  East  307,  308,  Egerton 
Benueu^°  ^    t?*  Matthews  b  al.    As  where  the  defts.  agreed  in  writing  to 
buy  of  the  pit.  thirty  bales  of  Smyrna  cotton,  they  signed,  but 
the  pit.  did  not.    The  act  is  to  be  signed  by  the  party  to  be 
charged.   2  Johns.  Ch.  Cas.  164. — 3  Taunt.  169.— 3  Johns. 
Cas.  60.— 4  Bos.  b  P.  252,254.— 3  Johns.  R.399.— 7  Ves. 
275,  promisee's  name  must  appear  &c. 
3  v«8.  bBea.      IVhat  is  signing.  Making  a  mark  is  signing ;  see  tlie  word, 
If  p"^^—    wiarA,  in  the  index.     So  the  name  prmted  or  written  with  a 
8  Atk.  608,     pencil  is  signing.    Saunderson  v.  Jackson,  14  Johns.  R.  484. 
Cb.  127,  a.  6,  — 12  Johns.  R.  102.    Mode  of  placing  the  signature,  see  Ch. 
^^  11,  a.  7,  above.  1  Phil.  Evid.  370,  371,  272,  273. 

2  Maule  k.         The  form  of  the  note  or  memorandum.    This  is  not  mate- 
82!il1o"8^?2  "^^  \  *  ^^^^  *^'  ^^'  11 J  0.  4,  7,  a.  8,  several  oases ;  a  lettec 
a.8/s.L-^  '  written  by  any  one  for  one  party,  and  comflmnicated  to  the 
Material.        other  is  one.  2  Ch.  R.  147.— 1  Vem.  110,  Hodgson  v.  Hutch- 
inson.— 5  Vin.  Abr.  522,  527.  Ch.  11,  a.  10,  s.  3.    But  a 
letter  not  written  to  be  communicated  to  the  other  parQr,  nor 
7  Tann.  295*  actually  communicated  to  him,  is  not  a  memiorandum.  2  P.  W. 
P^2^*  ^     ^^>  Ayliff  V.  Tracy  j  but  is,  if  it  state  the  agreement  w 
already  made  by  the  party,  but  not  to,  or  for  the  other  par^« 
3  Atk.  503,  and  2  Bos.  &  P.  238,  alsa  Tawney's  Ca.  a.  8^ — 
1  Scho.  &  Lefr.  22.    Enough  the  letter  recognises  the  past 
transaction.  1  Atk.  12. — 11  Ves.  550. — 1  Johns.  Ch.  R.  273. 
But  the  letter  or  writing  signed  mast  lead  by  writings  to  the 
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very  terms  of  the  contract  in  writing.    11  East  142. — 1  Ves.    Ch«  11. 
Jr.  326,  334.— 1  Scho.  Lefr.  22.-3  Yes.  &  Beames  192.    Art.  5. 
—2  Ball  &  Beatty  370.  \^^Y^J 

No  parol  evidence  to  vary  the  memorandum.  See  Mery  v. 
Axsel,  Preston  t^.  Meruau,  and  many  other  cases,  Ch.  93, 
parol  evidence,  also  Binsted  v.  Coleman,  Bunb.  65. — 1  Yes. 
326,  334,  Ch.  11,  a.  10,  s.  1,  Clinan  v.  Cooke  ib.  WaUcer  v. 
Walker  ibw — 1  Johns.  Ch.  R.  279,  but  may  be  admitted  as  to 
the  time  of  delivery  Stc.,  3  D.  &  E.  590,  592,  in  littler  v. 
Holland,  Cuff  v.  Penn,  1  Maule  b  S.  21,  and  Ch.  93,  a.  3, 
8.  15w— 14  Yes.  524,  254. 

Next  u>ord9^  "  or  some  other  person  authorized**  ^c.    If  an  ^  Vei.  280.— 
agent  sign  as  a  witness  it  is  sufficient,  if  be  know  the  contents,  [^ 
and  puts  his  name  so  as  to  sanction  the  contra/ct.     See  Auc- 
tion and  Auctioneer. 

§  11.  Sales  at  auction.  (Sec  Ch.  16.)  It  is  said,  that  sales  l^Z'^^];: 
at  public  auction  are  not  within  the  statute,  and  the  auctioneer  tivot.— Bui. 
must  be  considered  as  the  agent  of  the  bojrer  (after  knocking  ^-  ^-  ^^* 
down  the  hammer)  as  well  as  for  the  seller,  and  that  his  setting 
down    m  writing  the    name  of  the  buyer,   the  price,  &c., 
was  sufficient  to  take  the  case  out  of  the  statute.  See  Ch.  16, 
a*  1,  s.  14,  Hinde  v.  Whitehouse. — ^Imp.  M.  P.  170. — 1  Esp. 
14^—1  W.  Bl.  599.-2  H.  Bi.  63,  Rondeau  v.  Wyatt.  See  a. 
^f  s.  14,  and  Ch.  16. — ^Blagden  v.  Bradbear,  12  Yes.  466. 

^  12.  But  in  Rondeau  v.  Wyatt,  Lord  Loughborough  held  2  h.  B1.68.— 
executory  contracts  within  the  act,  though  it  has  been  admitted  }  J^^"V  2in 
by  the  par^  in  his  answer  in  chancery  and  is  void,  7  D.  &  E   Evidr369 
18._Sel.  153. 

^13.  Held,  that  a  sale  at  auction  of  lands  is  within  die  act.  Bo8.&P.ao6^ 
See  more  of  sales  at  auction,  Ch.  16,  and  New.  on  Contracts  ^"^j^?' 
176.— 1  Esp.  R.  105^  107.— 7  Yes.  341—9  Yes.  249.-4  ch^STaX 
Taun.  208. — 2  Taun.  28.    It  seems  to  be  well  settled,  that  in  i.  9. 
the  sale  of  goods  the  auctioneer's  writing  down  the  buyer's 
name,  is  a  signing  by  an  authorized  agent  of  the  parties.     So 
is  the  better  opinion  as  to  the  sale  of  lands j  but  the  agent  ^''12^'  *'  ^^' 
vaast  not  be  one  of  the  parties. 

Art.  5.  Jl  parol  agreement  cannot  control  a  deed,  and  how  Littler  9.  Hol- 
far  a  writing  f  ^  1.  Vof>enant.  The  pits,  agreed  to  build  two  laiid.-^D.k 
bouses  for  Ae  deft.,  on  or  before  April  1,  1788,  in  considera-  ^*  ®^»*^ 
tion  whereof,  the  deft,  was  to  pay  £500.     Held,  the  parties 
could  not,  by  a  subsequent  parol  agreement,  enlarge  the  time 
for  building  the  houses,  for  the  obligation  of  a  covenant  cannot 
be  varied  bv  a  parol  contract.   As  to  the  certainty  of  the  con- 
tracts, see  Ch.  225,  a.  10,  s.  5. 

^2.  Debt  on  arbitration  bond;  award  to  be  made  bysD.kE. 
a  certain  day.    The  declaration  stated,  that  the  parties  after-  ^^^JJ??'^ 
wards,  by  mutual  consent^  enlarged  the  time^  vriitm  which  *' 


242  ASSUMPSIT. 

Cd.  li.    enlarged  time  the  award  was  made ;  on  demurrer  it  was  held^ 

Art.  6.      that  the  pit.  must  rest  on  the  bond,  which  could  not  be  extend- 

K^'Y^J   ed  to  an  award  made  after  the  time  expressed  in  the  bond, 

under  a  new  agreement,  so  it  was  void. 

8D.^E.692.      ^  *^*   Writing.  An  action  was  brought  on  ufriiten  articles  as 

to  itke  theatre.     These  articles  required  a  written  license  to 

the  party  to  be  absent.     The  deft,  proved  a  parol  license  to 

be  absent,  but  as  the  articles  required  a  license  in  writing,  the 

court  held  that  a  parol  agreement  was  no  answer  to  the  pit's. 

action  against  the  deft,  for  being  absent. 

2D.&E.425,      ^  4.  A  lease  contained  a  proviso,  that  the  lessee  should  not 

ggn,  *      "'  let,  without  leave  in  loriting,  on  penalty  &c.,  a  parol  license 

was  adjudged  to  be  insufficient  to  discharge  the  lessee  from 

the  restriction  of  the  said  proviso.     In  these  two  cases  it  was  a 

part  of  the  contract  that  the  licenses  be  in  writing ;  hence, 

these  decisions  do  not  directly  prove  in  themselves,  that  writ^ 

ten  are  more  valid  than  parol  agreements. 

3  Bl.  Com.         Abt.  6.  Parol  agreements  as  to  lands.     (See  art.   10,  a. 

?3,  we^Ch*'    1 1 ,  a.  1 2,  this  chapter  and  Qh.  32.)  When  a  verbal  contract  is 

32!— Pow.on  confessed  by  the  deft,  in  his  answer,  or  where  there  has  been 

c^292,&c.  a  part  performance  of  it,  as  by  paying  part  of  the  considera- 

Pl.  1^166,  ^^^  money  ;  or  by  entering  and   expending  monies  on  the 

167,340,341.  lands,  equity  will  decree  a  performance  ;  for  in  either  case  the 

672^New  on  ^^  ^^^^  afford  such  evidence  of  the  contents  of  the  contract, 

Coo.'34, 36.    that  no  essential  danger  arises  of  fraud  and  perjury  by  letting 

in  evidence  of  a  parol  agreement. 
2  Vent.  i^  2.  In  the  case  of  an  agreement  for  the  sale  of  lands,  the 

l^^.!l!  ^'    vendor,  in  equity,  is  deemed  a  trustee  for  the  vendee  till  the 
11  Mod.  467,  conveyance  is  executed  ;  and  covenants,  contracts,  and  agree- 
Covenirfi     ments,  founded  on  valuable  considerations,  are  viewed  in  equity 
New.  on  Con.  ^^  if  they  were  actually  performed,  and  the  legal  defects  in 
35, 36,  kc.^  their  execution  are  aided  by  equity.     Hence,  if  one  covenant 
Hinton  'coo-  ^^  ^^^  ^^^  convey  land,  and  die  before  conveyance  made, 
per'8  PI.  133.  equity  will  compel  his  heir  to  execute  it ;  but  not  if  the  ven- 
dor be  tenant  in  tail,  and  his  contract  exceed  his  power  ;  nor 
of  stock  or  chattels,  as  com,  hops,  &c.    1  P.   W.  670. — 
lOVeseylGl. 
DoQgl.  620,        ^  ^*   fVhen  the  pit.  is  to  deliver  possession  and  receive  moti- 
Luxton  ey,  his  declaration  ought  to  shew  he  has  a  right  to  deliver  it. 

V,  Robinson.       ^  where  in  an  assumpsit,  on  an  agreement  by  which  the 
Fielding,       dcft.  was  to  take  of  the  pit.  certain  lands  and  goods,  that  should 
t  H.  Bl.  123.  appear  to  be  his  property,  by  appraisement,  or  forfeit  £6  5i, 
and  if  either  party  failed  to  perform  he  was  to  pay  £10  to  the 
other,  exclusive  of  the  deposit,  the  deft,  to  take  possession  on 
a  day  fixed.     The  pit.  averred  that  on  that  day  he  was  ready 
^         to  deliver  the  premises  to  the  deft.,  but  that  he  did  not  accept 
them,  but  refused  to  do  so,  and  so  became  liable  to  pay  the 


AGREEMENTS  WRUTEN  &c.  243 

£10,  exclusive  of  the  deposit.  There  was  a  special  demurrer    Cb.  11« 
to  the  declaration  ;  three  causes  were  assigned  ;  one,  that  it  did    nSrt.  6. 
not  appear  the  ph.  had  any  interest  in  the  premises  at  the  time  K^^'y^U 
of  the  agreement.     The  court  decided,  that  *'  the  pit.  was  to 
deliver  possession^  and  therefore  he  ought  to  have  shewn,  that 
he  had  a  right  so  to  do."  St.  Albans  v.  Stone,*  1  H.  Bl.  270.  A 
leased  his  farm  to  B  by  deed,  they  then  agreed  by  parol  B 
should  pay  for  a  pasture  part  of  it ;  this  is  void. 

^4.  This  act  provides,  1st  secdon,  that  all  interests  in,  or  gJohni^R. 
out  of,  lands^  tenements,  or  hereditamentsj  created  by  livery  ^'TjJ^' 
and  seisin  only,  or  hy  parol,  and  not  put  in  writing,  and  signed  10^1784.-- 
by  the  party  creating  the  same,  or  his  agent  authorized  in  wri-  N.Vork  Aet 
tmg,  shall  have  only  the  force  of  estates  at  will,  and  no  inter-  ^^^  *""*• 
ests  therein  or  thereout  shall  be  assigned,  granted,  or  surren- 
dered, but  by  deed,  or  note  in  writing  signed  as  above.  Seal- 
ing a  will  is  a  signing,  2  Stra.  761,  Wameford  9.  Wameford. 

%  5.  2d.  section  enacts,  that  no  action  be  maintained  on  any  Doabt«d, 
contract,  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  ^^^y^  ^13 
interest  in  or  concerning  the.  same,  unless  the  agreement  or 
some  note  thereof  be  in  writing,  signed  as  above. 

%  6.  3d.  section  enacts,  "that  all  grants  and  assignments,  as  < 

well  as  all  declarations,  or  creations  of  trusts,  or  confidences  of 
any  lands,  tenements,  or  hereditaments,  shall  be  proved  by 
some  writing  signed  by  the  party,  who  is  by  law  enabled  to 
grant,  assign,  or  declare  such  trust,  or  by  hb  last  will  in  wri- 
ting," or  else  be  utterly  void ;  provided  that  where  any  convey- 
ance shall  be  made  01  any  lands  be.,  by  which  a  trust  or  con- 
fidence may  arise  by  implication  of  law,  or  be  transferred,  or 
extinguished  by  operation  of  law,  then  such  trust  to  be  of  like 
effect  as  it  would  have  been  if  the  act  had  never  been  made. 

%  7.  4th  section  enacts,  that  all  deeds  and  other  conveyan- 
ces of  lands,  tenements  or  hereditaments,  signed  and  sealed, 
by  the  grantor  having  right,  and  acknowledged  by  him,  and  re- 
corded at  length  in  the  registry  of  deeds,  in  the  county  where 
the  land  is,  shall  bo  valid  to  pass  it,  without  any  other  cere- 
mony in  law ;  and  no  conveyance  in  fee  simple,  fee  tail,  for 
life,  or  any  lease  for  more  than  seven  years,  of  any  lands  &c., 
shall  be  good,  to  hold  the  same  against  any  but  the  grantor  and 
his  heirs  only,  unless  the  deed  or  deeds  be  so  acknowledg- 
ed and  recorded. 

%  8.  This  act  is  in  substance  worded  as  the  Province  act  was  ^ot« ;  1**0 
of  1692,  except  in  the  first  provision.  This  Province  law  except*  ©d  M't  ?&  6 
ed  leases  not  exceeding  three  years,  on  which  a  rent  was  re-  being  io  sab- 
served  equal  to  two  thirds  of  the  improved  value.     And  the  ^"^^„*°^ 
province  law  of  1697,4he  1st,  2d,  and  8d  sections,  with  said  are  generally - 
exception,  are  copied,  in  substance,  from  the  29th  of  Ch.  11.,  >a  snbstance 
the  English  statute  respecting  frauds.  l?alerihr™' 
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Ch.  11.       ^9.  Upon  these  statutes,  in  substance  the  same,  there  havd 

Art.  6.      been  the  following  material  cases  and  explanations,  viz  i 

V^^VV^      ^^0.  If  A  buy  lands  in  his  name,  with  B's  money,  it  is  a 

2CaiD.64.—  tiust  for  B,  though  there  be  no  deed  declaring  it,  for  the  act 

m  — y\?^'t    ^^^^"^^^  °^^  ^  trusts  raised  by  operation   of  law ;   but  the 

s^iZ-Yen.    evidence  of  the  fact  must  be  clear ;    was  in    equity — 12 

866!— 12Ves.  MaSS.  R. 

1^  Abr  §!!•  A  paroZ  agreement,  intended  to  be  reduced  to  wri- 
73.-9  Ves!  tmg,  but  is  prevented  by  the  fraud  of  the  party  to  be  bounds 
^^-  may  be  decreed  in  equity. 

Imp.  M.  P.  ^  12.  A  contract  for  the  sale  of  timber  growing  on  the  land, 
^•'^•^^-  is  not  withm  the  act,  but  may  be  by  parolj  because  it  is  a  bare 
1  Atk.  12.—  chattel;  the  authorities  however  are  not  enrirely  uniform  on 
Bui.  N.  P.  this  subject,  but  some  hold  such  trees  an  interest  concerning 
^"'  lands. 

Imp.  M.P.  ^13.  A  sale  of  land  at  auction  is  within  the  act,  though 
fi^id^^*j"h  knocked  off  to  the  best  bidder,  and  his  name  written  in  thd^ 
soD^See  4  *  catalogue  as  a  purchaser ;  the  deposit  not  bemg  paid,  and  he 
art— 1  Selw.  failed  in  his  special  action  according  to  Eyre  C.  J.  This  doc- 
s  Es  ^R^  ^''"®  °^  ^  ^^'®  *^  auction  not  being  within  the  act,  is  on  the 
4  8  D.^  E.  whole  unsettled.  In  the  case  of  Simon  v,  Motivos,  so  often 
i5^8>™on^  cited,  there  was  a  particular  circumstance  thai  had  weight,  to 
*'      '  wit :  the  next  day  the  buyer  came  and  saw  the  goods  weighed, 

which  the  court  thought  a  circumstance  that  deserved  some  at- 
tention, as  it  amounted  to  a  delivery  of  the  goods. 
1  Ves.466.—      BuUer  280  cites  this  case,  and  adds  the  court  decided,  lst« 
2TauD.88.—  They  thought  a  sale  at  auction  not  within  the  act,  because  so 
j[2  J^®^^,'^  public  a  matter.     "2d.  They  thought  the  contract  here  was 
growing,  see  sufficiently  reduced  into  writing,  and  signed  by  an  agent  of 
w^d^^'rth     ^®^®ft's.,  for  the  auctioneer  was  for  that  purpose  his  agent.*' 
Ch!  ^a.  9.'   3d.  They  held  the  weighing  by  the  deft's.  servant  was  a  deliv- 
ery.    4th.  That  it  was  not  within  the  act,  as  the  contract  wad 
executory,  to  wit :  the  lot  to  be  fetched  away  in  six  weeks. 
/  Imp.  M.  P.  170,  cites  this  case  as  it  stands  in  3  Burrow, 

and  approved  it,  as  there  decided.  Timber  and  trees  grow* 
ing  are  a  chattel,  1  Ld.  Raym.  182. 

^14.  1.  £sp.  14,  the  rule  is  laid  down  thus,  "goods  sold 
at  public  auction  are  not  within  the  statute,  that  is,  no  earnest 
or  note  in  writing  between  the  parties  is  required  ;"  and  cites 
as  an  authority  this  same  case  of  Simon  v.  Motivos. 
1  Com.  D.  ^  15«  Thus  "buying  and  selling  at  auction,  is  not  within  the 

230v  statute  of  frauds — semble.     But  certainly  the  auctioneer's  set- 

ting down  in  writing,  the  price,  the  buyer's  name,  &c.  is  suf- 
ficient ;"  and  cites  as  an  atitbority,  this  case  of  Simon  v.  Moti-' 
vos  ;  (as  to  an  executory  contract,)  the  court  said,  "  the  case 
of  Simon  v.  Motivos  was  decided  on  the  ground,  that  the 
auctioneer  was  the  agent  as  well  for  the  deft,  as  for  the  ph., 
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and  therefiore  th^  contract  was  sufficiently  reduced  to  writing.''    Ch.  11. 
It  is  clear  the  courts  and  also  individual  judges  and  authors,    Art.  8. 
strongly  incline  to  hold  a  sale  at  aucticm  not  within  the  statute.  V^^v^^ 
But  dben  it  is  to  be  noticed  that  all  the  cases  cited  refer  to  Si-  2  h.  Bl.  6)7, 
Bion  «.  Motives,  as  the  only  authority,  and  the  buyer's  attend-  '"5^^J??^ 
ing  to  the  weighing  the  goods  the  next  day,  was  a  circum-  4  w^eatoo 
stance  peculiar  to  that  case,  and  may  have  had  much  weight  86,9a— 
b  the  decbion  of  it ;  and  the  case  m  1  Bos,  b  Pul.  306,  is  a  \^\^l^' 
late  and  direct  case,  by  the  whole  court,  that  a  sale  atauc-  sal^  of  land 
tion  of  lands  is  within  the  statute.    On  the  whole  we  must  *^"^^ 
wait  for  some  fiirther  decisions  on  this  subject,  as  it  is  clear  I^^^Mveral 
the  law  is  not  yet  well  settled  upon  it.    The  pit.  cannot  recov-  cms.— Wat- 
er m  England  on  a  contract  made  in  Jamaica,  void  there  for  ^^^  ^^ 
want  of  a  stamp.  7  D.  &  E. 

?i  16.  The  agreement  must  be  actually  signed,  but  the  man-  241,  Aive«  ». 
ner  of  signing  is  not  so  material ;   therefore  where  a  mother,  p^fJIJ|"coo. 
who  agreed  to  give  her  daughter  a  portion  on  her  marriage,  272/284.— 
did  not  execute  the  articles,  nor  was  she  a  party  to  them,  but  Jj^'lJ^ilf?^ 
only  set  her  name  to  them  as  a  witnesss ;  it  was  adjudged  that  |^.  iU%\ty,  io 
this  was  a  sufficient  memorandum  in  writing  to  bind  her  ;  the  Chancery, 
writing  had  been  read  over  in  her  hearing ;  this  was  a  material  3  j^^^' ^f 
circumstance,  as  it  proves  she   knew  the    contents  of  the  309.-^  Dall. 
writing.     1  P.  W.  770 ;    6  Br.  P.  646  ;   2  Br.  C.  C.  669  j  IM. 
1  Bin.  217;  New.  on  Con.  171,  174. 

Abt.  7.  The  mode  of  pladng  the  iignaiure.     ^  1.  The  sig-  |g  ves.  jan. 
natore  must  be  so  placed  on  the  writing  as  to  give  authenticity  175.— i  P. 
to  the  whole  instrument ;  and  where  the  name  was  so  inserted  ^-  ^^f 
as  to  have  that  effect,  it  did  not  much  signify  in  what  part  of  Moore.-^See 
the  instrument  it  was  to  be  found  f   it  must  be  so  placed  as  to  l^oflft  786.— 
shew  that  the  party  signing  sanctions  the  whole  instrument.  ^^'^^^^' 
16  East  103 ;  manner  of  signing,  see  Egerton  v.  Matthews; 
also  Champion  v.  Plummer,  1  New.  R.  262 ;   2  Bos.  b  P. 
238. 

Art.  8.  Hoip  a  letter  wUl,  in  equity^  amount  to  an  agree' 
ment,  and  hind  the  person  signing  tt.     ^1.  If  another  person,  Bird  v.      ^ 
by  acting  upon  it,  shews  his  acceptance  of  the  propositions  Blome.— 
contained  in  it ;   as  where  the  father  wrote  a  letter  assenting  cha?  147 
to  his  daughter's  marriage  with  J.  S.,  and  mentioned  her  por-  Moore  v.  ' 
tion  in  marriage,  and  J.  S.  married  her.     It  was  held  the  fa-  Hart— Pow. 
Iher  was  bound.    And  New.  on  Con.  166.  ^^"*  ^^ 

§  2.  The  same  principle  in  regard  to  a  letter,  applies  also  as  2  Bos.  &  P. 
to  land,  and  other  clauses  in  the  statute.    But  if  the  above  let-  f^jT^  ^_ 
ter  had  not  been  shewn  to  J.  S.,  the  case  had  been  different,  sTaun.  173. 
Aough  he  had  married  the  daughter,  for  he  could  not  have  ac — stni.  426. 
eepted  of  an  agreement  of  which  he  had  no  knowledge.   And  ^JJSTseMoSi 
itie  letter  must  oontam  the  precise  terms  of  die  contract  at  v.  Meaie.— 

2  £q.  Ca. 
Abr.  16/-2 CaiD.  Er.  67.— New.  oo  Con.  167  to  170. 
TOL.  I.  32 
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Ch.  11.  large,  and  roust  contain  the  certain  date  of  a  contract ;  for  if 
Art.  9.  uncertain  in  material  parts,  a  door  is  open  to  fraud  and  perjury, 
^^^v^^  the  real  evil  the  act  was  made  to  guard  against,  and  there  may 
New.  on  be  as  much  room  for  perjury,  in  proving  a  vague  contract  that 
i?\ijc?*rk  ^^^^»  ^^  *"  settmg  up  one  that  never  existed.  A  contract's 
Wright,^  ^'  merely  being  in  writing  is  no  security  against  fraud  and  per- 
1  Au.  12,  jury,  if  there  be  no  certainty  in  it ;  but  £e  letter  may  refer  to 
c5?*iM.— *  *  P^P®^  °^'  signed.  3  Bro.  C.  C.  161,  and  318  and  149  ; 
'l  Eq.  c«.       New.  167,  168,  169 ;  4  Mun.  77. 

Abr.  20.—  Art.    9.    Parol  agreements  as  to  lands  8ic.,  in  equity. 

333  ^'^  &  ^  !•  These  are  executed  in  equity  in  several  cases.  On  these 
Bep.inChan.  principles  the  intent  of  the  act  is  to  prevent  fraud  and  perju- 
i^w^v **  ^*®^ '  ^^^  whenever  the  facts  are  to  be  ascertained  by  confes- 
472.— Bunb.  sion,  possession,  &c.,  as  that  such  agreements  may  be  carried 
65, 04.—  into  effect,  without  danger  of  frauds  and  perjuries,  a  court  of 
^FKem^asi  ®9"'^y  ^^^  execute  and  complete  them.  It  is  not  the  intent 
—7  Ves.  of  the  statute  '*  to  vacate  bargains  fairly  and  honestly  made  ;'* 
^^f^^Tij  l^^oce  equity  will  enforce  them. 

— Free.  Ch.  ^  ^'  When  the  pit.  in  chancery  states  the  substance  of  his 
874,  Sy-  case  in  equity,  in  his  bill  there,  and  the  material  parts  of  the 
T^'wA^Sos  ^ff^^^^^^i  8°^  ^^^  ^®^^-  '"  l"s  answer  admits  the  facts  stated 
Vaughanv.  *  in  the  bill,  this  takes  the  case  out  of  the  mischief  pointed  out 
Morgan.—  in  the  act ;  tor  when  the  agreement  is  confessed  in  writing  by 
'SS'^'  ^e  ^^^  d^ft*9  there  "  can  be  no  danger  of  perjury  from  a  contra- 
part  per/orm-  riety  of  evidence,"  and  the  rule  is  the  same  in  courts  of  law 
*"<^®  ™"*t  *^  as  in  courts  of  equity.  All  the  evils  the  legislature  meant 
tiai  part ;  '  to  prevent  by  passing  the  act,  are  thus  avoided,  and  it  does  not 
256  statate  prescribe  any  particular  time  when  the  contract  or  agreement, 
Nelv^on"  ^^^^  ^^  P"^ '"  writing,  but  the  agent's  drawing  the  writing  is 
Con.  172,       not  equal  to  his  principal's  signing. 

173, 176.—  ^  3,  When  the  parol  agreement  has  been  partly  executed, 
Con!^.—  ^^^  ^^^  party  has  incurred  expense  in  improvements,  if  the 
Free.  Chan,  terms  of  agreement  ^*  can  be  made  out  satisfactorily  to  the 
?*^T^^'*  court,  the  agreement,  though  resting  on  parol  evidence,  will 
Ambl.  686.—  be  decreed,"  though  a  variety  of  evidence  be  adduced  in  the 
3  Ves.  jun.  cause.  As  if  the  lessee  by  parol  lease  of  land  for  many  ye^rs, 
S?.— New"  ^^^  begun  to  build,  his  agreement  shall  be  completed,  for  the 
on  Con.  179,  lease  is  part  executed  on  his  part,  and  the  lessor  shall  not 
180, 181.—  avail  himself  of  his  own  fraud,  and  get  the  lessee's  improve- 
ments from  him.  Sugden's  Vendors  &c.  85,  but  to  make  one 
guilty  of  fraud  he  must  have  notice. 
Pow.  on  ^  4.  When  possession  is  given,  in  pursuance  of  the  agree* 

Con.  300,  ment,  this  is  so  far  a  performance  as  takes  it  out  of  the  statute, 
363  Batcher  though  the  buyer  has  not  laid  out  monies  on  the  premises.  As 
V.  Stapeley.—  where  A  seised  of  lands,  agreed  with  B  to  sell  them  to  him,  and 
co^'aoo  ^  ^^^^  ^^^  ^^  drawn  up  of  the  agreement,  but  not  signed  by 
301.— 2  Com.  D.  337, 338 ;  also  2  Vem.  466.^rrec.  Ch.  619. 
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either  ptrty,  and  soon  after  the  agreement  B  put  his  cattle  in,  Cm.  11. 
and  made  encroachments  on  A's  other  lands.  A  then  sold  the  Art.  9. 
premises  to  D,  but  the  agreement  with  B  was  decreed,  for 
when  possession  was  delivered  according  to  the  agreement,  the 
bargain  was  executed.  And  in  this  case  it  was  dso  held,  that 
taking  possession  under  the  agreement,  was  notice  to  subse- 
quent purchasers,  and  no  action  can  be  supported  against  B 
for  the  profits  of  the  lands.  But  the  act  done  in  part  perform- 
ance must  be  such  as  would  not  |iave  been  done,  unless  on  ac- 
count of  the  agreement,  otherwise  it  is  not  evidence  of  it.  2 
Vem.  466,  Pyke  t?.  Williams;  2  Stra.  783;  Bunb.  94;  9 
Mod.  37;  18  Ves.  jun.  328;  2  Ball  &  Beatty  343,  Givens 
V.  Calder ;  2  Desaus.  Ch.  R.  171 ;  1  do.  360 ;  2  Day's  R. 
226,  Toote  v.  Midleott ;  1  Ball  &  Beatty  393 ;  2  Dow  669 ; 
6  Bin.  199. 

^  6.  When  earnest  is  paid,  an  action  at  law  may  be  sup- 
ported for  damages  for  non-performance,  though  there  be  no 
remedy  in  equity,  as  by  the  pajrment  of  earnest  the  agreement 
is  partly  executed,  the  property  is  changed,  and  a  right  to  it 
is  vested  in  ibe  purchaser.  1  Bac.  Abr.  74,  Sansum  v.  But- 
ler. 

§  6.  Generally  in  confirmation  of  the  principles  thus  briefly 
stated  in  thi^  article,  as  to  those  part  performances  of  parol 
agreements  which  do,  or  do  not  take  them  out  of  the  statute 
of  Frauds,  29  Ch.  II.  re-enacted  in  many  of  our  States  with 
some  variations,  it  may  suffice  at  present  to  refer  to  some  other 
late  chancery  reports,  especially  those  of  Wheaton,  Johnson, 
and  Munford  ;  some  late  cases  in  Massachusetts,  Pennsylva- 
nia, and  South  Carolina,  and  a  few  very  late  English  cases, 
nK»tly  abridged  in  several  parts  of  this  work. 

^  7.  As  to  part  performance  of  such  agreements  by  ^laytn^ 
a  part  of  the  consideration  money ^  it  may  be  observed,  that  on 
a  careful  view  of  the  authorities,  it  is  clear  that  paying  a  smaU 
part  does  not  take  the  case  out  of  the  statute  of  frauds ;  and 
that  if  a  connderabh  part  of  it  be  paid,  there  is  no  settled  rule 
yet  adopted,  but  all  depends  on  circumstances.  Generally  on 
pa)ring  a  small  or  considerable  part  of  the  consideration  money, 
the  result  is,  a  remedy,  an  action  at  law  for  money  had  and 
received,  or  for  money  paid,  to  recover  back  the  part  paid,  or 
by  a  suit  in  chancery  to  the  same  purpose  ;  the  one  or  the 
other  according  to  circumstances ;  and  whether  an  action  at 
law,  or  a  suit  in  chancery  is  to  be  resorted  to,  is  often  a  question 
of  tome  difficulty.  Often  equity  vrill  decree  monies  to  be 
repaid,  when  an  action  at  law  is  not  maintainable,  for  want  of 
legal  evidence,  or  some  other  cause,  and  often  when  an  action 
can  be  supported,  equity  will  not  mterpose,  and  in  our  system 
usually  caniiot,  if  the  right  of  action  be  clear.   As  to  the  action 
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Ch.  11.   see  Ch.  33,  a.  4,  s.  20.— Chancery  Cases,  Ch.  22^,  a.  6,  ^ 

Ah.  9-     26,  fee.— 2  Eq.  Ca.  Abr.  46,  PL  12. 

V^Fy^^  It  follows,  whether  a  party  goes  at  law  or  an  chancery,  tt  is 
often  material  he  have  a  general  knowledge  of  the  principles 
of  proceeding  in  both.  Hence,  in  bringbg  the  action  of  lu- 
sumpsit  for  money  had  and  received,  monies  paid  or  lent,  some 
general  attention  must  be  paid  to  chancery  cases.  As  to  cases 
of  part  performance  of  parol  agreements,  see  Syler's  lessee  v. 
Eckhart,  1  Bin.  378. — Smith  v.  Patton's  lessee,  1  Serg.  & 
Rawle  80. — ^Billington's  lessee  v.  Welsh,  1  Bin.  125. — ^Trame 
V.  Dawson,  14  Ves.  jr.  386.— [Tothil  85,  135,  206,  before 
the  statute.]  As  to  paying  a  smaU  or  cansideraile  part  of  the 
purchase  money,  a  matter  so  uncertain,  see  Butcher  v.  Butcher, 
9  Ves.  jr.  282.— Thompson  v.  Tod,  1  Peters'  R.  388.^BeU 
V.  Andrews,  4  Dallas  152. — Clinan  v.  Cooke,  1  Scho.  bLef. 
22  and  123.  On  the  whole  it  appears,  though  not  clearly,  that 
merely  paying  purchase  money  does  not  take  the  case  out  of 
the  statute. 

^  8.  A  fact  misstated  by  mistake  in  a  unriting^  how  corrected. 
May  be  by  parol  testimony,  as  Ch.  193,  a.  2,  s.  22,  be.  So  by 
verdict  on  an  issue  out  of  chancery,  as  where  the  parties 
agreed  to  tiffo  months'  notice,  by  Utistake  written  six  months  ; 
on  a  bill  filed,  a  jury's  verdict  was  taken,  which  found  the 
agreement  was  iu}o  months,  and  decree  accordingly.  Dr. 
OUifie  V.  the  Soutli  Sea  Company,  5  Ves.  jr.  601,  cites  2  Ves. 
377,  and  refers  to  Pimber  v.  Makers,  1  Bro.  C.  C.  52.  See 
the  word  mistakes  in  the  index,  also  surprise.  Cases  in  which 
mistakes  in  the  written  agreements  have  been  corrected,  or  not, 
by  extrinsic  evidence,  3  Hen.  ii  Mun.  399  to  435,  Tabb  U  aL 
t;.  Archer  b  al.  A.  D.  1809,  wherein  are  cited  roost  of  the  Eng* 
lish  cases  on  the  point,  but  no  American  cases,  except  a  few 
in  Virginia.  Harwood  r.  Wallis,  2  Ves.  198. — Coldcot  t^. 
Hide,  1  Ch.  Ca.  15.  In  Hesse  v.  Stevenson,  3  Bos.  b  P. 
365,  578— Young  v.  Young,  1  Dick.  295,  303,  304.— Ro- 
gers  V.  Earle,  1  Dick.  294.— Rob  v  Butterweck,  2  Price 
190  5  m  these  and  many  other  cases  the  principle  has  been 
recognised,  that  ptarol  evidence  may  be  admitted  to  correct 
mistakes  in  written  instruments ;  but  usually  with  much  cau- 
tion. 

^  9.  If  these  be  made  contrary  to  the  intention  of  the  par- 
ties merely  to  avoid  a  forfeiture,  diey  may  be  corrected  l^ 
parol  evidence.  Harvey  v.  Harvey,  2  Ch.  Ca..  190.— Strat- 
ford V.  Powell,  1  Ball  b  BeaUy  1. 

^  10.  Bat  if  the  parties  omit  any  provision  in  a  written 
instrument  as  bekig  illegal,  and  trust  the  honour  ^eaeh  other, 
they  must  abide  by  it. '  1  Bro.  C.  C.  ^2. 
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Art.  10.  How  far  parol  agreemmU  can  effect  wriUen  ones.    Ch.  11. 
^  1.  lDappl}ring  the  law, parol  agreements  are  not  sototally  void.    Art.  10. 
as  not  to  be  let  in,  both  by  courts  of  law  and  courts  of  equity y    ^\^^J 
to  coDtrouI  written  ones  on  the  same  subject ;  they  are  let  in  Pow.odCoil 
as  circumstantial  evidence  to  controul  the  latter,  to  prevent  ^»  ^-ii^' 
the  fraud  taking  place,  which  might  arise  from  insisting  on  ^^naon^l 
■something  in  that  vfritten  one,  which  deprived  the  party  of  the  Clowes^ 
right  and  advantage  of  detecting  the  fraud,  as  a  subsequent  Jig^^^^, 
parol  agreement  on  the  same  subject  between  the  same  parties,  u  fief.  36, 
varying  or  discharging  their  former  tm^/en  one.    The  reason  V?—??* 
seems  to  be,  the  statute  was  not  so  much  made  to  prevent  the  noro'in de^ 
transfer  of  rights  and  interests  in  lands  or  real  estates,  by  uil,  Chapten 
parol  agreements ;  but  mainly  to  prevent  theyratictt  and  per-  ^^^ 
juries  that  might  follow  ;  and  therefore,  like  the  acts  of  Umi-  jr.  6i6.^ 
tations,  grounded  mamly  on  principles  of  policy  and  convene  i  Phil.  Evid. 
ienecy  as  seeing  the  mischief,  not  in  the  parol  transfer  itself,  as  fl^ew^on^ 
a  thing  among  Aonef^  men ;  but  in  tbeyraifiltt/eii^  andyo&e  use,  Con.204,2ii^ 
bad  men  might  make  of  such  parol  contracts.  Clinan  v.  Cook.  ^^^^  ^^' 
So  parol  agreements  are  admitted  to  rebut  an  equity ;  as  ^walker.  ^ 
where  a  pit.  in  his  bill  demands  a  specific  performance  of  a 
written  agreement,  the  deft,  is  allowed  to  prove  by  parol,  that 
agreement  is  discharged,  or  bnot  the  true  one.  Sugden's  Yen. 
Ill,  112. 

^  2.  This  statute  of  March  10,  1784,  respects  lands  only,  2  Aik.  98. 
and  not  goods.  The  main  occasion  is,  questions  as  to  lands 
may  arise  at  very  distant  periods  of  time ;  not  so  as  to  goods, 
for  several  reasons.  The  statute  makes  these  interests  in  lands, 
created  by  parol,  only  estates  at  wiU ;  and  forbids  th«r 
transfer  by  parol  contracts )  and  makes  these  void,  and  says 
no  action  shall  be  mamiained  on  them.  As  they  cannot  be  the 
ground  of  a  suit  they  cannot  be  used,  unless  as  having  an  equit- 
able effect  in  doing  justice.  On  a  bill  in  equity  to  enforce  the 
execution  of  a  written  agreement,  it  does  not  appear  to  be 
ccmtrary  to  the  statute,  to  use  a  parol  agreement  clearly  prove- 
able  between  the  same  parties,  and  on  the  same  subject, 
operating  to  controul  the  written  one,  whenever  it  may  tend  to 
do  injustice.  And  so  in  an  actbn  on  such  written  agreement 
for  damages,  the  quantum  of  which  mqst  ever  be  a  matter  of 
equity  and  conseienu,  it  does  not  appear  to  be  against  the 
statute,  to  let  in  such  parol  agreement  in  Jiadng  this  quantum. 
The  statute  says  it  shall  not  be  the  ground  on  which  to  maintain 
an  action  ;  bat  it  would  be  a  rigid  and  hard  construction  of 
the  act,  to  say  this  parol  agreement  should  not  be  used  as 
tiretMNitenlial  evidence  in  a  case,  whea  clearly  tending  to 
justice  and  equity.  How  far  parol  evidence  can  control  writ* 
ten,  on  the  eomsnon  law  prin^/lU,  m  another  matter ;  the  set- 
tled principle  seems  to  be,  that  pmrcl  shall  not  eontradidj  bat 
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may  explain  wntien  evideii.ce  at  common  law.    But  wbeo  a 
statute  denies  to  parol  evidence  its  common  law  capacity  to  be 
the  ground  work  of  an  aciiony  it  does  not  follow  that  it  is  not 
to  be  used  as  circumstantial  evidence  in  a  suit  on  tmritten  evi- 
dence in  the  same  case,  when  justice  and  equity  may  require 
it.     Evidence  inadequate   in  itself  to  support  an  action,  is 
often  admissible  in  equitably  fixing  the  quantum  of  damages^ 
or  in  measuring  justice  between  parties  in  equity. 
Halfpeony  v.      ^  3.  The  principle  seems  to  be,  that  equity  will  not  suffer 
avwn  878    *  P*rty  to  plead  the  statute  of  frauds,  to  cover  his  own  frauds. 
cited  Pow. '  As  where  a  marriage  treated  of  between  the  pit.  and  deft's. 
OD  Con.  298.  daughter,  a  written  agreement  was  made  and  signed  by  the 
pU.^  and  delivered  to  the  deft,  to  be  signed  by  him  ;  this  be 
refused  to  do,  being  dissatisfied  with  some  parts  of  it,  not  very 
material.     He,  however,  permitted  the  pit.  to  court  and  marry 
his  daughter,  and  made  no  objection  till  asked  to  pay  the  por- 
S'Vern.  322,   tion.  Under  these  circumstances  the  master  of  the  rolb  decreed 
F^^'^?"**''  a  specific  performance,  considering  the   deft's.   conduct  as 
cited  New.  on  y^t'A^'^  i^  fraud.    On  the  same  principle  was  founded  the 
Con.  166, 179  decision  of  Wankford  v.  Fotherlv^  2  Freeman  801.     There- 
^  Younfi  foj^  to  prevent  such  frauds,  jiarof  evidence  is  let  in.     Held,  if 
Preston.         A  agree  under  seal  to  do  certain  work  for  B,  and  does  part, 
and  B  prevents  his  finishing  it,  yet  A  must  sue  on  the  writing. 
8  Co.  25  to         Art.  11.  Agreements  waived.   On  a  special  verdict  in  tres- 
^MJuHerr.   p^ss,  it  was  held  :  1,  that  if  land  be  given  to  baron  and  feme 
in  fee,  or  in  tail,  and  he  dies,  she  cannot  divest  herself  of  the 
freehold  by  any  verbal  waiver  or  disagreement  tn  paisj  and 
before  entry  by  her.     So  if  before  entry  she  says,  by  words 
in  paiSf  she  agrees  to  an  estate,  yet  she  may  waive  thb  in 
court ;  for  a  verbal  agreement  has  no  effect  in  law  in  such  a 
case  ;  otherwise,  if  she  enter  and  take  the  profits. 

Second,  if  a  man  take  a  distress  for  one  thing,  he  may  in 
court  avow  for  another. 

Third,  an  estate  is  made  to  husband  and  wife  in  tail,  he 
dies ;  dower  by  word  is  assigned  to  her,  which  she  accepts, 
but  adjudged,  diat  this  her  refusal  of  the  estate  of  inheritance^ 
and  accepting  dower  t fi  pais,  should  not  divest  the  freehold  out 
of  her. 

Fourth,  a  joint  tenancy  is  made  to  four  men,  and  delivery 
to  three  in  the  name  of  all,  and  aftor  seisin  was  given,  the 
fourth  came  and  saw  the  deed,  and  said  he  disagreed ;  yet  it 
was  held,  that  this  disagreement  in  pais  by  word  did  not 
divest  the  freehdd  out  of  him. 

Fifth,  if  one  enters,  and  disclaims^'afterwards  a  part,  he  re- 
mains  tit  toto,  till  disagreement  in  a  court  of  record. 

Sixth,  lands  are  given  in  tail  to  baron  and  fmey  he  aliens 
them  to  the  use  of  Urn  and  his  heirs,  and  devises  them  to  bis 
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Trife  for  Ufe,  and  dies ;  she  enters  and  claims  by  words  the    Ch.  11. 
estBtefar  Ufe,    This  is  a  good  disagreement  to  the  estate  of'  Art.  13. 
inkerUance ;  and  a  good  agreement  to  the  estate  for  life ;  for  ^^^y^^ 
the  act  and  words  work  together,  the  same  as  to  a  use  or  bond  ;  6  Johns.  R. 
the  act  that  explains  the  intent  and  operates,  is  done  in  pos-  J^>  ^^> 
session.    A  sells  lumber  to  B  to  the  amount  of  $400 ;  B  *^«'»«'*^^«'>- 
agrees  to  endorse  this  sum  on  his  bond  against  A,  and  does 
not ;  A  may  recover  for  the  lumber. 

Art.  12.  Agreements  partly  petformed.  A  agreed  in  a  Mim.  R. 
writing  to  erect  and  finish  a  bam  for  B  by  Aug,  1,  1803,  at  J^Ji^'^eW 
which  time  he  was  to  receive  $400  .of  B  in  full  compensation ; 
afterwards  A  left  the  work  unfinished  against  the  wishes  of  B, 
'*  who  was  obliged  to  get  other  workmen  at  his  own  expense, 
and  with  considerable  trouble  to  complete  the  same."  These 
and  other  damages  to  pay  &c.  exceeded  the  balance  of  the 
$400  unpaid  to  A,  but  the  money  actually  paid  him  was  not 
in  proportion  to  the  work  he  had  done.  The  court  decided, 
that  A  had  no  acdon  against  B ;  by  the  contract  A  was  not 
entitled  to  receive  any  thing  from  B  until  the  contract  was  ex- 
ecuted on  A's  part,  *'  and  his  failure  did  not  arise  from  inevit- 
able accidents,  but  from  his  ovm  neglect ;  for  he  voluntarily 
left  the  work  unfinished.''  Tender  of  a  conveyance  is  no  per- 
formance of  an  agreement,  there  must  be  something  in  actual 
execution  of  the  contract.  As  where  A  by  letter  offered 
$10,000,  B  answered  he  would  not  take  less  than  $11,000, 
A  answered,  I  will  give  $11,000.  Held,  this  was  not  an 
agreement  executed  in  writing.    LofiH  786,  Popham  v.  Eyre. 

Art.  13.  Promises  not  within  the  act  as  to  lands.  If  a  debt  New.  on 
originate  in  the  sale  of  land  by  the  plt^  to  the  deft.,  his  special  J??-  ^®^"" 
promise  or  assumpsit  to  pay  this  debt  is  good,  and  not  within  406,  Diiiing. 
the  statute  of  frauds,  and  may  be  proved  by  parol  evidence,  ham  v.  Ran* 
The  consideration  of  the  special  promise  was  the  pit's,  taking  °^''' 
a  third  person's  note  in  part  payment  of  the  pre-existing  debt, 
and  discounting  $31  out  of  h,  for  it  is  immaterial  what  was  the 
origin  of  the  debt  due  to  the  ph.,  if  it  was  a  just  debt,^*  whether 
it  accrued  from  the  pit's,  having  theretofore  sold  land  to  the 
deft,  or  from  any  other  lawful  consideration."     If  it  accrued 
from  the  pit's,  selling  land,  he  did  not  demand  land. 

^  2.  The  pits,  gave  a  release  to  Gemon  of  his  warranty  of  4  Mass.  R. 
lands,  for  which  the  deft,  received  money.    His  implied  pro-  ^'^'"*  ^^ 
mise  to  pay  it  to  them,  is  not  a  contract  concerning  lands,  i  phiilTyidr 
within  the  statute  of  frauds.    2.  The  rule,  that  one  is  estopped  486.--3  De- 
to  aver  ftgainst  his  own  deed,  does  not  apply  to  a  deed  ob-"  JJJJI'  ^*  ^ 
tained  by  fraud. 

^  3.  If  one  overreach  another  by  false  allegations,  or  fi^u-  NotwiUi^ 
dnlent  concealments,  the  law  will  compel  him  to  pay  over  the  «tanding  the 

r  r  J  statute  of 

frauds,  in  an  action  for  a  tort,  k  parol  agreement  for  the -sale  of  lands;  being  part  of  the^e^ 
geito,  may  be  given  in  evidence.-^  Day's  Ca.  631,  Bnlkley  v,  Storer. 
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Ch«  11*    mooies  obtained  bj  such  means  to  the  par^,  to  whom  m 
An.  13.    equity  and  good  conscience  it  belongs.  The  pits*  recovered  of 
Vxv^^  Ijionipson  the  difference  between  the  sum  he  recetred  of 
Gernon  for  their  release  of  his  warranty  to  him,  and  the  som 
first  paid  to  them  for  it  by  the  deft.     '*  A  deed  obtained  by 
fraud  is  to  be  considered  as  a  void  contract,  as  to  the  frau- 
dulent party.'' 
6  Blass.  R.  ^  4.  A  toade  a  deed  to  B  by  C's  appointment,  and  this  was 

133,  Sber-   •  delivered  by  A  to  B,  on  B's  verbal  promise  to  C,  that  if  he  in 
U*™  s^"*"    *  reasonable  time  paid  B  a  certain  sum,  B  would  convey  to  C 
Foot  o.  Col-   a  certain  house  be.  and  give  him  three  notes  for  a  certain, 
viD  k.  ai.—     sum  ;  and  if  in  a  reasonable  dme  C  elected  not  to  pay  the 
2i6^Sce^     monies,  then  B  would  not  record  the  deed,  but  deliver  it  to 
Ch.  114,  a.     C.     C  elected  not  to  pay  the  money;  yet  B  refused  to  d&r 
17, 8. 9,  as  to  liver  the  deed  lo  him,  but  recorded  it.     In  an  action  of  as* 
^21^/^        sumptit  by  C  against  B  on  this  promise,  the  court  held,  that 
it  was  within  the  statute  of  frauds,  as  concerning  the  side  of 
landsj  and  not  to  be  proved  by  parol  evidence.     A's  deed  to 
B  was  of  land  in  Cambridge.     In  this  case  B's  promise  to  C 
was  directly  concerning  a  conveyance  of  an  interest  in  lands. 
The  house  &c.  was  in  Boston. 
•Maw. R  ^  6.  In  this  case  the  pit.  agreed  to  let  a  turnpike  corpora- 

V.  Bass?^  ^^   ^^^°  ^^^^  ^^  1^°^  ^^^  ^®  turnpike,  not  in  writing;  the  deft,  in 
behalf  of  the  corporation  promised  in  writing  to  pay  him  $100 
an  acre  ;  the  court  held,  that  the  deft,  is  bound,  and  this  means 
a  perpetual  easement. 
5  Mass  R.  ^^^^  action  relating  to  the  case  of  stating  the  considera^ 

358,  Hunt,  tion  in  a  writing  to  pay  the  debt  of  another  ought  to  be  ex* 
adm.  V.  Ad-    amined. 

sSf  Allen  «.  '^  ^*  ^^*®  ^^^  contract  was  thus :  "  Lee^  July  23, 1804.  For 
KUteridge,  value  received  I  promise  to  pay  Isaac  Bennett  $1500  on  the 
4  Wh^'  i  ^*  ^*^  ^^^  of  Dec.  next^  with  interest ;  pay  to  he  made  at  Coch" 
a  86^93!-    sackie. 

See  2  Johns.       $1500  Witness  my  hand^  Joseph  Chaplin. 

cii^32  T^  /  acknowledge  mysdf  holden  as  surety  for  the  payment  of 
8. 83.  '^      '    the  demand  of  the  dove  note. 

Witness  my  hand,  Barnabas  Adams. 
Judgment  for  the  ph.,  administrator  of  Bennet  against  the 
surety,  on  the  ground  it  was  ^'  a  joint  and  several  pro- 
mise." On  the  deft's.  part  it  was  objected,  that  this  was  *^  a 
collateral  undertaking  to  pay  the  debt  of  another,''  and  "  was 
within  the  statute  of  frauds,  in  the  construction  of  which  it  had 
been  held,  that  the  consideration  of  the  promise,  as  well  as  the 
SeeCh.9,a.  prombe  itself,  should  be  in  writing.  This  objectbn  was 
.  grounded  on  Wain  v.  Wadtersj  5  East  10,  20^ 

But  the  court  held,  this  was  not  a  promise  by  Adams  to 
pay  the  debt  ofanothfr^  but  an  onjgtiial  promisCi  joint  and 
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b^veral,  in  which  Adams  was  named  surety  (or  his  benefit^    Ch«  11. 
bod  that  both  promises  appeared  to  the  court  to  be  of  the  same    Art.  13. 
dtite.    The  Chief  Justice,  Parsons,  in  giving  the  opinion  of  >^rv*vJ 
the  court  said,  the  decision   in    Wain  v.    narlters^  rested  a  Johns.  R. 
••  upon  the  leigal  import  of  the  word  agreement^  as  including  210,  Sean  t, 
not  only  the  promise,  but  also  the  consideration  for  which  it  is  ^.^  n"^* 
Inade.'*  ^^  And  lia^eement  as  used  in  the  statute  is  to  be  taken,  Stadt  v.  Lill, 
not  in  a  popular,  but  in  a  strictly  legal  sense,  it  may  be  un-  S^? ®"  ^' 
reasonable  to  question  the  decision."     "  On  looking  further 
We  find  the  case  of  Egerton  v.  Mathews^  6  East  307,  where  it 
Was  determined  on  the  seventeenth  section  of  the  said  act,  (sim- 
ihr  to  the  secohd  section  of  our  statute)  that  a  memorandum 
6f  a  bargain  for  the  sale  of  goods,  signed  by  the  party  to  be 
charged,  would  take  the  contract  out  of  the  statute,  although 
the  con^deration  of  the  bargain  was  not  expressed  in  the 
memorandum."    "  The  two  decisions  arc  not  easily  recon- 
ciled."  And  the  court  on  the  whole  doubted  as  to  the  case, 
Wain  V.  Warliersy  and  thought  the  word  agreement^  in  its 
popular  sense,  means  only  the  promise  of  the  party  charged, 
"  and  as  not  necessarily  including  the  consideration  for  it." 
See  13  Mass.  R.  87,  Penniman  1;.  Hartshorn. 

$  6.  As  it  appears  in  this  case  that  Adams'  promise  was 
in  writings  nor  does  it  appear,  but  by  implitatioki,  that  he 
did  not  receive  a  part  of  the  consideration ;  the  most  material 
question  did  not  arise  in  regard  to  promises  required  to  be  in 
tariting  t  had  Chaplin  borrowed  $1500  of  Bennet,  and  pro- 
mised, by  paroly  to  repay  it ;  and  had  Adams,  by  parol  only^ 
tmd  not  %n  vftitingj  at  the  same  time,  as  surety,  acknowledged 
he  was  held  to  pay  this  debt,  the  important  question  Would 
have  arisen,  if  he  were  bound  to  pay  it.  Certamly  not,  if  his 
promise  had  been  made  after  Chaplin  had  created  the  debt 
and  become  debtor,  for  then  it  had  become  his  existing 
debt,  and  Adams^  promise  would  have  been  to  pay  the  exbt'* 
ing  debt  of  another^  and  must  have  been  in  writing. 

^,7*  Case  on  a  guarantee  of  deft,  for  not  pa}ring  for  goods  9Eait.d48. 
delivered  to  one  Nichol.  It  was  "  I  guarantee  the  payment  3^i  Stadt ». 
of  any  goods  which  J.  Stadt  delivers  to  J.  Nichol,"  signed 
by  the  cfeft.  Held,  valid  within  the  4th  section  of  thf  statute 
of  frauds,  as  containing  a  sufficient  description  of  the  consid" 
eration  of  the  promise,  naraelv,  the  delivery  of  the  goods 
when  made,  as  of  the  promise  itself^  both  which  are  included 
in  the  word  agreement^  required  by  that  section  to  be  reduced 
into  writing.  It  will  be  6bserved,  here  was  no  description  of 
the  consideration,  but  merely  saying  the  pit.  delivered  goods 
to  J.  N.  No  mention  was  made  of  any  quantity  or  description 
of  them,  btit  only  any  goods  the  pit.  should  deliver,  more  dr 
less,  of  diis  sort  or  that.   Here  then  the  consideration  was  des- 
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Ch.  12.  cribed  in  the  most  indefinite  tnanfierf  if  described  &t  all ;  and 
Art.  1.  and  this  case  was  after  that  of  Wain  v.  Warlters.  In  Clinan 
^^V^^  ^*  Cooke,  1  Schoales  and  Lefiroy  22,  it  is  said,  a  written  agree- 
ment for  a  lease  under  a  certain  rent,  ought  to  specify  the 
term  for  which  the  premises  are  to  be  demised ;  there  can  be 
no  doubt  of  this,  at  common  law  such  certainty  was  jeqipred. 
1  New.  Rep.  252,  254 ;  Champion  k  al.  i^.  Plummer.  The 
writmg  named  only  one  party,  the  seller,  and  not  the  buyer, 
and  the  court  properly  said,  ^ere  was  no  contract  ot  memo- 
randum of  one.  1  Phil.  Evid.  368;  2  Phil.  Evid.  81,  82.  It 
is  said,  it  is  not  necessary  to  state  precisely  in  the  memoran- 
dum for  paying  another's  debt,  the  exact  amount  of  it.  It  is 
enough  to  engage  to  pay  generally,  for  all  goods  furnished  in 
in  a  certain  time  &c.,  and  the  ambunt  of  them,  or  of  the  debt 
the  third  person  owes,  is  to  be  ascertained  by  evidence  at 
the  trial.  15  East.  272,  274  ;  the  result,  some  sufficient  con- 
sideration must  be  named. 


CHAPTER  XU. 


ACTION  OF  ASSUMPSIT.    APPRENTICES. 


See  JVCnon, 
Master  and 
Servaoti 
Covenaot, 
Apprentice. 
See  Cb.  102. 
1  B1.  Com. 

Coni.  D.  138. 
—10  Mod. 
144.— Doug]. 
70.— Stra. 
1267.— 
Mass.  acty 
Feb.28,1795, 
sect.  6.— 
lMass.R. 
172^ — Reeves 
D.R.341.— 
Ld.Raym. 
117.— ISalk. 
68.—     , 


6  Mod.  182, 
Queen  v. 
Baniel^lS 
Mod.  60a— 1 


Art.  1.  Between  master  and  apprentiety  OMfar  as  it  relates 
to  them. 

$  1.  The  rights  and  duties  arising  from  this  relation,  will 
be  very  briefly  considered  in, this  place,  and  treated  of  more  at 
large  utider  the  head  of  Covenant,  and  therein  apprentices  by 
indenture,  the  usual  form  of  contract  used  in  constituting  this 
relation. 

$  2.  An  apprentice  is  one  bound,  or  put  to  a  master,  usual- 
ly for  a  term  of  years,  to  serve  him  and  to  be  maintained  and 
instructed  by  him ;  and  as  the  master  must  maintain  and  in- 
struct him,  he  has  a  property  in  his  services.  The  apprentice 
is  with  his  master  on  a  personal  trusty  and  cannot  be  assigned, 
or  pass  to  executors  or  administrators ;  but  the  master  may  let 
him  to  another  man,  occasionally,  to  be  employed  in  business 
not  inconsistent  with  the  intention  of  the  apprenticeship,  and 
recover  his  wages  and  a  quantum  meruit  for  his  services, 
^d  the  master  may  aUege,  that  In  consideration,  he  permitted 
A,  being  his  apprentice,  to  labour  for  the  deft,  so  many  days, 
at  his  request,  he  promised  to  pay,  be.      . 

$  3.  An  apprentice  must  be  by  deed,  but  a  servant  may  be 
by  parol  contract.  An  apprentice  cannot  be  assigned  to  an-, 
Mass.  R.172  to  180,  Hall  v.  Gardner.— Reeves  D.  R.  341. 
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other  master  by  a  former  one,  he  having  a  mere  personal    Ch.  12. 
trust;  and  where  the  pit's,  declaration  states  the  master's  title    Art.  2. 
to  tlie  services  to  be  by  deed,  the  pit.  cannot  prove  them  by  Vi^V^/ 
parol  evidence.   ^^  This  is  the  only  contract  wnich  the  com- 
mon law  required  to  be  in  writing." 

^  4.  The  difference  taken  as  to  an  apprentice  and  servant^  6  Mod.  182. 
dmt  the  former  must  be  by  deed,  and  that  the  latter  may  be  J"^^'^^ 
by  paroly  is  said  in  Regina  v.  Daniel  to  be  founded ;   21  H.  Barnes*  Note* 
6.  c.  23.    So  that  also  an  apprentice  can  be  discharged  but  by  67. 
deedj  and  that  a  servant  may  be  by  parol.   Though  it  is  gen- 
eralty  understood  that  an  apprentice  may  be  by  parol  contract 
in  Mi^ssachusetts,  no  case  is  recollected  in  which  this  point 
has  been  decided. 

§  5.  And  m  8  Term  Reports  it  has  been  decided,  that  a  SJ'^f^' 
contract  of  apprenticeship  may  be  formed  without  using  the  babiunti'of 
term  "  apiNrentice,"  and  by  writing  signed  only.    The  word  Laindon.^ 
apprentice  is  taken  firom  the  French  word  "  apprendrcj*^  to  ^  East63ar 
learn,    ^d  parol  evidence  was  received  to  explain  this  writ- 
ten agreement,  and  some  of  the  most  material  parts  of  it,  and 
to  prove  some  material  facts  not   at    all  expressed  in  the 
writmg.   In  this  case  there  was  no  deed. 

^  6.  The  master  is  entitled  to  what  the  apprentice  earns,  ^*^  Sj^.**' 
whether  an  apprentice  legally ^  or  only  one  de  facto.  ^^'     """' 

^7.  So  if  the  apprentice  have  a  ticket  or  other  writing,  ]2  Mod. 
entitling  him  to  money  earned  by  him  during  his  apprentice-  416.— 6  Mod. 
ship,  this  ticket  or  writing  the  master  is  entided  to ;  and  if  the  shcTssa— 
apprentice  die,  and  his  executor  receive  the  money,  on  either  Co.L.  ii7~ 
^mssumpsit  lies  against  him  by  the  master  for  so  much  money  Salk.68,— 
had  and  received  to  his  use ;  per  Holt  C.  J. 

Art.  2.  Sundry  cases  and  principles  on  which  the  action 
rests. 

$  1.  December  4,  1792,  a  boy  under  age  bound  himself  6  T.  R.  662, 

an  apprentice  to  the  pit.  for  five  years,  to  learn  the  trade  of  a  ^^iJJ^* 

potter.   August,  4,  1794,  he  left  his  master ^  and  entered  into  Cro.Car.iTp, 

4he  deft's.  service,  who  refused  to  give  him  up.     The  court  M8.— ^^  t.  r. 

held,  that  if  the  contract  was  voidable^  which  they  doubted,  janTijS?*' 

'*  the  mere  act  of  quitting  his  master's  service  was  not  an 

avoidance  of  the"  contract.     Judgment  for  the  pit. ;  for  the  deft. 

harboured  his  apprentice  be.     But  Ld.  Kenyon  and  the  court 

said,  that  every  indenture  of  an  infant  is  voidable  at  his  election. 

$  2.  If  an  apprentice  or  minor  binding  himself,  can  avoid  l-"^*^,*?': 
L-  _     ^    ]/iC     ,      .  ^       •       •  *^i.         i.i»  1  •       Rcxr.Inhab- 

his  contract  at  his  election,  yet  gomg  mto  the  pubhck  service  itantsof  Hin- 

by  his  master's  approbation,  is  clearly  no  avoidance  of  them,  driaham. 
A  fortiori,  if  properly  bound  by  a  parent  &c.,  the  appren- 
tice's going  into  such  service  by  the  consent  of  die  master  and 
parent  be.  is  no  avoidance  of  die  contract. 

^  3.  In  this  case  a  child  had  been  duly  bound  ae  an  ap- 
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Ch.  12.  prentice  in  Upper  Canada  ;  the  master  reiaoved  with  the  cbit4 
Art.  2.  into  Massachusetts.  The  mother  applied  to  the  court  to  have 
K^jr^/^\J  her  delivered  to  her,  and  a  writ  of  AaiecH  corput  was  issued, 
6  Mass.  R.  and  tlie  court  refused  to  order  the  child  to  be  deUvered  to 
273,  Com-  her  mother,  she  having  married  a  second  husband,  but  allowed 
HamHton.—  '^^^  ^^  remain  with  her  master,  with  whoo^  she  wished  to  live. 
3  Burr.  1434  It  was  urged  on  the  mother's  part,  that  the  indentures  made  in 
— 2Stra.982.  Upper  Canada  were  void  here- 

$  4.  An  apprentice  may  bind  himself  not  to  $et  up  and  pur*^ 

^D  Mitchel      sue  bis  trade  in  a  particular  parish,  for  a  reasonable  considera- 

10  Mod^i^.  ^^°*   '^^^  ^^  ^^^  against  the  pubUc  interest,  as  he  may  pursue 

his  trade  in  any  other  place. 
6  East.  38,  <^  5.  An  apprentice  was  impressed  into  the  pubUc  service, 

Landsdown's  ^jj^  ^j^  willing  to  enter  into  it  j  the  court  refused  to  issue  a 
habeas  corpus  to  bring  him  up  at  the  request  of  the  master, 
and  said,  that  '^  if  the  party  himself,  being  of  competent  years 
of  discretion,  do  not  complain,  we  cannot  issue  the  writ  on  the 
prayer  of  the  master,  who  has  his  remedy  by  action  if  his  ap- 
prentice have  been  improperly  taken  from  him. 
6  East  99,  ^  6.  This  was  an  action  against  the  captain  of  a  ^ip  of 

Eadest?.  Van-  ^^r  byLthe  master  of  an  apprentice^  to  recover  wages  Cwr  the 
*^^"  '  services  of  said  apprentice,  who,  having  been  impressed,  was 

detained  on  board  the  deft's.  ship,  who  was  informed  ]yf  the 
apprentice  that  he  was  one.    This  was  deemed  sufficient  to 
induce  the  deft,  to  make  inquiries  as  to  what  the  boy  said. 
i9/^2(©f^  ^'  Judgment  for  the  ph„  the  master.  The  tort  of  enticing  may  be 

waived,  and  assumpsit  lies. 
5  T.  R.  716,  ^7.  If  an  apprentice,  of  seventeen  years  of  age  for  instance, 
jDavis'  Case,  jjj^j  himself  for  seven  years,  and  in  the  contract,  state  he  is 
fourteen  years  of  age,  he  must  be  discharged  at  the  age  of 
twenty-one  years.  The  court  held,  that  "  every  indenture  of 
an  infant  is  voidable  at  his  election,  and  in  such  cases  the 
master  must  trust  to  the  covenant  of  those  who  engage  for  the 
infant."  It  was,  however,  after  this,  as  above,  the  court  doubt- 
ed if  a  loinor  cannot  bind  himself  by  his  indentures  of  appren- 
ticeship, the  contract  being  evidently  for  his  benefit.  The 
authorities  on  the  whole  are  clear  he  cannot. 

It  has  sometimes  been  made  a  question,  if  a  father,  and  af- 
ter his  death,  the  mother,  can  bind  a  minor  child  to  a  master 
so  as  to  entitle  him  to  \%^  services,  and  if  it  leave  his  service 
to  an  action  against  the  parent,  merely  bv  parol  and  not  in 
writing.  Very  numerous  are,  and  have  been,  the  cases  in 
-which  the  contract  has  been  by  parol  only^  though  it,  is  taid 
down  in  some  books,  that  an  apprenticeship  must  be  by  deed ; 
yet  this  must  mean  only  where  certain  statutes  required  ft 
deed,  as  they  sometimes  do,  and  sometimes  deeds  by  inden^ 
ture;  fox  it  is  clear  m  the  case  of  Rex  t;.  the  Inbajl^itants  of 
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LaiiMkHi,  that  an  apprenticeship  may  be  constHiitted  by  a  tmere    Ch.  13. 
writing  and  without  deed;    and  it  is  settled  in  many  books    Art.  1. 
that  a  eervant  may  be  made,  or  bound  hj  parol.    There  is  no  v^^W> 
statute  in  this  state  that  requires  a  mere  writing  m  such  cases^ 
and  where  a  mere  writing  is  not  required  by  any  statute,  it  is 
no  more  binding  when  made,  than  a  contract  by  parol  is.     It 
seems  clearly  to  follow,  that  a  Unding  by  parol  is  valid  in  all 
cases,  in  which  statute  law  does  not  require  a  deed  or  writing. 
Hence  one  of  age  may  clearly  bind  hunself,  at  common  law, 
apprentice  or  servant  by  parol.  So  may  the  parent,  bis  or  her 
minor  child,  unless  this  binding  out  by  the  parent  be  an  under-  Borr.  Setd. 
taking  ^^for  the  default  or  mi^oinge  of  another ^^^  and  so  a  case  ^^7^!^ 
within  the  statute  of  frauds.    But  is  the  case  of  a  parent  and  1  East  96.-* 
minor  child  within  this  statute.    The  statute  speaks  of  the  case  j^!^^'^ 
in  which  A,  for  instance,  undertakes  for  ^^  the  dtht,  default^  or  the  Peac^, 
miidoinge^^  of  B.   It  goes  on  the  ground  of  a  debt,  &c.  and  B.66. 
so  supposes  the  person  undertaken  for,  capable  of  eontraeting 
a  debt.    This  b  not,  generally,  the  case  of  a  minor. 

^8.  On  the  whde,  the  best  opinion  is,  that  thb  statue  does  a  Johns.  IL 
not  extend  to  these  cases  of  parents  and  minor  children,  who  274.^ 
have  no  capacity  to  contract  or  undertake,  and  to  whom,  fiul-  f^JI^^ 
ing  to  pay  debts,  defaults,  and  misdomgs,  are  not  properly  at-  ^88— 
tnbutable ;   but  the  engagement  of  parents  in  such  cases,  are  ^^^  1M7.— 
properly  their  own  concerns. 

^  9.  The  master  cannot  send  his  apprentice  abroad,  but  Sftlk.M,«8^ 
where  such  power  b  in  the  contract,  or  m  the  nature  of  the  1  SidSM.— 
trade,  or  for  the  apprentice's  health.    If  the  master  die,  the  gg^***^  ^ 
executor  cannot  retain  him,  and  the  better  opinion  seems  to  be 
he  is  not  boynd  to  maintain  him. 
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AcnoN  OP  ASSUMPsrr.  arbitrations  and  awards. 

Abt.  1.  General  prineiplee.  ^  1.  When  parties  submit  to 
arbitration^  ibtore  is  an  implied  a$sump$it  in  each  to  abide  by 
the  award.  This  is  a  remedy  by  the  act  of  the  parties,  when- 
ever the  award  is  vohmtarily  performed ;  but  if  not  so  per- 
formed, and  the  part)  in  whose  favor  it  is  made  finds  it  neces- 
sary to  resort  to  an  action  to  enforce  his  former  right  or  the 
award,  his  action  is  generally  oisumpiit^  or  debt  on  the  award. 
This  action  of  debt  on  the  award,  will  be  considered  in  Ch. 
141  f    In  this  cbaj^r  I  sbaU  examine  the  action  of  aieumpsif 
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Ch.  13.  on 'an  award,  and  also  the  action  of  assumpsit  on  the  original 
Art.  2.  cause  of  action ;  though  an  award  has  been  made,  yet  it  will 
^^/vxj  °^t  support,  the  first  and  bar  the  last,  unless  it  be  a  good  award  : 
1  Saond.  20,  for  there  can  be  no  action  grounded  on  an  award,  unless  it  be 
•I.— 2  do.  a  good  one,  and  none  but  such  a  one  can  bar  the  former  cause 
l^^-^D.  ^^  action.  It  is  therefore  necessary  briefly  to  see  what  is  a 
&E.592.  good  award,  and  how  the  action  is  affected  by  it. 
8  Wood's  ^2.  An  award  is  as  a  judgment  according  to  reason  and" 

ftc"'  TO^^  conscience,  "  and  must  be  taken  liberally,  according  to  the  in- 
1  B^.  Abr.  tent  o(  the  arbitrators,''  and  not  surictly,  as  other  judgments 
166,  83, 129.  are,  and  the  award  can  be  explained  only  by  itself;  and  an  ar* 
27!  Hawkins  '^*^"^^''  *8  defined  to  be  "  Judex  honorarius^  non  lege  datus^ 
v.Colcloogh.  sed  ab  iis  qui  litigant  electuSy  qui  totius  rei  habit  potestaiem 
—2  Stra.  ad  arbitrandumy  nan  ut  lege,  et  strieto  jure,  sed  prout  ipse 
o^wa^.    ^9^^^  ^'^  existimet.^^  To  make  the  award  good  it  must  have 

the  properties  hereinafter  mentioned. 
8  Wood's  Art.  2.    ^1.    The  submission  mtut  be  by  parties  capa- 

Con.  8.--  11^  qJ  contracting,  for  they  are  bound  by  it ;  Aey  contract  to 
623!^yd  ^  bound ;  and  every  one  who  can  release  his  right  may  be 
on  Award8,8,  this  party  ;  for  any  one  who  can  release  his  right  may  settld  it 
dlf^Raym  ^^  arbitration.  Again  the  submission  must  be  in  form,  but  it 
103-l^ro.  niay  be  by  parol,  or  in  writing,  conditional,  or  absolute,  or 
^J!mS"  S^^^^f  ^s  to  all  matters  m  dispute,  or  particular,  as  to  some 
1  Com.  D.'~  ^°®*  ^^^  infants  may  be  arbitrators,  as  they  are  of  the  par- 
5I9.--8  D.  k  ties,  choosing,  if  they  be  capable,  and  have  discretion.  But  a 
21  H^a^  person  of  a  non-sane  memory  cannot  be  an  arbitrator,  nor  one 
_8  Co.' 81.  ^ho,  by  nature  or  accident,  has  not  discretion ;  nor  one  who 
-4  Mod.  226.  is  not  sui  juris,  as  a  slave ;  nor  difemc  covert ;  nor  one  attaint- 
--I6£ast  g  J  ^^  treason  or  felony ;  nor  can  a  man  be  an  arbitrator  in  his 
12  Johns.  R.  own  cause ;  nor  one  interested ;  he  must  know  the  law  and  be 

1  Rol.  Abr.  %^*  So  B  may  submit  for  himself  and  D,  and  B  is  bound  to 
244.  perform,  though  D  is  a  stranger.  So  a  guardian  may  bind 
^^'w^^s  ^'J'^^W*,  that  a  minor  shall  perform  the  award.  And  so  an  ad- 
Con.  4.—  ministrator,  as  such,  may  submit ;  but  if  the  arbitrator  award 
Kyd  23.—  less  than  is  due  to  the  estate,  the  administrator  must  answer  for 
^l^Leon.  ^^^  surplus  to  the  heirs  5  for  the  submission  is  his  own  act. 
63^  D.  &  But  the  practice  now  generally  is  for  executors  and  adminis- 
£.9,Pear8on  trators  to  Submit  to  arbitration,  especially  by  rule  of  court,  and 
id.ISIe.  if  they  conduct  &irly,  the  award  of  a  sum  of  money  or  other. 
691,  Bany  v.  thing,  is  SO  considered  as  in  auier  droit,  and  judgment  accord^ 
tE**^.^*    '°6'y  5  ^^^  in  such  case  the  award  is  viewed  only  as  ascertain- 

2  Mass  R.  ing  the  demand  for  or  against  the  deceased's  estate  ;  <Mily  as 
Jfi^—^M"*-  reducing  to  a  certainty  what  was  uncertain,  and  not  as  creating 


It236.— 
lomb.  3... 

[  Craneh    ceased.      An  award  made  on  a  submission  entered  into  by 
w2rf  *'**^*"  "•  mistake,  is  not  binding,  as  where  the  parties  thought  they  were ; 


3  Comb.  318.  ^°y  o®^  ^^^^  ^^  demand  for  or  against  the  estete  of  the  de- 
ceased.     An  avi     '        ' 
mistake,  is  not  bii 
bound  to  submit. 
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^  3.  Where  the  submissioD  is  by  parol,  the  pit.  miist  shew    Ch.  13. 
not  only  that  the  parties  promised  to  be  bound  by  the  award,    Art.  4. 
but.  that  their  promises  were  eoncurrent.     12  Johns.  R.  397,  K^^v^J 
Keep  9.  Goodrich. 

AjiT.  3.    %  1.  The  effect  of  a  good  award  is  this  :   if  any  3  Cain.  266. 
thing  be  awarded  as  a  recompense  for  a  wrong  done,  or  for  2l{  cala  ^^ 
something  submitted,  and  this  recompense  be  paid  or  perform-  i47.— 
ed ;  or  if  a  thing  be  awarded  to  one  for  which  he  has  a  reme-  }  ^^J^* 
dy ;  or  if  there  be  something  as  amends  for  non-performance,  'i^*^*      ' 
as  where  there  is  a6oiuIor  an  OfttM^Mtl  to  perform  the  award ; 
then  the  award  operates  as  an  extinguishment  of  the  wrong  or 
claim  referred,  and  the  prior  cause  of  action  passes  in  remjU' 
dkatoMf  so  that  if  either  party  sue  again  for  any  matter  in 
dispute,  on  which  the  award  was  made,  this,  when  pleaded, 
wiU  be  a  bar  to  the  action  ;  as  an  award  to  pay  money  at  a 
day  not  yet  come,  for  here  is  an  action  for  the  money  award- 
ed ;  and  if  the  day  be  past,  then  it  is  a  good  plea  to  say  he 
paid  or  tendered,  and  so  he  must  say ;  but  if  the  money  award- 
ed be  not  paid  at  the  day,  the  party  to  receive  has  his  election 
to  have  an  action  on  the  award,  or  to  sue  on  the  first  cause  of 
^action ;  practice  is  to  sue  the  award. 

^  2.  Again,  *'  if  there  be  a  bare  submission  without  bond  or  i  Sa«n.28.— 
<i$iumpntj  and  the  award  be  to  do  a  thing,  for  which  the  party  ^2^7^*  ^h 
to  whom  it  is  to  be  done  has  no  remedy,  as  if  it  be  a  collateral  .3  d.  L  £. 
thing,  as  to  make  a  feoffmefUf  or  the  like,  or  any  thing  else,  6i2w— Kyd 
except  the  payment  ofmoney ;  in  these  cases  the  party  will  ?S  .l^  Ch'o^n 
not  be  barred,"  in  a  suit  on  the  matter  submitted ;  for  he  cannot  pi.'  go  —2  d. 
have  an  action  for  the  non-performance  of  such  an  award  ;  ^^'  ^> 
because  ex  nudd  submistione  non  oritur  actio.    This  was  the  Fallerton!^ 
old  law,  but  now  the  very  act  of  submission  implies  a  promise  4  LeoD.  an 
to  perform  the  award  ;  and  an  action  lies  on  such  a  submission. 
And  now  an  action  may  be  maintained  on  an  award  of  a  coUaU 
eral  thing,  made  on  a  parol  submission.   Hence  assumpsit  lies 
against  the  party  who  revokes  the  submission,  but  not  if  the  ar- 
bitrators unreasonably  delay  the  award.      A  submission  of  all 
matters  in  difference  between  the  parties  in  the  suit  is  not  con- 
fined to  the  action. 

Abt.  4.    ^1.  How  the  award  may  be  a  bar,  though  not  i  Saik60.-^ 
performed,  when  it  gives  a  new  duty  in  lieu  of  the  former,  for  }^  j'^^^*" 
a  submission  implies  a  promise  to  perform,  so  that  the  party  Freeman  v. 
has  a  remedy  for  that  which  is  awarded.     But  when  the.  in-  Barnard.^ 
tent  of  the  award  is  not  to  discharge  the  old  duty  itself,  and  ^7l.fsaS; 
give  a  new  one,  but  barely  to  cause  a  discharge  of  the  old  du-  76.— 1  Sid. 
ty,  not  by  the  award  itself,  but  by  a  release ;  the  award  is  no  IS'sJw**' 
bar  of  the  old  duty  ;  as  the  referees  only  awarded  mutual  re-  paJoev!  Bat- 
leases,  they  must  have  found  nothing  due  to  either  party.     If  ley— «  Mod. 
the  award  be  to  perform  a  collateral  act,  as  to  make  a  release  ^i'^^i^ 
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Ch.  13.    kc. ;  the  old  opinioa  was,  that  no  action  lay  to  compel  a  peif^ 

JitU  4.      formance ;  but  otherwise  is  the  case  m  6  Modern  ;    and  1 

V^-y^^  Salk.  76 ;  2  Ld.  Raym.  1039— 4s  a  bar  though  not  performed^ 

8  Wood's  <^2.  The   effect y   a  bond  or   an  tusumpsit.    It  there  be 

^"  i«r       ^®  ^  ^®  other,  an  action  lies  thereon  to  compel  performance^ 

Keb.  sooT     ^^^°  ^^  ^  collateral  thing  awarded,  but  the  action  is  on  the 

600.^Ue8    bond  or  the  asaumpnt ;    a  collateral  thing  was  deemed  any 

\^'Z^^^     thing  but  money.   And  if  the  award  be,  that  a  release  be  made, 

8Wood*s       or  other  collateral  matter  be  done,  by  such  a  day,  and  if  not 

Con.  4.—      then  done,  he  who  ought  to  make  it  &tc,,  shall  pay  a  sum  of 

i^d.^ieoT    iioney,  this  is  good,  even  on  a  parol  submission ;  for  though 

there  is  no  action  or  remedy  on  the  award  for  the  release  or 

collateral  matter,  yet  there  is  for  the  money,  or  on  the  bond 

or  assumpsit^  for  not  performing. 

,.  §  3.  The  award^s  operation  to  change  the  property.    The 

Coii°44,'46.-  award  alters  the  property  of  chattels ;  as  if  the  award  be,  that 

1  Com.  D.      J.  S.  have  a  horse,  in  question  between  the  parties,  this  gives 

eT^'—      him  the  horse,  and  he  may  have  detinue  for  him  ;   it  operates 

1  Com.  D.      as  a  grant,     But  as  to  a  freehold,  an  award  *^  neither  gives  a 

634.-.1  Bac.  ^tlc  nor  binds  a  right,'' "  because  it  cannot  pass  a  freehold  witb- 

^^!  f  *iii  °"^  deed."    And  as  to  a  term,  or  chattel  real,  the  award  must 

Vernon'sease.  be,  *^  that  the  party  shall  have  the  term.'*    A  freehold  estate 

^iffil— ^"rS'    ®^  interest  may  pass  from  one  to  another  by  judgment  of  court 

244.-^2  Cro.  «md  execution,  but  not  by  award  ;   and  no  freehold  or  interest 

447.  therein  can  be  submitted,  not  even  by  deed  ;  for  it  can  be  only 

to  submit,  and  the  award  thereon  can  be  no  conveyance ;  and 

no  collateral  satisfaction  can  bar  a  real  action.  But  if  tlie  sub-> 

mission  be  by  bond,  and  the  land  awarded,  and  if  the  party  • 

refuse  to  convey,  he  forfeits  the  bond,  and  it  may  be  sued. 

Nor  can  partition  be  made  by  an  award. 

^  4.  Where  a  freehold  is  awarded,  assumpsit  lies  only  in 
one  case,  that  is,  when  the  submission  is  by  writing  signed,  foi^ 
if  by  deed,  an  action  of  a  different  kind  hes  on  it,  and  if  by 
parol,  the  statute  of  frauds  applies. 

§  5.  The  doctrine  of  construction,  as  to  awards,  has  been 
essentially  altered  in  a  century  and  a  half.     Formerly  the 
courts  of  law  construed  them  with  great  strictness ;    but  for 
more  than  a  century  past  with  great  Hberality ;   tbmking  that 
when  parties  end  their  controversies  by  the  decisions  of  judges 
of  their  own  choosing,  these  ought  to  be  valid  and  effectual,  if 
they  can  be  by  any  lair  and  liberal  construction  ;  and  further, 
that  it  is  unreasonable  to  tie  the  conmion  people  down  in  their 
transactions,  to  the  strict  legal  dotions,  critical  and  nice  distinc- 
tions, of  &e  bar  and  bench, 
a  WMs.  148        ^  ^*  '^  seems  to  be  a  rule  in  the  English  courts  in  debt  on 
Wells**ca8e/  ^  award,  and  nU  debet  plettiedj  not  to  alow  partiality  in  the  ar- 
A.  D.  17<K2.    bitrators  to  be  given  in  evidence ;  for  the  court  smd  the  plea  ^ 
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^  dAtty  primA  faciei  admitted  the  award,  and  then  the  objec-    Ch.  13. 
lion  that  such  partiality  made  it  void,  failed.     The  court  fur-    Art.  4. 
fher  said,  that  this  evidence  afiected  third  persons,  the  arbitra-  V/V^^ 
tors  themselves ;   that  *^  an  award  is  a  judgment,  by  judges 
chosen  by  the  parties  themselves,  and  a  jury  in  a  special  ver- 
dict cannot  find  any  matter,  or  fact,  dehors  the  award.  Hence 
nothing  dehors  the  award,  (as  partiality  is,)  can  be  given  to  ■ 
them  in  evidence.    Tlie  evidence  too  would  surprise  the  ph.,  kcdTI.   * 
and  in  this  case^  the  court  added,  '*  in  a  trial  at  law,  this  mat-  Elstob. 
ter  of  paitiality  and  corruption,  can  never  be  got  at."    But  in 
Massachusetts,  where  there  is  no  court  of  chancery,  the  prac- 
tice is  different.    And  their  mistake  of  the  law  in  England,  is 
allowed  to  set  the  award  aside.   In  this  case,  it  appeared  by  a 
paper  the  arbitrator  delivered  with  the  award,  and  which  a  ma- 
jority of  the  judges  viewed  as  a  part  of  it,  that  he  meant  to  de- 
cide according  to  law  and  mistook  it,  and  his  award  was  set  aside. 
He  divided  the  loss  between  two  ships  that  struck  each  other 
at  sea,  by  mistake  in  both,  and  one  was  much  damaged  and 
the  other  but  little.    Here  it  appeared  in  the  award,  £e  arbi- 
trator mistook  the  law. 

^  7.  In  ejectment  for  lands  it  appeared  that  three  years  3  East  16, 
before,  a  prior  ejectment  was  brought  against  the  deft,  on  the  ^>J«M««of 
demise  of  the  same  lessor,  for  a  part  of  the  same  land^  beiqg  Pmuier/A.D. 
leasehold,  and  it  was  referred  by  bonds,  and  the  referee  ^*  award-  i802. 
ed  the  premises  to  be  delivered  up  to  Morris,"  but  the  deft,  re- 
fused to  do  it,  and  retained  possession.   At  the  trial  in  1802  the 
left,  was  not  allowed  to  go  into  the  title.    Per  Curiam^  *^  the 
award  cannot  have  the  operation  of  conveying  the  land  |  but 
there  is  no  reason,  why  the  deft,  may  not  conclude  himself  by 
his  own  agreement  from  disputing  the  title  of  the  lessor  in 
ejectment.    The  parties  consented,  that  the   award  of  the 
arbitrator  chosen  by  themselves,  should  be  conclusive,  as  to 
the  right  to  the  land  in  controversy  between  them,  and  this  is 
sufficient  to  bind  them  in  the  action  of  ejectment. 

^  8.  The  common  practice  in  England  of  issuing  attach- 
ments against  a  party  for  not  performing  an  award,  has  never 
been  adopted  in  Massachusetts,  as  the  9  and  10th  of  William' 
m,  c.  15,  has  not  been  adopted  in  this  state. 

^  9.  In  this  case  aU  matters  in  d^erenee  were  referred,  JJ-  ^  ^ J«, 
and  an  award  made.    The  court  held,  that  the  ph.  might  sue  merl^lsee^ 
for  a  cause  of  action  existiog  against  die  deft,  at  the  time  of  147,  note, 
the  reference,  on  proof  this  cause  was  not  before  the  re-  ^/ill^'^^' 
lerees,  nor  included  in  the  matter  referred ;  and  the  pit.  was  cited  i  Phil, 
admitted  by  one  of  the  referees  to  **  prove  that  this  matter  ^v^d.  264^ 
bad  never  been  laid  before  them  by  the  parties,  and  that  they  ^jf^^' 
bad  not  taken  it  into  consideratkm.'*    And  so  according  to    * 
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Ch.  18. 
Jlrt.4. 

8  8tn.l082, 
Booth  v.Oar- 
Dett — 
8  Wood's 
Con.  8y  4,  6. 
— Bte.  Arb. 
91.— 1  Com. 
D.640^ 
1  Bac.  Abr. 
151,219.— 
a  Wilson  148. 
Salk.  76, 
Parsloe  v. 
BaOy.— Same 
caste  6  Mod. 
221,  by  the 
name  of  Bois- 
loo  V.Bailey, 
cited  as  law, 
Bac.  Arb.  90, 
91. 


8  Wood's 
Con.  4. 


Kydon 
Awards  8, 
189, 190, 
Philips  V. 
Knightly— 
8Co.78w— 
Cro.EI.482. 


1  Com.  D. 
587,640. 


Golightlj  f^.  JeUicoCi  oren  after  general  releases  awarded  and 
executed.    ' 

^  10.  When  a  sum  ofm&neif  is  weU  awarded,  all  the  books 
agree,  that  an  action  of  oisumpiii^  or  debtj  as  the  case  is,  lies 
to  recover  this  sum  ;  that  to  give  a  note  to  pay  at  a  fiUure 
day  is  the  same  as  money  ;  and  that  an  award  not  good  in 
law  is  no  award ;  and  to  support  this  action  of  asmmpiit^  the 
award  must  be  good  in  aD  its  parts.;  but  the  pit's,  declaration 
need  onty  state  so  much  due  to  him  on  it,  tfUer  oJta,  but  a 
plea  must  ikew  the  whok  award  ;  t»  debt  pn  ity  a  mutual  stib^ 
mitti&n  must  be  shewn  in  the  declaration. 

^11.  But  when  a  coUaieral  thing,  as  a  horse,  a  release,  a 
feoffinent,  &c.  is  awarded,  the  case  is  not  so  clear.  The  an- 
cient opinion  was,  that  no  action  lay  to  compel  a  performance. 
But  in  Salkeld,  Holt  C.  J.  held  otherwise,  against  the  opinicm 
of  PoweU.  This  case  was  trespass,  and  in  it  is  stated,  that  the 
opinion  had  been,  that  an  award  of  a  coUaUral  thing  in  satis- 
faction was  no  good  plea,  unless  the  deft,  shewed  a  performn 
ance ;  for  they  likened  this  to  accord  and  satisfaction,  which 
is  no  plea  unless  executed.  Yet  it  was  held,  that  when  the 
award  was  of  a  snm  of  money j  it  was  good,  and  that  the  reason 
of  the  difierence  which  they  went  upon  was,  that  there  was  a 
reinedy  cm  the  award  for  the  money,  but  not  for  the  collateral 
thing.  But  Holt  C.  J.  held,  the  law  is  now  otherwbe  (3d  of 
Ann)  and  that  an  award  is  a  good  plea  whether  it  be  of  money 
or  a  collateral  thing,  as  a  hat  or  a  horse,  '^  because  the  submii" 
tion  is  a  mutucd  promise  tipon  which  an  a^ion  lies.^^  And 
performance  need  not  be  averred  in  either  case,  for  the  reme- 
dy is  alike.  This  opinion  of  Holt  against  that  of  Powell  does 
not  appear  sufficient  in  itself  to  change  the  law  in  this  respect, 
but  it  b  stated  in  this  case  of  Parsloe  «.  Baily,  that  the  law  in 
the  third  year  of  Queen  Ann  had  been  ahered  ;  and  it  is  now 
very  clear  that  Holt's  opinion  in  this  respect  is  law.  Award  A 
shall  execute  a  covenant  to  indemnify  B  is  good.  2  Strange 
003.  And  it  is  now  settled,  *^  that  the  assent  of  a  party  to 
submit  a  matter  to  arbitration  is  a  sufficient  consideration,  even 
though  he  has  no  cause  of  action."  2  Ch.  on.  PL  80.  Ac- 
cording to  the  case  of  Samon  and  other  cases,  it  seems  by  the 
old  law,  if  the  deft,  in  consideration  ^6d.  paid  him^  promised 
to  perform  the  awards  he  was  held,  though  a  eoUateral  thbg 
was  awarded,  for  he  then  expresdy  promised  on  a  sufficient 
consideration,  and  assumpeit  by,  and  the  question  must  have 
arisen  when  he  only  barely  submOedf  the  idea  BHist  have  been 
that  he  merefy  submitted,  and  did  not  assume  to  perform^  but 
the  award  lo  be  as  a  judgment  of  court,  if  good,  and  gave  a 
new  actieo,  it  was  WeB ;  if  no  netc^  action,  tbeoM  one  remained. 

()  13.  Comyns  stat^  that  a  parol  award  gives  no  remedy 
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'for  a  coUaieraf  duog,  as  a  release  kc.f  and  then  sUtes,  that    Ch.  13 
**  if  the  submission  be  hj parole  aauMpiii  lies  foinKNi*perferm-    Art.  4. 
ance."    But  **  otherwise,  if  a  eottateral  thing  is  awarded  and  V/v^^ 
not  flMmcjf.'' 

^  13.  These  cases  only  shew,  that  if  the  submission,  or 
award  be  by  parolj  no  action  lies  on  it  for  a  eottaUral  thing 
awarded.  This  may  be  true  in  a  case  where,  by  the  statute 
of  frauds  and  perjuries,  the  party  is  not  bound  but  by  wrUing 
fignedy  yet  not  to  establish  any  general  principle.  On  general 
principles  the  action  on  the  award,  for  a  cdkteral  thing 
awarded,  is  clearly  su]nx>rted;  for  wheneirer  one  submits 
his  disputes  and  matters  to  the  judgment  of  others  chosen 
by  hfan,  he  is,  on  moral  principles  and  in  reason,  bound  to 
perform  what  he  is  awarded  to  do.  It  is  trifling  and  mak- 
ing the  submission  and  award  a  nullity,  if  he  do  not,  and 
if  there  l^  no  action.  For  mcMiey  in  many  cases  cannot 
be  awarded ;  when  he  submits  in  such  cases  the  law  will 
not  imply  he  means  the  whole  a  nullity ;  but  will  imply  he  ^^'-^^ 
oBsmmei  toptffcmn;  and  for  as  strong  reasons  as  it  implies,  ' 
which  is  the  case,  a  party  to  a  judgment  assumes  to  pay  it ;  and 
if  he  ought  to  perform,  the  law  on  well  seeded  principles  will 
presume  his  assumpsit  to  perform.  And  if  bter  cases  do  not 
wholly  confirm,  they  tend  very  strongly  to  confirm  this  doc« 
trine. 

^  14.  But  this  reasonnig  does  not  hold;  when  the  award 
itself  cannot  exHnguith  the  old  cause  of  aetionj  as  when  this 
rests  on  a  mperior  title ;  as  where  I  have  a  freehold  estate,  a 
debt  due  to  me  on  a  ipedalijfj  or  BJwIgmenij  and  submit  it,  as 
the  award  itself  cannot  extinguish  my  right  to  either,  but  my 
action  thereon  will  remain  till  I  give  a  deed  or  a  rdease,  th^ 
law  will  not  imply  I  assume  to  perform,  unless  it  be  to  make  a 
deed  or  a  rdeaee^  or  do  some  c^er  act  awarded,  which,  when 
done,  extinguishes  the  right.  If  this  be  done,  the  award  otcer- 
taine  what  lam  to  do,  tlwt  is,  to  convey  mj  freehold  or  extin- 
guish such  my  old  right  1^  my  deed ;  this  being  done,  the 
award  answers  a  legal  purpose,  and  as  I  ought  by  my  own 
submission  to  do  so,  why  may  not  the  law  presume  I  promise 
to  do  so  f  But  if  the  award,  when  perfonned,  leaves  the  old 
right  exMngj  there  is  no  ground  for  such  a  presumption. 
So  many  cases  may  be  reconciled. 

(^  16.  Whence  award  itself  extmguishes  not  a  specialty,  BacArb.aSi 
debt,  be.     "  h  appears  by  all  the  bodes,  that  neither  award  T^^^ 
nor  accord  and  satufaction  is  a  good  plea  in  bar  when  the  ac-  eiU     ** 
tion  is  grounded  on  a  deed^^^  and  a  certain  doty  arises  from 
i<,  as  a  sum  c^  money  be. ;  but  otherwise,  when  it  arises  not 
firoB  ibe  deed  only,  but  on  a  subsequent  default  also,  as  on  a 
covenant  to  rqfair  and  drfauU  in  not  rqfoiringf  here  an  award 
is  a  good  bar. 
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Ch.  13.  §  16.  J  good  award  only  bars  the  old  assumpiiij  or  gives 
Art.  5.  a  new  one.  The  many  aod  various  defects  that  make  an 
^^,^^\r\J  award  bad  cannot  here  have  place  in  detail. 
Bac.  Arb.  11.  Whenever  an  award  is  made,  it  is  ready  to  be  delivered ;  and 
--6  Co.  78,  this  delivery  need  not  be  averred,  Salk.  69 ;  and  if  refused  on 
cR^.— Bac.     request,  this  must  be  pleaded. 

Arb.  123.  An  award  roust  be  pleaded  accohling  to  its  legal  ^eet,  and 

Bac.  Arb.  99,  a  void  pait  need  not  be  pleaded,  for  the  void  part  is  not  part 
joo,  194, 197.  ^f  jjg  award,  and  may  be  Ueated  in  pleading  generally,  as 

though  it  never  existed. 
g^  jlg  Art.  5.  General  principles  necessary  in  every  award. 

Henderson  v.      First,  the  award  must  be  ^^  made  m  respect  to  persons  and 
Williamson,    (hings  according  to  the  ni^jimnott,"  as  well  in  form  as  sub- 
stance. 
—2  stra.  Second,  it  must  *^  be  beneficial  and  (g^int something  advan- 

r^Brea^"—  ^^^^w*  ^^  ««cA  party.^^    Award  good  without  date,  2  Ld. 
reame.       ^^^^    ^q^q 

1  Ld.Raym.  ^  3.  Third,  it  must  "  be  possible  and  lawful.^^  Fourth,  it 
611,  Clap-  must  "  be  certain  nndjinal.^^  Award  one  party  accept  a  thing 
cott  r.  Davy.  ^^^^  ^^^  oblige  the  other  to  deliver  it.  Where  an  award  caonoc 

be  conected  after  delivered,  8  East  54,  Irvine  v.  Ebon. 

2  T.  R.  644,  ^  4.  Umpire  when  c^ointed.  .  He  has  power  to  award 
Roe  V.  Doe.    ^^^  ^  ^  necessary  consequence  to  his  authority,  though  not 

expressed  \  and  he  may  be  appointed  by  the  arbitrators  before 

•  they  enter  upon  an  examination  of  the  matters  referred  to 

them ;  but  Salk.  70,  Holt  C.  J.  held,  the  appointment  before 

the  time  expired  for  making  an  award  by  the  arbitrators,  void. 

2  Bames'  ^  ^*  Where  three  arbitrators^  or  the  major  part  of  them  may 

Notes  63,  67.  award,  all  ought  to  be  together;  for  tliough  two  only  may  sign 

10^194^'    ^®  award,  yet  the  reasons  of  the  third  in  the  meeting  and 

wliies2i5,     hearing  may  alter  the  opinion  of  the  other  two,  therefore  he  is 

Daiiing  r.      not  to  be  excluded  by  fraud,  but  if  he  have  due  notice  of  the 

Cro.^^JamT"    n*«eting,  and  will  not  attend,  the  meeting  of  the  two  is  regular, 

277,  Sallows  and  their  authority  sufficient,  otherwise  if  he  had  no  notice  to 

r.  Geriing.      attend.    1  Johns.  Ca.  334. 

Bac.  Arb.  ^  ^'  An  award  that  directs  any  ibbg  to  be  done  to  a  stran^ 

12, 97, 98,  gerj  is  good  only  when  there  is  a  remedy  in  law  or  equity  to 
135 1^10  Co  ^^'^^P®*  performance  of  it,  or  only  when  the  stranger  is  made  a 
13.-I-R0I.  mere  instrument^  as  a  trustee  to  a  party  jor  when  he  is  connected 
Ahr.  244,^  as  the  servant^  or  a  near  relation  ofJhe  party  Sec. ;  in  either 
Dyer  242Z.  ^^  which  cascs  the  thing  to  be  done  is  in  substance  to  the 
1  Salk.  74,  party.  So  it  is  gbod  when  any  thing  is  awarded  to  be  done 
— Cro  c^"*  ^^  ^  stranger f  only  when  there  is  a  remedy  to  compel  a  per- 
4:)3.— Cro.  formance  of  the  thing  awarded  to  be  done.  But  an  award 
Ki.  66,758.—.  tliat  one  party  make  an  estate  for  life  to  the  other,  remainder 
fo3  m'  ^'  *'*  /^^  ^  ^  stranger^  is  void  as  to  the  stranger,  but  good  as 
Cray  r.  *       to  the  particular  estate  or  party.    1  Wils^  38,  58. 

Wicker. 
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The  place  of  making  an  award  is  substance  to  be  averred.    Ch.  13. 
AH  the  arbitrators  must  sign  if  not  otherwise  provided  for.     6    Art.  6. 
Johns.  R.  39.  ^  Vn^V^/ 

'  ^  7.  A  submission  is  made  by  A,  as  attorney  to  B,  as  to  ac-  sdk  70, 
•counts  between  B  and  C  ;   this  binds  A  the  attorney,  and  not  Bacon  ».  Do- 
B  his  principal,  for  he  is  ^  stranger  to  the  award  and  submis-  ^"^^  ijip 
sion  ;  and  if  the  award  be  that  A  the  attorney,  pay  C  £400,  lao.— Bac. 
and  C  and  the  attorney  make  mutual  releases,  it  is  bad  and  ^'^*  *p 
not  mutual,  fo>*  the  attorney  refers  the  business  of  another,  and  526^rLd. 
a  release  to  him  is  no  release  to  his  principal  B,  and  so  no  bar  Raym.  846. 
to  any  demands  C  may  have  against  B.     So  if  B  is  to  pay  Il2p"w**^ 
the  £400,  he  is  to  have  nothing  for  it ;  otherwise  had  the  re-  449.-^  Wib. 
lease  been  awarded  to  the  attorn^  to  the  use  of  B  his  princi-  28,68,  Cay- 
pal.    But  A  may  submit  for  B.  J!JJaW. 

^  8.  An  award  pleaded  to  be  de  et  super  pramissis  is  not 
enough,  it  must  appear  to  be  so  in  itself. 

^  9.  So  money  paid  on  a  void  award,  and  accepted,  may  be  sT.R.  671, 
good,  and  pleaded  as  accord  find  satisfaction.  And  if  an  award  Baosel  v. 
be  to  A,  as  attcmiey  to  B,  A  may  sue  in  his  own  right,  for  this  K^i|hi7. 
makes  A  trustee  to  B,  and  entides  him  to  recover  to  his  use.    Burton,  Salk. 

Final.  An  award  that  all  suits  shall  cease,  means  forever,  |f 
and  is  final.     So  that  if  a  suit  in  chancery  be  dismissed,  so  Gadd,  Bac. 
that  the  pit.  retract  his  suit,  for  then  he  cannot  sue  again  for  the  Ari».  142^— 
same  thing  ;  but  not  that  he  be  nonsuit  or  discontinue j  for  then  ^®°*'^' 
he  may  commence  another  action  for  the  same  thing* 

^  10.  A  parol  award  may  be  pleaded  ready  to  be  deliver-  g«ik.  76, 
ed,  and  there  may  be  an  oral  as  well  as  a  manual  tradition.  Oaict ».  Bro^ 
But  the  judges  wiU  now  "  rarely  enforce  the  performance  of  5 '^^^  175 
an  award,  when  either  the  submission  or  the  award  is  by  pa^  —Bac  Arb. 
rol,  because  it  lays  so  gteat  a  foundation  for  perjury."     All  ^»  ^• 
doubts  are  those  of  the  parties,  not  any  the  referees  may  have. 

^  11.  In  this  case  it  was  decided,  that  where  A  brought  two  4  Man.  R 
actions  against  B,  which  they  referred,  the  referees  could  not  448,WorUic^ 
repent  any  thing  to  B,  except  costs  in  those  actions  5  no  demand  **  S^^*"*- 
being  brought  into  view  on  his  side,  but  for  costs  in  these  ac- 
tions. , 

Art.  6.  An  awards  when  certain  or  not.  ^  1 .  An  award  Sh\k.i6  Win- 
that  one  party  pay  the  other  £10,  and  the  costs  of  a  suit  now  terr.  Gariick.^ 
depending  in  an  inferior  court,  and  then  to  give  mutual  releases, 
is  uneertain  and  bad  ;  but  to  pay  such  costs  as  the  master  shall 
tax,  is  good,  for  that  is  certain  which  can  bte  reduced  to  cer- 
tainty. In  the  first  case  there  is  no  rule  of  calculation,  in  the 
second  there  is.     2  Ld.  Raym.  1141,  Bill  v.  Gipps. 

^  2.  But  an  award  to  pay  as  much  as  such  lands  are  worth,  Cro.  Car. 
is  uncertain  and  bad  ;  there  is  no  way  to  ascertain  this.  iSftZSEo 

$3.    So  an  award  to  pay  as  much  as  is  due  m  con*  24i. 
science,  is  uncertain  and  void,  ^  it  does  not  even  appoint  a 
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Ch.  13.  way  to  find  what  is  due.  The  award  must  be  certain  and  de- 
ArL  7.  cisive.  But  when  the  words  of  the  award  have  relation  to  things 
s^^'y^^j  certain  out  of  it,  these  tilings  may  be  averred  ;  for  this  is  the  ex- 
8Me  28.—  press  mind  of  the  arbitrators,  which  they  have  expressly  referred 
ssaund.  292,  to.  And  thus  by  referring  to  a  thing  dehors  in  malcing  the  award, 
BnSi.'^Bac.  ^^  ^^"S  ^^  ^^de  a  part  of  it,  and  that  being  certain,  the  whole  is 
Abr.  142,&  thereby  made  certain  ;  and  there  is  certainty  in  awards,  as  in 
Winter©.  other  cases,  whenever  the  case  comes  within  the  rule  of  ear" 
above —See  ^^^  ^^  V^^  cerium  reddi  poteit.  Barry  v.  Rush,  1  D.  h  E. 
6  Wheat  691.— Ross  V.  Hodges,  1  Ld.  Raym.  234. 
?1e  &  a'l  V  ^^'  ^'  '^^^^  ^^  ^^*  ^^'  "  -^^  award  must  be  mutual, 
Itodgera.  ^  &nd  appoint  something  advantageous  to  each  parQr,"  or  it  is 
Bao.  Arb.  14,  bad.  As  where  it  awards  that  one  party  go  to  Rome,  when 
146*  147*^^''  ^^*^  ^^^  ^^  ^^  "^  advantage  to  the  other,  it  is  void.  But  a  pen- 
Bac.  Arb.  14.  uy  or  a  release  may  be  awarded. 

—Style  44.         ^  2.  So  an  award  is  void,  and  on  one  side  only,  when  it  is 

awarded  that  A,  one  party,  pay  B,  the  other,  £10,  and  that 

B  pay  for  making  the  writings  of  the  award  ;     for  B  is  to  do 

Bac.  Afb.       nothing  but  make  the  writings.    This  is  an  old  case. 

1^7.  ^  3.  So  one  takes  my  cattle  by  trespass;  an  award  that  I 

have  them  again  is  no  satisfaction  for  the  trespass,  as  nothing 

Cro.  £1. 904,  ^  allowed  for  the  injury  done. 

CotstoD  r.  ^  4.  Assumpiit.    The  declaration  recited,  that  whereas  cer- 

fcom'lD       ^^^  disputes  existed  between  the  pit.  and  deft.,  as  to  titkes, 
640.— Bac'.      and  they  referred  the  matter  to  J.  S.,  to  award  concerning  the 
^rb.n,  14,    premises,  and  in  consideration  of  6(i.  given  by  one  party  to 
148  152.        ^^  other,  the  one  assumed  to  the  other,  to  stand  to  the  award 
of  J.  S.,  or  to  pay  lOi . ;  and  alleged  that  J.  S.  awarded  that 
tlie  deft,  should  pay  the  pit.  4Qs.  for  the  tithes  at  such  a  day, 
and  that  he  had  not  paid  it,  per  quod  actio  aecrevii.  Aon  at- 
sumpsit  was  pleaded,  and  a  verdict  found  for  the  pit.    On  mo- 
tion the  oourt  held  the  award  was  void,  because  it  was  award- 
ed the  pit.  should  pay  4Q».,  and  nothing  was  awarded  for 
him  to  have,  or  to  be  free  from  suits.     So  he  has  no  advan- 
tage by  the  award,  by  way  of  payment  to  him,  or  by  way  of 
discharge,  or  in  any  other  manner,  or  no  consideration  foe 
what  he  is  awarded  to  perform. 

^  5.  What  is  awarded  to  one  must  be  a  benefit  to  both^  ^  so 
as  to  end  the  controversy,  and  discharge  one,  as  well  as  ^ve 
»  satisfaction  to  the  other."     Something  may  be  due  to  one  par- 

ty only ;  but  then  this  is  a  duty  from  the  other,  and  if  it  re- 
maios  as  before,  notwithstanding  the  award,  it  is  evidently  oo 
r>ne  side ;  but  this  discharge  may  by  the  award  be  expressed  or 
A  4  4»  implied,  and  either  way  it  m^y  be  a  benefit  to  the  par^  dis- 
charged. 
Hob.  49,  GO,       %  6.  Debt  on  a  bond  conditioned  to  perfbmif  an  award  to  be 

Gnmnlun,  k.  Bospoole's  case,  8  Co.  193,  IH  19S.— Cro.  Jam.  200,2^8,  365.-8  East  13> 
44&.'-T  EBd  ^L— Willes270.— Cro.£1.888.*Lutch§45. 
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made  is  writiag;  plea  no  award;  ph.  shewed  ooaupoB,  and  con-    Ch.  13^ 
cernmg  the  premises  in  writing,  that  the  deft,  depart  from  the    Art.  9. 
house  where  she  lived  &o.,  and  pay  the  pit.  £3  lOt.,  which  was  ^^^"^^ 
not  paid.  The  deft,  rejoined,  no  such  award.  Issue  and  verdict 
fer  the  ph.,  but  the  court  held  that  this  award  was  not  mu- 
tual, but  on  one  side  only,  and  so  void  ;   ftur  it  roust  end  all 
disputes  appearing  to  the  court,  or  it  b  not  according  to  the 
submission  ;  and  as  the  dispute  is  between  two  parties  at  least, 
it  cannot  be  ended,  except  in  respect  to  both,  expressly  or  im- 
pliedly.   An  award  that  an  obligor  pay  a  single  bond,  is  bad, 
except  it  also  be  provided  he  be  discharged ;   for  payment  is 
no  discharge  of  a  single  bond.     But  an  award  that  he  pay 
XIO  for  a  trespass  is  good,  for  here  is  a  satisfaction  expressed, 
and  that  implies  a  discharge.    In  this  case  it  is  not  said  for 
what  the  £3  lOt.  is  paid,  and  nothing  is  awarded  for  the  deft. 

<^  7.  If  A  of  one  part,  and  B  and  C  of  the  other,  submit  comyni* 
all  matters  between  them ;    this  is  all  between  A  and  them  Rep.  647.— 
jeintty,  and  between  A  and  each  of  them,  and  the  award  must  ^\^^\\^ 
be  delivered  to aD  three  of  them.  -5Co.m 

^8.  A  for  himself  and  B  bis  partner,  submitted,  and  an  2  Mod.  227 
award  was  made  that  they  pay  monies  kc. ;  though  B  is  not  228.— 
bound,  yet  A  must  perform  the  award,  for  A  has  undertaken  ^^'^^^^I^] 
for  B,  and  bound  himself  as  for  as  he  did  not  bind  B.  Awards  Abr.  244, 
construed  joint  or  several,  two  one  side,  one  the  other.  Bullock  v. 

Abt.  8.  An  award  when  certain  by  relaiwn  to  immething  ^^^,^2, 
dehors.    See  the  case  above  of  Wmter  v*  Grariick. 

^  1.  So  a  submission  of  aU  disputes  as  to  a  vojrage.    The  1  roI.  Abp. 
award  was,  '^  that  one  should  pay  his*  part  d*  the  charges  of  |f^^'^|*  ^' 
the  voyage,  and  should  allow  his  proportionable  part  of  the  Abr.^.^^ 
loss  diat  shall  come  to  the  ship  by  the  voyage,  on  account." 
This  award  is  good,  though  of  itself  uncertaiB  ;  for  it  may  be 
reduced  to  a  certainty  by  reference  to  a  thing  certain,  as  the 
party's  part  of  a  certain  voyage ;   but  then  what  is  bis  part 
must  not  be  m  dispute.    Hence  the  thing  ddwrs^  referred  to  in 
the  award,  must  be  certain  and  settled  ;   because  in  this  the 
minds  of  me  referees  are  known  and  expressed  only  by  this 
diing's  being  certain,  or  by  a  mere  ministerial  act  in  reducing 
this  tUng,  as  the  costs  of  a  suit,  the  charges  of  a  voyage,  to  a 
certainty ;  hence  the  thing  referred  to,  as  these  costs  or  char- 
ges, become  a  part  of  the  award,  and  may  be  averred  as 
though  contained  directly  in  it.     So  to  pay  one's  part  00  an  535^"*' 
account,  if  there  be  no  dispute  as  to  it. 

^  2.  In  an  aotioa  referred,  the  referees  have  power  over  the  2  Mb«.  A^ 
costs,  as  incident  to  the  damages  or  debt  referred  to  them*        r^Jdrewr 

AmT.  9.  Referee  Ad  ef  Maetaehmetti  of  My  7, 1786,  and  Mass.  Act  Ju- 
eaees  decided  on  it.   ^  1.  Hie  ifth  see^n  of  this  act  provides,  7>  nss.— 
that  referees  appointed  ^mder  tUs  act,  '*  iteU  be  vested  with  ]^7nerch  78 

pp.  291,  282/ 
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Fowler  V. 
Bigelow  & 
Qx.,  8  Man. 
R.1. 

1B08.  & 

Pal.  91, 
176.— I  Com. 
D.  622,  At- 
kinson r. 
Abraham. 
1  Mass.  R. 
156,  Drew  r. 
Canady.— 
14  Mass.  R. 


1  Mass.  R. 

411,  Darillv. 
Merrill,  in  er- 
ror; and 
6  Mass.  R. 
4S9,  624.— 
6  Mass.  R. 
189,  Mott  V. 
Anthony ; 
524,  South- 
worth  V. 
Bradford. 

3  Mass.  R. 

324,  Ballard 
V.  CooUdge 
&al. 


3  Mass.  R. 

396,  Mans- 
field V. 
Douj, 
but  14 
R.  262, 254, 
enongfa  it  be 
in  his  hand 
writvTi  g, 

4  Mass.  E 
*i4a,  Tudor  V 
Peck^  in  er- 


all  the  authority  and  power  that  referees  have  been,  or  may 
hereafter  be  vested  with,  who  have  been  or  shall  be  appointed 
by  rule  of  court."  And  by  the  third  section,  the  court  shall 
have  cognisance  thereof,  *^  in  the  same  way  and  manner,  and 
the  same  doings  shall  be  bad  thereon,  as  though  the  same  had 
been  made  by  referees  appointed  by  a  rule  of  the  same  court.^ 
This  act  extends  to  '*  a  dispute  of  what  nature  soever,"  be- 
tween the  parties.  But  tlie  fourth  section  seems  to  extend  to^ 
or  contemplate  money  only.  This  act  does  not  extend  to  ti- 
tle to  freehold  estate^  By  this  act  the  rule  b  entered  into  be- 
fore a  justice  of  the  peace. 

^2.  In  this,  as  in  other  cases  of  awards  it  is  no  objection 
the  witnesses  are  not  sworn  before  the  referees,  if  the  party 
do  not  require  it  at  the  time  ;  nor  that  they  alone  examine  any- 
of  them,  if  not  by  the  influence  of  the  party. 

%  3.  On  the  above  act  there  have  been  several  decisions. 
In  this  ease  it  was  decided,  that  the  justice  of  the  peace,  who 
takes  the  acknowledgment  of  the  parties  to  the  rule,  cannot  be 
one  of  the  referees.  How  a  partnership  demand  must  be 
signed  be. 

^  4.  The  report  of  the  referees  on  this  act,  must  be  made 
to  the  court  of  Common  Pleas,  holden  next  after  the  award 
made ;  and  if  the  court  had  commenced  its  session  previous 
to  the  making  the  award,  the  report  of  the  referees  cannot  be 
returned  and  accepted  at  that  term.  And  if  it  be  so,  it  is  er- 
ror ;  for  by  the  words  of  the  act,  the  report  is  to  be  made  to 
the  court  bolden  next  after  the  report  is  made,  and  if  not  so 
made,  the  submission  is  void.  See  14  Mass.  R.  148,  149, 
Walker  r.  Melchor — all  must  hear. 

^  5.  In  this  action  it  was  adjudged,  that  there  must  be  a  de-* 
mand  annexed  to  this  rule,  entered  into  before  a  justice  of  the 
peace,  and  if  there  be  not,  it  is  error.  This  demand  annexed 
is  required  by  the  words  of  the  act.  Where  no  review  on 
such  a  report,  14  Mass.  R.  360. 

^  6.  In  a  writ  of  error  brought  in  this  case,  it  was  held  to 
be  error,  if  the  demand  annexed  to  the  original  submission  be 
not  subscribed  by  the  person  making  it.  "niis  being  a  special 
jurisdiction  in  derogation  of  the  common  law,  roust  be  strictly 
pursued,  in  which  case  nothing  is  to  be  understood,  but  what  is 
apparent. 

^  7.  In  this  case,  on  a  writ  of  error,  the  court  held,  that  the 
report  of  the  referees  on  this  act  must  be  confined  to  the  mat- 
ters contained  in  the  agreement  of  submission  acknowledged 
before  the  justice,  and  if  there  be  several  rules  between  even 
the  same  parties,  there  must  be  several  reports ;  nor  can  the 
parties,  by  their  after  agreement,  extend  the  rule  properly  ac- 
knowledged, to  matters  not  contained  in  it ;  and  any  agree-- 
ment  to  this  purpose  is  void,  not  acknowledged. 
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^  8.  Cook  in  this  case  had  demands  against  Daniel  and    Cfl.  13. 
Amos  Whitney,  partnen  in  trade.  Daniel  and  then  Amos  died,    Art.  9. 
and  the  pit.  in  error  administered  on  the  estates  of  Amos  and   <.^^v^^ 
DanieL   The  parties  snbmitted  all  demands  Cook  had  against  6  Mbm.  R. 
the  said  deceased  partners,  ot  either  of  them,  and  all  de»  ^^t  ^J^^^i 
taands  they,  or  either  of  them  had  against  Cook.    The  court  ^^^cook. 
re-committed  the  report  of  the  referees ;  and  they  in  t|ie  same 
term  reported  there  was  due  from  said  Amos'  estate,  survkfimg 
pariuery  in  his  administrator's  hands,  $1002,  with  costs  of  court; 
and  said  Whitney  to  pay  costs  of  reference. 

^  9.  The  court  observed,  that  two  objections  were  made. 
Fint,  tiiat  the  report  was  not  made  to  the  next  court  &c.  This 
objection  was  overruled ;  for  after  the  recommitment,  the  par- 
ties had  day  in  court,  and  the  amended  report  might  be  made 
at  a  succeeding  term,  during  which  the  referees  shall  have 
i^preed  upcm  it. 

Second  objection,  that  it  was  not  competent  for  the  parties 
Id  submit  these  several  demands  by  one  rule  before  a  justice, 
that  is,  of  Cook  against  two  estates,  of  Daniel  and  Amos  Whit- 
ney, on  which  the  ph.  in  error,  had  taken  separate  administra- 
tions.  But  this  objection  also  was  overruled.  In  this  case 
die  court  said,  this  wiis  a  kind  of  action,  but  not  pending  in 
court ;  all  the  report  was  made  to  the  court ;  and  that  it  had 
power  to  recommit;  and  that  all  the  demands  submitted 
were  demands  between  the  same  parties,  and  that  a  rule  of 
this  kind  is  provided  for  by  the  statute  ;  that  Cook's  demands 
were  against  the  partnershipf  and  these  ^'  he  could  substtotiate 
against  the  administrator  of  the  sturviving  partner ;"  and  the 
costs  to  be  paid  by  the  administrator  must  follow  the  damage!^ 
which  are  reported  to  be  a  charge  on  the  partnership  jfund* 
Judgmrat  affirmed  with  costs  (o^  the  deft,  in  error,  in  this  the 
referees  settled  the  costs  of  reference ;  and  so  is  the  practice 
in  Massachusetts  generaUy. 

In  thb  case  the  court  held,  that  the  pit's,  demand  annexed  6  Bfa«.  R. 
to  the  rule  must  shew  oa  what  account,  and  for  what  cause  the  ^'i^^''^ 
demand  was  made.     And  if  the  court  reject  the  report  of  the  j^  Hac^*^' 
referees,  for  want  of  power  b  them,  the  court  cannot  award 
costs  ;  fiur  when  it  rqected  the  report  Uxt  want  of  autbori^ 
in  the  referees,  its  power  over  the  cause  ended. 

<^  10.  On  such  a  justice  rule,  all  the  referees  must  hear  the  !^^^^'J|^' 
parties,  though  a  major  part  oidy  may  report ;  and  a  writ  (^f  pit 'in  error, 
error  fies  on  the  judgment  of  court  on  such  a  report ;  and  if  v-  Priu. 
two  only  sign  the  report,  it  must  appear  by  the  record  that  all 
the  referees  heard  the  parties. 

^11.  This  was  a  report  on  the  referee  act;  held,  the  court  6Mtfls.lt 
may  recommit  it  m  die  same  manner  as  cm  made  on  a  rule  3?:?!!f!lL. 
of  oanrt.    If  the  referees  on thia  actreport  a  certain  sum  doe  «.  spgisod. 
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Bac.  Arfo.  27. 
— Bac.  Abr. 
133. 


Bac.Arb.138 

2  T.  R.  646, 
lee  Willes 
62. 

Moore  3  pi. 
8.— Bac.  Arb. 


Ch:  13.    to  B,  a  party,  the  Commoii  Pleas  may  legally  enter  judgmeol 

Art.  10.    for  a  less  suid,  B  releasing  the  difierence  cm  the  record.    14 

V^V^  Mass.  R.  252,  253. 

Abt.  10.  Mutual  releases.  The  ttme  of  ike  submission  if, 
or  should  be  a  knoxumfact.  So  of  the  award.  Nothing  can  be 
submitted  but  disputes  and  matters  between  the  parties,  at  the 
time  of  the  submission.  This  is  clear  ;  and  as  the  award  must 
pursue  the  submission,  and  can  be  ralid  only  as  it  embraces 
matters  in  it,  it  is  clear,  the  award  is  void,  as  to  any  matter  aris- 
ivg  after  the  submission^  except  costs  and  interest,  and  some 
such  things  as  depend  on  the  matters  referred;  as  if  the  sub- 
mission be  of  ewes  ioith  lambj  which  ewes  after  the  submission, 
and  before  the  award  have  lambs,  no  award  can  be  made 
touching  the  lambs ;  for  they  were  not  in  bebg  at  the  time  of 
the  submission. 

^  2.  So  where  the  dispute  is  about  land,  the  award  may  em- 
brace rents  accruing  after  the  submission,  as  things  in  substance 
included  in  the  principal  matter  submitted  :  and  now  even  in 
England  costs  attend  the  submission  on  the  same  principle. 

^3.  So  an  award  is  good,  that  A,  one  party,  make  a  lease 
to  B,  the  other,  and  that  B  therefor  pay  A  £10  yearly. 

'^  ^4.  Arbitrators  can  make  but  one  award ;  and  that  must 

be  strictly  within  the  time  allowed.  They  can  have  no  power 
to  award  a  release  of  any  matter,  action,  or  cause  of  action, 
accruing  after  the  submission.  This  point  has  been  agreed  at 
all  times,  and  the  question  has  been,  how  to  consider  a  release 
awarded,  so  as  to  include  such  matter  after  the  submission,  or 
any  award  embracing  such  matter.  At  first  it  was  held,  that 
tkioarding  rdeases  to  the  tim£  of  the  award  was  void^  as  in- 
cluding more  time  than  was  submitted  ;  then,  that  it  should  be 
averred  that  no  new  matter  did  arise  between  the  submission 
and  award.  And  finally,  if  releases  be  awarded  to  the  tim^  of 
the  award,  it  is  good,  because  no  new  matter  of  action  shall  be 
intended  in  the  interim^  if  not  shewn  by  the  party  objecting  to 
the  award  on  this  account ;  and  because,  mainly  a  release  to 
the  time  of  the  submission  is  a  good  one,  and  one  is  void,  so 
far  as  it  respects  any  matter,  action,  or  demand  arising  after 
the  submission.    And  if  an  awa|;d  have  no  date,  the  date  as  in 

Salk.  76.  the  case  of  a  deed  is  the  delivery  of  it.  Hence,  a  submission 
was  of  "  all  controversies  pending,"  and  the  award  was,  "  that 
all  suits  now  pending  between  2ie  parties  shall  cease  ;''  and 
that  the  deft,  pay  the  ph.  i&lO,  in  full  of  all  demands,  and 
release  all  demands  to  the  time  of  the  awards  and  on  the  pay- 
ment of  the  j&lO  the  pit.  should  release  to  the  deft  &c.  The 
court,  on  error  brought,  held,  that  an  award  of  a  general  re- 
lease of  all  demands,  till  the  time  of  the  award,  is  good  ;  for 
nothing  new  shall  be  mtended  to  have  arisen  in  the  Keaa 
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lime ;  and  if  any  new  demand  or  controversy  did  happen  in  Ch.  13. 
the  mean  time,  the  award,  as  to  that  new  demand  or  controversy,  Art,  10. 
is  void,"  for  that  was  not  submitted.  "  And  it  is  a  good  per-  v^^v"^^ 
formance  to  tender  a  release  of  all  matters  in  controversy  to  Bac.  Arfo. 
the  time  of  the  submission ;"  this  is  all  he  is  bound  to  do,  and  H9, 120.—^ 
new  matter  is  not  intended  if  not  shewn  in  pleading.  f!ll«\?%.?l' 

(^  5.  In  a  smiuar  case  of  a  submission,  July  29,  and  an  Cro.  Jam. 
award  made  August  8,  the  court  held,  the  whole  award  was  ^^:  ^^^-m 
void.    In  this  case  the  award  was,  that  the  ph.  have  a  horse  Jcro! Jam. ' 
in  dispute,  and  £S  paid  him  by  the  deft,  for  costs  and  mil-  448,578,664. 
iual  releases^  including  about  two  months  after  the  submission ;  ^ITcro  El 
the  action  was  for  the  £3,  and  on  demurrer  the  court  held,  86I.— Hob. 
that  though  the  award  was  on^  and  concerning  the  premiiet^  19J.— lOCo. 
and  no  new  matter  shewnj  yet  it  was  void,  as  to  the  releases,  ^^* 
the  pit.  not  shewing  there  was  no  new  matter ;  and  these  being 
void,  there  is  nothing  awarded  for  the  define,  benefit,  so  all  on 
one  side  and  void.     But  2  Cro.  578  there  was  a  contrary 
intendment,  and  so  Cro.  £1.  858,  and  so  other  cases. 

^  6.  So  auumpnt  for  AQs.  awarded,  and  verdict  for  the  ph.,  Cro.  El.  86I, 
it  was  moved  in  arrest  of  judgment,  that  the  award  was  void,  p^^^f '^  ^' 
as  it  was  made  of  more  than  was  submitted,  as  only  actions  at 
the  day  of  submission  were  ^referred,  and  the  award  was  of 
controversies  at  the  day  of  the  award.  But  the  court  held  the 
award  was  good,  as  it  is  of  and  vpon  the  prem$es,  the  things 
submitted ;  and  though  tb^e  award  seeras  to  extend  to  more, 
yet  the  words,  upon  and  concerning  the  premises,  restrain  it  to 
the  thing  submitted,  and  this  is  according  to  the  best  author- 
ities. 

^  7.  Where  the  award  is  on  ^  premises,  and  the  releases  3  Lev.  188^ 
are  general,  and  come  down  to  no  particular  time,  it  shall  be  ^^"l!!^,^ 
intended  they  were  awarded  only  to  the  time  of  the  submis-  Arfo.  il8. 
sion,  and  so  the  award  is  good. 

^  8.  An  award,  that  ail  actions  are   to  cease  amounts  to  Barnes  48.— 
a  release.     The  intention  of  the  arbitrators  b  clear,  and  the  ^^'q^\^' 
form  is  not  material.     Their  award  operates  like  a  judgment 
to  bar  and  bind  the  parties. 

^  9.   If  two  partners  refer  all  matters  in  difference  be-  |  ^,  bi.  ^% 
tween  them,  the  referees  may  dissolve  the  partnership  between  QrMne  r. 
them.  ^"^"^ 

^  10.  An  award  that  orders  partition,  but  orders  no  deed  wuies248, 
to  be  given,  is  void.     No  partition  of  land  can  be  made  with-  ^.^i^n  ^• 
out  deed,  by  statute  law.     In  this  req[>ect^  an  award  is  not  like     '  ^"' 
a  judgment. 

^  11 .  On  the  whole,  the  above  case  from  Salk.  76,  must  now 
be  considered  as  law,  and  the  old  cases  to  the  contrary,  as  not 
law.  These  rested  on  a  very  erroneous  principle ;  in  them  noth- 
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Ch«  13.  ing  was  intended  in  favour  of  the  parties'  own  acts,  amicabljT 

Art.  11.  to  settle  their  disputes. 
V,^^y^^       Art.  11.  Awards  void  in  part.  ^  1.  It  appears  in  art.  9 

2  wilf.  298,  above,  and  in  the  books,  that  many  awards  are  void  in  part ; 
AddboBv.  bence,  an  important  question  arises  often,  when  does  the  void 

^'  part  vitiate  the  whole  award.  The  rule  is,  that  when  the  good 

part  and  the  void  part  are  distinct  and  indq^endent^  the  good 
part  will  stand  in  force.  But  when  any  thing  in  the  void  part 
enters  into  the  consideration  of  the  good  part,  and  so  these  ' 
871  Aabert  fSP^  ^^  ^^^  P^^^  ^^  blended  together  and  not  distinct,  the 
r.  Mmfee.  whole  award  is  void.  Award  set  aside  for  a  bad  debt  includ- 
ed, good  for  the  rest. 

^2.  As  in  a  submission  of  all  matters,  so  that  the  award  be 
made  on  the  premises,  and  at  an  after  day  the  award  is  made, 
that  one  release  all  matters  to  the  time  of  the  awards  and  the 
otlier  pay  £10;  here  is  an  award  pnnui  yiicie,  both  sides, 
but  the  releases  being  void,  the  whole  awwi  is  so,  for  the 
release  was  intended  as  a  part  of  the  consideration ;  but  now 
Pickering  v. '  ^  ^®  release  wQuld  be  held  good  for  all  matters  brfore  the 
Watson.         mimtttum,  the  award  would  be  viewed  as  mutual  and  good. 

3  Lev.  414.—  ^  3.  An  awu'd  that  the  deft,  pay  the  ph.  £7  10«.  and  the 
420,  Baimve  ^^^^  ^^  ^  ^"'^^  ^^^  P'^'  ^^^  against  tiic  defts.,  and  thereon  mn- 
V.  Atkins.—  tual  reUaies  to  be  given,  the  court  adjudged  that  this  was  a 
^Cast^   good  award  as  to  tlie  £7  lOi.,  and  void  as  to  the  costs,  as  to 

them  being  uncertain  ;  and  that  on  pa)rment  of  the  £7  lOf. 

Wilies  64       ^^^^  "p^xXj  ought  to  release,  and  not  wait  for  the  performance 

Chandler' r.    as  to  the  costs,  as  to  which  the  award  was  void.     In  this  case 

Fuller.— 2  T.  the  costs  Were  a  distinct  article,  and  for  the  award  to  be  good 

I  |f^i7223.  ^  P^^  ^^^^  P^  ^^^  ^®  distinct  and  independent.  The  arbi- 

.  — 2  w.  61.     trators  may  award  the  pit.  his  costs,  and  also  award  costs  of 

&  E^644—    reference  to  be  taxed  by  the  proper  officer,  and  if  die  officer 

8  East  13.—  tax  the  former,  the  award  will  be  good  for  the  pit's,  costs,  and 

1  Bin.  61.      bad  for  the  costs  of  rc^^erence.     For  it  is  clear  the  referees 

cannot  award  costs  of  reference^  though  they  may  the  costs  of 

the  party  by  the  English  law.     See  Whitney^  adm.  v.  Cook, 

above. 

BM.ATb.lJB3» .    §  4.  Submission  to  the  award  of  A,  so  that  it  be  made  at, 

134, 145.        Of  before  April  30 ;  he  made  one  April  30,  and  awarded  that 

the  parties  within  four  days  release  to  each  other  to  the  tkne 

of  the  submission,  but  that  if  either  be  discontented  with  the 

award,  and  by  May  20  pay  the  other  party  l(h.  then  it  should 

be  void.    The  court  held  this  was  a  good  award,  and  that  tbe 

Ikst  part  only  was  void,  for  the  proviso  to  make  it  void,  after 

rhe  executions  of  the  releases  is  repugnant,  but  if  this  avoid- 

^_lj  1^       ing  proviso  had  been  within  the  four  days,  the  award  would 

have  been  void,  as  it  would  have  been  do  final  end  of  the 

dispute. 
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^  5.  An  awardy  that  CMie  party  assure  lands  sdbmitted,  to  Ch.  13. 
the  other  and  his  w^t^  is  void  as  to  her,  as  she  is  no  party,  Art.  IS. 
and  the  assurance  must  be  to  the  husband  alone.  v^v^b^ 

^  6*  The  courts  of  law   formerly  looked  critically  .into  ?^.f '^l^* 
awards,  but  in  modem  times  they  give  them  a  benign  con-  2ea  'foi  v. 
struction ;  and  now,  if  an  award  be  eeriain  in  pa/k^  as  m  re-  Smith,  and 
gard  to  £20  damages,  and  unuriain  in  part j  as  m  regard  to  ^'^^  ^^^' 
casts   unascertained^  the  party  may  shew  the  award  in  his 
plea,  and  assign  a  breach  m  the  non  pajrment  of  the  £20  on- 
ly ;  and  he  shall  have  judgment,  for  he  may  give  up  the  bad, 
and  rest  <xi  the  good  part.    Costs,  primd  faciei  mean  legal 
costs. 

$  7.  So  if  otf  actions  for  tithes  be  submitted,  and  the  award  i  Com.D^i. 
tie  that  aU  actions  cease,  it  is  a  good  award ;  for  it  is  intended  "^  ^^*  ^^' 
there  is  db  other  action  unless  diey  be  dhewn,  and  the  award 
is  good  for  what  is  submitted,  and  void  for  the  rest. 

§  8.  Debt  on  an  arbitration  bond.  Plea  no  award.     Repli-  ?f?j£S^' 
cation,  an  award  made,  that  the  deft,  pay  the  pit.  26f.  April  AbrmthaU. 
4st,  and  26s.  to  each  referee  May  1st ;  and  on  the  payment  B»Ddon,and 
of  siud  monies,  mutual  releases  to  be  given  to  the  time  of  the  PP;  ^^^»^^' 
award.    The  court  held,  this  award  was  good  as  to  paying' 
the  25s.  April  1st,  and  void  as  to  the  25f.  to  each  referee. 
And  as  to  the  release,  that  it  was  vend,  so  far  as  it  exceeded  the 
submission ;  and  that  the  releases  might  be  to  the  time  of  the 
submission.   This  diffisrence  must  be  taken,  that  the  justice  of 
the  award  be  not  affected  by  the  void  part  being  rejected. 
And  if  the  ^diole  will  be  unjust  by  rejecting  the  void  part,  the 
wlK^e  must  be  set  aside. 

^  9.  Though  the  pit.  refer  aU  matters j  he  may  sue  any  mat-  4  T.  B.  146^ 
ter,  on  proof  it  was  not  laid  before  the  referees ;  but  then,  the  p|[^y ' 
rel^ees  must  not,  mtentionally,  omit  any  matter  referred.    As  — wiiie's  |B8, 
where  they  decided  all  matters  but  one,  and  gave  liberty  to  Bradford  r. 
one  of  die  parties  to  prosecifte  the  matter,  if  he  chose.    In  this    ^^^' 
i^ase  the  award  was  deemed  bad  tn  toto,  though  the  excepted 
matter  be  excluded  from  the  releases.    But  the  referees  may 
except  a  certain  thing  not  in  dispute,  as  a  note,  that  it  shall 
stand  and  be  paid. 

Abt.  12.  How  awards  may  be  performed.     On  a  view .  of  i  Bac.  Abr; 
aU  the  cases,  it  appears  that  an  award  to  pay  money  in  the  ^i^^^"^ 
bouse  of  a  stranger j  if  not  a  tavern  or  coffee-house,  is  bad  ;  an^l  Com, 
but  at  the  house  is  good ',  for  they  may  pay  at  his  house  and  ^-  ^^' 
not  be  trespassers. 

§  1.  There  must  be  a  demand  of  the  thing  awarded,  and  Mk.  88.— 
tender  and  refusal  has  the  same  etBect  in  awards  as  in  other  i^o'^.''^' 
cases ;    and  when  one  party  tenders  his  part,  he  has  a  right  to 
have  what  the  o^r  is  to  do  to,  or  for  him.    As  if  one  tender  j  ^oi.  Ahr. 
the  £10  he  was  awarded  to  pay,  he  may  sue  for  the  release  264,266,  ;!67. 
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Ch.  13*    the  other  was  awarded  to  make  to  him,  though  the  release 
Art.  13.    was  to  be  made  on  the  receipt  of  the  £10.. 
K^^x^U       §  2.  An  award  will  not  be  enforced  when  obtained  by  fraud 
Bac.Arb..      or  cpncealment  of  a  party,  or  by  corruption  or  partiality  of 
179.  the  referees. 

Sulk.  76.        .    ^  3.  And  if  one,  who  is  to  receive  money,  refuse  it  on  a 
tender,  he  is  as  much  bound  to  sign  a  release,  as  if  he  actual- 
ly received,  it. 
Bac.  Arb.  ^  4,  Where  costs  are  awarded,  they  are  as  between  party 

135,221,222.  ^^  party y  and  not  as  between  attorney  and  client^  unless  the 
referees  expressly  so  award ;   as  that  Uie  pit.  have  all  his  ex- 
penses, or  use  other  words,  shewing  they  mean  he  shall  have 
his  actual  costs.     In  pleading  a  tender  of  the  performance  of 
an  award,  ad  hoc  paratus  is  not  necessary  to  be  pleaded.  Some 
books,  however,  are  otherwise. 
Bac.  Arb.  136.      ^  5.  Costs  may  be  ascertained  by  4ie  pit's,  bill  given  to  the 
--3  Lev.  18,    d^elt ;   but  an  award  that  the  deft,  pay  the  pit.  £11  10*.,  and 
BfMmve  t,     ^i  reasonable  expenses  sustained  by  Uie  pit.  about  his  said  suit, 
Atkins.  is  uncertain  and  void.    But  since  where  it  was  awarded  that 

^riick^a-  ^^  P"^*  f^y  ^6  ^8^9  <^d  °^  o^^  appointed  to  tax  them,  the 
bove.— Stra.  court  suppUed  it  by  ordering  the  master  to  do  it.  A  parol 
TO7,  Dudley's  award  may  be  pleaded  ready  to  be  delivered,  &£c.  Salk.  75, 
o^s  tr.  and  sufficient  if  only  made. 

Bromil,  Art.  1 3.  fVh^  awards  are  certain  and  finals  or  not.   $  1 .  A 

6  Co* 77^8  ^°^  ^  submit  all  disputes  as  to  lands,  and  award  that  A  enjoy 
Samon's'  '  i^  &nd  that  B  give  him  a  bond,  is  void ;  for  the  sum  of  the 
Case.—  bond  is  not  named,  and  there  are  no  data  on  which  to  find  it. 
^roiiara!  ^"^  every  award  ought  to  be  certain,  that  the  party  may  know 
3i4,Tbinnp.  what  be  has  got  to  perform.  1  Day's  Ca.  in  Er.  130. 
f  t'Th"  5ftf)  ^  ^*  ^^^  persons  submit  controversies,  as  to  the  right,  title, 
Rc^ Abr.263.-  ^^  possession  of  200  acres  of  land,  called  Kelstom  Linge^ — 
Bac,  Arb  131.  award,  that  in  the  waste  lands  of  the  town  of  Kelstom^  cme 
— Ld'^Ra^m  ^^^^  ^^^^  ^®  brakes,  there  growing,  during  his  life,  paying  to 
124, 234.—  the  other  2s.  a  year,  without  giving  any  name  to  the  land  in 
12  Mod.  685.  the  award;  this  award  is  void,  and  cannot  be  helped  by  aver- 
304.— 2ctin*  "^®"^»  ^^^'  ^^®  brake  land  is  the  200  acres  submitted,  and 
327, 235.—  '  not  other  land  ;  for  the  party  cannot  expound  the  intent  of  the 
9  East.  436.  arbitrators,  whose  office  it  is  to  end  all  differences  directly,  or 
by  reference  to  something  certain.  Costs  of  reference,  also, 
are  included  in  costs  to  abide  the  event.  9  East.  436. 
M^d  ?*"  §  3.  By  all  ihe  above  cases  in  regard  to  costs  or  expenses 

195.J.  ^'  in  tlie  sixth  and  eleventh  articles,  die  rule  seems  to  be,  that 
Barnet5«,  if  costs  of  court  are  meantj  they  shall  be  taxed  by  the  proper 
18*41^*^  officer,  and  so  reduced  to  a  certainty  by  a  mere  ministerial 
2  Wils.  266.  &c^  i  b\xx  if  not  such  costs,  but  expenses  generally^  they  are  un^  * 
— Str^T^,  certain^  and  the  referees  must  reduce  them  to  certainty,  or  the 
vJtokl^^  ^^^^  ^  ^  diem  will  be  void.  Award,  certain  actions  be  dis» 
s  Vent.  248.    contmued,  and  each  pay  his  costs  is  final.   9  East.  497. 
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^  4.  What  is  a  certain  and  final  award  or  not.     An  award    Ch.  13. 
is  good,  that  one  party  pay  £105  to  the  other  by  such  a  day ;    Art.  13. 
and  if  then  not  paid,  £110  by  such  a  day ;  for  it  is  but  a  pen-  v^V^^ 
alty  for  the  non-payment  at  the  day,  all  which  is  in  the  arbi- 
trator's power.  Bac.  Arb.  70;  1  Com.  D.  585 ;  1  Rol.  Abr.250; 
Cro.  Jam.  534 ;  1  Keb.  335  ;  2  Keb.  670,  838 ;  2  Mod.  238. 

^5.  So  an  award  is  good  that  one  party  enjoy  the  land  Cro.  Jam. 
three  years,  and  pay  so  much  rent  every  6  months  ;    and  on  423,Fur8ert>.. 
failure  to  pay,  the  award  for  enjoying  the  land  to  be  void.  To  2  Atk.  601. . 
pay  debts  named  in  moieties  is  good.  - 

^  6.  It  is  enough  the  award  agree  in  substance  with  the 
submission,  but  the  intentions  of  the  referees  must  be  expres- 
sed or  implied  in  their  award  itself;  and  if  not  so,  no  intent  can  ^^^  ^^  ^ 
be  averred ;  but  this  intent  may  be  expressed  in  the  award  it-  ^oVer  242. 
self,  or  in  any  paper  made  a  part  of  it  by  reference,  as  in  Beal  —Plow.  396. 
V.  Beal,  Winter  v.  Garlick,  and  other  cases. 

§  7.  A  question  then  often  arises,  it  the  award  be  accord-  Dyer  SM2. 
iog  to  the  submission  in  substance.  Cases.  The  submission 
was  of  right  and  interest  in  land,  and  the  award  was  of  the  pro- 
fits. Adjudged  this  was  not  according  to  the  submission.  So 
of  '^  all  actions,"  a  cause  of  action  is  not.  But  all  actions  and 
quarrels  include  a  cause  of  action. 

^  8.  Submission  by  the  husband  of  all  disputes  as  to  money  Co.  L.  286. 
laid  out  for  his  wife,  at  her  request.     Awardbbat  he  pay  $340  ^'^^*^* 
for  all  sums  laid  out  for  her,  (omitting  at  her  request,)  is  not  v.  Bridge. 
according  to  the  submission^ 

^  9.  A  parson  and  his  parishoners  recited  a  dispute,  if  his 
tithes  shall  be  paid  in  specie  or  not,  and  submit ''  all  matters, 
as  well  spiritual  as  temporal,  from  the  beginning  of  the  world  |  boI.  Abr. 
to  the  present  day."     The  award  is  good  that  awarded  him  246.— 
£7  for  his  tithes,  due  befcMre  the  submission,  and  that  they  pay  ^*°'  ^^'  ^ 
him  £4  a  year  for  the  tithes  growing  due  after,  for  the  right 
to  the  tithes  was  in  question  and  submitted. 

§10.  In  most  cases,  things  particularly  mentioned  in  thesH.c.  la— 
submission  must  be  particularly  determined,  and  no 'award  ^*'*^-^'*- ^^• 
should  be  made  of  things  not  mentioned  in  the  submission, 
yet  however  the  award  may  be  of  thmgs  which  depend  on  the 
principle,  that  is,  of  such  things  as  relate  to,  or  depend  on, 
the  tUngs  in  the  submission,  though  not  expressed  in  it ;  as 
where  the  title  and  possession  of  land  are  submitted,  the  award 
may  include  the  evidences  concerning  it.  So  as  to  debts  and 
the  evidences  of  them,  as  above. 

§  11.  The  submission  was  to  four  referees,  ^'of  all  actions  Cro.  Jam. 
and  demands,"  so  as  that  the  award  be  made  by  them,  or  any  ^^J.^  pgn. 
three  of  them.  Plea,  no  award  mad^ ;  the  pit.  shewed  that  three  ring. 
of  them  awarded  that  all  actions  cease  except  a  bond,  which  was  Bac.  Arb. 
to  stand  and  be  paid.     This  was  held  to  be  a  good  award,  for  i^;"~  ®  ^ 
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Ch.  13.    three  bid  poworyand  tn  author!^  najr  be  divided,  though  an 
Art.  14*    interest  cannot.    And  in  respect  to  the  bond  there  was  an 
K^Y^j  award  made,  yiz.  that  it  stand  in  force  and  be  paid.    Adjudg- 
ed on  error. 
Bao.  Art).  ^  13.  If  all  matters  to  January  29,  be  submitted,  and  the 

JaoT^iL'     ^^^^^  ^  o(  all  matters  to  January  38,  the  award  is  good  ;  for 
no  matter  shall  be  intended  to  have  arisen  after  the  38th,  un* 
less  it  be  shewn* 
Barnes  42,         ^  IS*  And  an  award  is  good,  though  it  does  not  appear  when 
jSj—Bac.      it  was  executed. 

'  ^'  {^14.  Parties  are  not  bound  by  a  submission,  when  they  sub- 

mit, erroneously  thinking  they  are  bound  to  submit.   4  Cranch 
347. 
Bac.  Arb.  Art.  14.  Several  rules.     §  1.  The  act  of  limitations  does 

^^  not  apply  to  an  award  under  seal.     See  Limitations. 

Bac.  Art).  41.  ^  3.  If  an  award  be  de  et  super  prandssisy  and  the  wcnrds  us* 
^— ^*  ed  in  it,  be  more  comprehensive  than  the  submission,  it  shall 
90.-^  Cro.  ^®  intended  that  there  was  no  more  matter  between  the  pardes 
286,664.-  for  the  arbitrators  to  consider,  than  was  submitted,  if  the  con- 
^^j^-  ^-  trary  be  not  shewn  ;  or  if  less  comprehensive,  no  more  was  in 
2  Siiand.  190.  controversy  than  the  award  naturally  comprehends,  if  the  con* 
— Willes  66,   trary  be  not  shewn. 

Smfth! "  ^  3.  A  submission  of  all  actions  does  not  include  causes 

Bac.  Arb.  33.  of  actions ;  nor  tfoes  one  *^  of  all  actions  and  quarrels,"  include 
Zr^'  \^*  ^^^^^  ^^  tenements ;  but  one  of  all  demands  includes  **  all  mat- 
84, 86!  ^^^^  concerning  the  title  of  lands."     Nothing  is  intended  to  be 

referred  but  matters  then  in  dispute. 
Stra.  1144.—  ^  4.  All  matters  in  difference  between  A  and  B  mclude  a 
624^Bac  demand  A  has,  as  executrix,  against  B.  So  a  demand  A's  wife 
ArtiTiei.-^  has  as  executrix ;  for  A  has  a  demand,  when  he  has  one  in 
l^^P'  his  wife's  right  as  executrix,  and  b  liable  for  debts  she  so  owes. 
Salk.  71.—  ^  ^*  Arbitrators  may  award  any  thing  depending  on  the 
2  Wilt.  io.  principle  submitted.  Hence  in  a  submission  of  all  debts,  they 
may  award  a  release  of  the  bonds  &c.,  for  they  are  but  a  con* 
sequence  of  the  debts. 
1  Mod.  9.—  ^  6.  K  a  father  and  minor  son  submit,  on  one  part,  and  A 
60^9^^  ^'  on  the  other,  the  father  is  bound,  and  an  award  may  be  made 

between  him  and  A,  and  is  good  and  valid. 
Kyd  on  ^  7.  If  three  men  commit  a  trespass  upon  A,  and  A  and 

t^^^kV'  ^"®  ^^  ^^®"^  submit,  and  an  award  is  made,  the  other  two  tres- 
62,  ^.      '    passers  may  take  advantage  of  it,  though  not  parties,  b  extin- 
guishment of  the  trespass  or  wrong,  as  the  satis&ction  of  one 
is  of  all. 
Kyd  248.—        ^8.  So  if  A  keep  my  cattle,  and  they  trespass  oo  B,  and 
Bac.  Ari>.  63.  ^  ^  j  B  ^^^  ^jg  matter  by  award,  I  may  plead  it,  for  the 
trespass  is  satisfied  by  A  ;   and  then  any  one  origiaally  liable 
for  it,  may  plead  this. 
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^9.  If  the  arbitrators  reserve  to  themselves  a  power  witliin    Ch.  13. 
their  limit,  and  over  a  matter  submittedi  the  award  is  not  final,    Art.  14. 
and  so  void  ;  for  a  part  of  their  power  is  not  executed.     But  Vm^v^^ 
if  this  power  go  to  a  matter  not  within  the  submission,  the  j^"^^^' 
power  reserved  is  void,  and  the  award  good  ;  for  here  aU  the  Arblioa^iOB, 

Kwer  delegated  is  executed,  and  the  power  reserved,  or  to  144, 146, 
executed,  is  dehors  the  submission,  and  so  a  nullity.     Bat 
the  arbitrator  may  reserve  to  himself  the  power  to  do  a  minis- 
terial act,  after  the  day  allowed  him  to  award,  but  not  a  judi-  Morrit'oaie. 
cial  act.     If  arbitratore  misconduct,  how  proved,  Salk.  73. 

^  JO.  Some  books  state,  that  arbitrators  cannot  proceed  af-  Bac.  Aib. 
ter  they  have  named  an  umpire,  for  then  their  authority  ceas-  108.— 
es.  But  their  authority  may,  or  may  not,  cease  by  the  arooint-  Jjjf^e  — 
ment  of  an  umpire.     It  may  be  so  delegated  to  them  as  that  this  2  t.  r.  «44» 
act  shall  put  an  end  to  it.     On  the  other  hand,  **  the  appoint-  ^^  ^'  l^^- 
ment  of  an  umpire,  before  their  own  time  for  making  an  award 
is  expired,  may  be  good,''  as  in  the  case  of  Doyley  v.  Pistoe. 
This  depends  on  a  fair  construction  of  the  power  given  to  the 
arbitrators,  in  which  construction  courts  in  modem  times  have 
not  been  very  nice.    As  was  stated  in  a  former  case,  the  ar- 
bitrators may  elect  the  umpire  even  before  they  proceed  to 
busmess,  in  which  case  the  appointment  is,  in  fact,  oonditional, 
that  is,  if  they  do  not  agree,  then  the  umpire  is  to  decide  the 
case  ;  if  they  agree  and  award,  he  never  is  called  upon  to  act. 

^11.  Arbitrators  may  award  a  stranger  to  do  a  ministerial  sae.  Aib.  71 
BCt,  as  counsel  to  advise  the  form  of  a  security,  a  surveyor  to  101.— Cro. 
survey  lands  tc,  but  not  a  judicial  act.      So  an  award  may  ^  J^Jn^*"' 
be  of  such  costs  as  a  clerk  of  a  court  shall  tax,  for  this  is  min-        '       '^* 
isterial ;   but  it  is  a  judicial  act  to  appraise  a  horse,  or  to  ad- 
vise bow  all  actions  be  released.     Palm.  147 ;   Cro.  Jam. 
315;    1  Ld.  Raym.  123,  Bedam  v.  Clarkson. 

^  12.  The  words,  ^'  if  die  arbitrators  cannot  agree,"  mean,  if  1  Mod.  I8I. 
they  do  not  agree.  ts^**'  ^'**' 

^13.  The  better  opinion  is,  that  if  the  umpire  be  named  in  Ba'^.  Arb.  77, 
the  submission,  he  cannot  make  an  award  till  the  time  allowed  78^Bac  Arb, 
the  arbitrators  to  make  one,  be  expired.     It  may  be  otherwise  S}^^^^''*. 
*if  the  arbitratora  name  him.     An  award  is  void,  if  it  direct  an  5  wheatoo 
administrator  &c.  to  pay  money  as  such,  and  in  his  own  right,  8Mr-l  Com. 
and  do  state  how  much  m  each.  D.M4. 

^14.  Though  an  award  cannot  pass  land  or  discharge  a 
speciality,  yet  if  one  submit  these  mattera  by  bond,  and  ^o  not 
convey  the  land  or  discharge  the  specialty,  as  awarded  to  do, 
be  forfeits  this  bond.  Ch.  141,  award  considered  as  involved 
in  the  action  of  debt. 

^16.  It  is  a  general  rule,  that  any  party,  or  any  one  of  a  ][^**""-  5- - 
party,  may  revoke  his  submission  before  the  award,  made,  giv-  Si  1^00!"^ 
ing  notice  thereof  to  the  arbitrators ;   but  then  he  forfeits  hb  sea— 8  Co 
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CIh.  :19*  oMigaiioD  he  has^^ven  to  allele  hyibmr  awcMrd*  7he  mar- 
idrt.  14.  riage  of  a /erne  lofe  j3vrt>iBit(u;^  to  a^rbitradoo,  isof  jtsetf  pi  Tevp- 
\^vqw  ^°  aodoiotice. 

Green  v.  §  10.*  If  in  a  depute  bet\ye€in  -two  parties,  all  matters  19  dif- 

^^47bll  *^*  jft^^^H^e  be  j^ferredy  the  teiereies  may  award  the  partDeirii^ 
WatflOB  ^n  betweeo  them  to  be  dissolved.  So  if  between  a  master  and 
PartiMnhip  apprentice)  the  referees  may  award  the  indentures  to  be  ilelir- 
^®-  ered  up  5.  and  8  East  446. 

sUuB.  R.         Jimericafi  e/a^e^.    ]f  A  cuid  3,  by  ^parol,  refer  a  matter  io 
48,  Town  V,   dispute  between  them,  to  4be  award  of  three  igrbHrators,  and 
^^°^  '         tbey  all  hear  the  pajcties,  and  only  two  of  them  make  the 
awiMrd,  and  the  third  dissent,  the  award  is  not  good,  there  ]be- 
iqg  no  ,poweT:given  tp  a  majority  to  decide. 
9  Wim.  It  ^  .17.  7he  pit.  brought  an  action  on  a,pro.I9i^sory  note  against 

Hod"  iner-  *®  left's,  testator  for  £270.  They  referred  th^  action  and 
rorv?Hodge«  ^U  demands  to  three  referees,  or  any  two  of  them.  The  deft. 
ei*r.  filed  his  account.    Referees  reported  the  pit.  bad  not  suj^rt- 

ed  his  demands,  and  that  the  deft,  recover  costs  of  reference. 
Juclgment  was  correctly  entered  on  this  jeport,  and  bdd  die 
deft,  had  a  fright  to  his  account  filed,  on  which  the  arbi^aioi?s 
di(}  not  report. 
9  Mass.  R.  ^  is.  In  this  case  the  court  decided,  that  if  a  report^of  re- 

JJ*^rJ*?y  ^  Jerees  be  recommitted  to  the  same  referees,  they  are  not  oblig- 
error,  v.  Ha-  ^d  to  alter  it,  but  may  return  the  same  report,  without  bearing 
yen.  the  parties,  if  fully  satisfied  their  report  is  correct.     On  the 

Ifecommitment,  one  of  the  referees,  though  notified,  declined 
attending  ;  these  facts  the  others  reported,  and  further  report- 
ed additional  costs  of  the  referees.      Recommitting  a  report 
.dpes  not  make  it  void. 
9  Bfan.  R  ^19*  Pending  the  action,  the  parties  agreed,  out  of  court, 

610,  Eaton  «.  to  refer  all  demands  to  certain  referees,  who  reported  in  favor 
A™.^'^'  of  the  pit.  Held,  this  did  not  authorize  a  judgment  in  the  ac- 
tion on  the  report,  but  that  in  the  trial  of  the  acUon  the  report 
may  be  used  to  ascertain  the  pit's,  damages. 
7MassJt.809,  %  ^^'  '^bi^  ^^  assumpsit  far  money  bad  and  received.  It 
Boyd f.  Da-'  had  been  referred  by  rule  of  court,  and  in  the  rule  the  ph. 
'^'  agreed  he  bad  no  other  demand  against  the  deft. ;    the  refe- 

rees reported  the  deft,  still  held  sundry  notes,  ^e  proceeds  of 
which  would  belong  to  the  pit.  when  collected,  and  made  a  list 
^f  them.     Held,  tUs  agreement  was  no  bar  to  a  future  action, 
for  these  proceeds,  when  collected  y  for  the  referees  express- 
ly negatived  the  pit's,  concession  jn  the  SMbmission. 
9  Mass.  R.         ^  ?^ •  '^^  W^  ^  ^^it  of  ^iTor.     Aiyl  held|  1  st.  A  declaring 
199,  Kino-     on  an  award,  alleging  no  promise  of  the  parties  to  perforsn  il^ 
lu^'^^r^  ms  good  aibf  verdi^.     2d.  But  a  declaration  not  allegrog 
^.  m  erro  .    ^j^j^  award  was  published  or  made  known  to  the  deft.,  but  by 
liringing  the  ^tkp^  fs  clearly  bad.     3^^  A  justice  of  the 


AKBiniATION.  979 

ppaee  l»tt  no  power  to  give  judgment  on  an  awarcL  Theaotkvr  Oa.  IS. 

^22.  An  award  set  aaide.    The  only  eompetent  evidence,  Vi^V^r 
that  an  award  made  pending  the  suit  was  afterwardiB  set  aside, 
is  a  transcript  of  the  record,  dolf  proved.    4  Manfiurd  241. 
,  Amt.  l^    ^  1.  Held,  if  arfaittatorB  chosen  by  the  parties  2  Johot.  R. 
make  a  mistake  in  the  calculation  of  the  sum  awarded,  no  ac-  ^%^*^''^ 
tion  at  law  lies  to  correct  the  mistake,  nor  can  they  be  ad**  *'       ^ 
mitted.  to  prove  it* 

%  2.  When  an  award  is  inal  on  the  face  of  it,  nothing  ddion  a  Johm.  R. 
the  award  can  be  pleaded,  or  given  in  evidence  against  it;  nor  ^Z?J^?*^^ 
can  it  be  impeaohed  ^  but  Hh*  the  misbehaviour  or  corrupt"  **        * 
conduct  of  the  arbitratars. 

^2.  This  submission  was,  so  that  the  award  &c«  be  ready  to*  1  Wiis.  122.^ 
be  delivered  to  the  parties,- on  or  befiore  such  a  day.      In  an  |/b^^ 
aotion  on.  the  bond,  the  deft,  pleaded  no  award  was  ready  to  luckett^ 
be.  delirared  tar  the  parties;  the  ph.  replied^  that  though  naKydlis^iie. 
award  was  ready  to  be  delivered  to  the  deft,  yet  one  was  ^^{[|^ 
maflfe  and  ready  to  be  dehvered  to  the  ph.,  and  was  delivered  sH.  imC^ 
to  him.     On  demurrer^  the  replication  was  adjudged  bad.  Al-  J^J^^:  J^ 
so  heU,  the  audioriQr  ghren  by  the  submission  to  arbitrators,  ^v-^li  do. 
must  be  strictly  purw^d.    Cro.  El.  797,  885  ;    1  Ld.  Baym. 
115^  cited  Cro«  Car.  541. 

%  4.  The  parties  supposed  themselves  bound  by  law  to  re*  4  craocb, 
fer,  and  under  this  mistake  submitted  their  matters  tD  arbitral*  847.-8  D.  k 
tion.   Held,  the  award  made  by  the  arbitrators  in  such  case  is  jhomMoo  v. 
not  obligatory.     See  2  Bos.  h  P.  131,  Tattenall  v.  Groote ;  Chmock. 
covenant  to  refer  is  no  gromid  of  aotion  if  not  performed* 

%  5.  Held,  if  referees  in  a  cause  unreasonably  refiise  an  ttf^StJ^' 
adjournment,  when  requested,  and  w^d  by  a  parnr,  in  order  9.  fivt- 
that  he  may  be  enabled  to  produce  his  witnesses  befcure  the 
referees,  their  report  will  be  set  aside ;  but  the  court  will 
not  do  this,  where  referees  are  chosen  by  consent  of  pardes, 
and  without  a  rule  of  court,   1  Johns.  R.  315,  Miller's  case, 
not  even  on  affidavit  of  merits,  1  Johns.  R.  492,  SUvem<m  v. 
Btedcer.    But  if  they  order  parties  to  withdraw,  and  in  their  j  j^^^^  ^ 
absence  examine  witnesses,  the  court  will  set  their  report 
aside. 

So  the  court  set  a  report  aside,  because  the  referees  declin-  1  l>"Uat  480. 
ed  to  eonsider  the  most  material  ground  of  the  controversy,  on 
a  mistaken  principle,  leading  to  real  injustice  to  one  of  the 
parties.  So  the  eourt  rejected  a  report,  because  the  action  was  4  DiJiat  floe. 
KMttded  on  an  mifaic^  contract :  so  for  uncertainty,  because 
it  was  that  £75  was  due  the  Sd  <^  March  last  &c.  1  Dallas 
119;  but  not  for  admitting  an  mterested  witness,  1  Dallas 
161.    But  the  court  refused  to  set  a  report  aside,  because  the  1  Ddlo  Hfr 
mftnM  sem  for  the  {dt.  akme,  and  asked  hw  whether  ha 
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Ch.  13.  would  agree  a  matter  arising  after  the  action  brought,  should 
^rt.  15.  be  admitted  ;  but  set  aside  for  allowing  ex  parte  evidence  lo 
V^.  VXJ  t>6  given  as  to  the  price  of  certain  work,  when  the  suit  was 
1  Dallas  187.  commenced,  for  the  clerk's  error  in  making  out  the  rule,  or 
1  Dal!"  814  ^6^^®™®°^  ^^  ^'^^  y  ^^^  generally,  what  is  cause  of  new  ^ial 
^  '  is  cause  for  setting  aside  a  report  of  referees.  Set  aside,  firsts 
Whero  not  ^^^^^e  the  referees  allowed  interest  on  an  unliquidated  ac* 
final.—  count;  and  second,  because  they  allowed  a  oharge  of  preml- 
M^^°4(w  ^^^  ^^^  commission  for  making  insurance,  without  requiring' 
a  Bay  SftoZ-  ^®  policy  to  be  produced,  or  any  evidence  of  its  being  lost. 
1  Johns.  R.  But  on  motions  to  set  aside  the  report  of  referees,  the  court 
^^^*  has  ever  confined  itself  to  two  points ;  first,  whether  there  b 

an  evident  mistake  in  matter  of  fact ;  second,  whetlier  the 
referees  have  clearly  erred  in  tnatter  of  law.  The  effect  of  an 
award,  2  Gallison's  R.  81,  Klein  v.  Catara. 
1  Dallas  86(J.  ^  g.  Two  actions  between  the  same  parties  were  referred, 
on  different  promissory  notes ;  the  referees  reported  one  sum, 
and  afterwards  filed  an  additional  report,  distioguishkig  what 
was  due  on  each  action.  Held,  first  report  was  bad,  and 
second  irregular. 
1  Dallas  364.  (^  7.  If  referees  award  money  to  be  paid  on  one  nde,  and 
certain  other  things  to  be  done  on  the  other,  and  the  court  • 
cannot  enforce  both,  it  will  neither.  But  though  the  court 
cannot  do  this  by  execution,  yet  if  it  can  by  attachment,  the 
remedies  are  deemed  equal  .and  mutual,  though  by  different 
processes.  Held  also,  an  attachment  lay  for  a  contempt  of  court 
in  not  performing  an  award  df  referees,  at  common  law;  that 
in  all  cases,  where  matters  are  awarded  to  be  done  on  both 
sides,  the  court  will  exercise  its  equitable  powers  in  such  a 
manner,  as  not  to  suffer  either  party  to  elude  the  performance 
of  the  award.  And  if  any  part  of  tbp  award  be  impossible  to 
be  performedf  the  court  will  refuse  an  attachment,  for  that 
part.  Bird  v.  Sand,  1  Johns.  Cas.  393,  reference  postponed  on 
account  of  an  absent  witness. 
Iw^xlfomr-  ^^  ^'  Where  referees  appointed  by  the  court  refuse  to  pro- 
ton V.  Parkor.  ceed  ;  the  proper  course  against  them  is  by  attachment^  after 

they  have  accepted, 
1  Dallas  id,      Jin  aitornej'a  agreement  to  refer,  binds  bis  client;  but 

1  Daiia^  347!  I'^fci'o^s  ought  never  to  be  appointed,  but  in  die  presence  of 

the  parties.    The  court  will  not  instruct  referees  on  a  point  of 
law,  though  they  apply  for  instruction. 

2  Dallas  157.      ^  9.  The  usage  of  referring  ejectments,  as  well  as  accovnts, 
—41  East  309.  jg  ^^j.y  mjcie^i.  aud  j^  has  been  the  constant  usage  to  confirm 

awards,  though  no  damages  or  costs  are  found.  Referees  can- 
not alter  their  award  and  ready  to  be  delivered. 
4  Dallas  120.      ^  10.  A  report  of  referees  cannot  give  a  right  or  title  ta 
land,  but  it  may  eettle  a  dispute  about  Uod,  either  in  ^edBent 
or  trespass. 
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-  ^  11.  Ad  umpire  chosen  by  i^ferees  must  himself  bear  the  Ck.  13; 
pivties  and  examine  the  witnesses  ;  ex  parte  communications  Art.  \b. 
to  referees  ought  to  be  condemned.    4  Dallas  232,  271,  300.  \^^>rKJ 

^12.  It  is  too  late  to  annul  a  rule  of  reference,  when  the  4Ddlas  4a(X 
veferees  have  investigated  the  whde  transaction,  and  agreed 
Wp&a  ibeir  reports,  imd  have  conducted  correctly. 

^  13.  Notice  of  the  time  and  {dace  of  the  referees'  meeting  i  jpallM. 
most  be  served  on  the  party,  not  on  his  attorney,  unless  the 
rule  provide  for  notice  to  the  attorney.  . 

^  14.  Where  the  exceptions  ta  the  report  of  referees  arise  i  Daihw  189. 
from  the  f»iee  of  it,  and  depend  on  construction  of  law,  they 
need  not  be  filed  in  writing. 

^15.  Case  on  agreement  made  January  29, 1810,  between  ii  Bfats,lt 
Braser  and  other  abutters  on  Exchange  Lane  in  Boetonf  sever-  ^^>  '^£Il 
ally,  on  the  one  part,  and  the  phs.  on  the  other,  recitmg,  the  |^^^^  Bnser, 
pits,  agreed  to  widen  this  lane,  and  mutually  promised  each 
other  to  submit  to  the  award  of  certain  arbitrators,  as  to  what 
each  abutter  should  pay  or  receive  as  awarded  &c.  The  ar- 
bitrators awarded  the  deft,  pay  ^5000,  for  the  benefit  be 
would  receive  by  the  widening,  to  other  abutters.  Judgment 
kif  the  phs.  1.  Though  the  abutters  in  fact  agreed  with  a 
committee  of  the  aelecttnen  ;  for  the  pits,  were  h^ld  by  law  to 
<)>ay  the  damages,  and  payment  to  the  abutters  was  in  fact 
payment  to  the  pits.  2.  No  objection  said  widening  had  not 
been  recorded :  for  the  town  had  undertaken  to  widen  the 
kne,  and  the  deft  might  lawfully  use  it.  3.  No  objection,  part 
of  said  $5000  was  to  be  paid  to  Henry  Sargent,  not  a  party 
to  the  submission  or  agreement ;  for  deft,  agreed  to  the  award 
after  made  &c.,  and  Sargent  assented  to  it^  &ough  after  made. 

Where  a  submission  is  to  be  to  the  award  of  two,  and  if2JobiM.lt. 
tbey  cannot  award  in  such  a  time,  then  they  may  appoint  an  ^!^^l^^  ^< 
umpire ;  the  two  may  appoint  an  umpire  before  they  pro*  solomooi. 
ceed  to  act  on  the  matter  inibmitted,  and  within  their  limited 
time.  An  award  of  payment  of  a  specific  sum  by  one  party  to 
the  other,  is  final  and  sufficient,  without  a  release.  Again,  held 
in  the  same  case,  if  the  umpire  direct,  that  should  any  errors 
be  found  on  the  calculation  of  the  sum  awarded,  on  proof 
thereof  the  deft,  should  refund  the  amount,  this  does  not  open 
the  merits  of  the  dispute,  but  the  award  is  final  and  valid. 
Held  in  this  case,  where  the  umpire  was  appointed  o/*,  and 
concerning  the  premises^  and  it  was  stated  in  the.  award,  that 
-  he  took  upon  nimself  the  burden  of  the  vfitpirag^c,  it  is  to  be 
intended,  that  he  awarded  concerning  the  subject  matter  sub- 
mitted. Also  held ;  5,  in  an  action  of  debt  on  an  award,  the 
pit.  need  not  state  more  than  what  is  in  his  favour,  and  suffi- 
cient to  support  his  demand.  The  principles  recognised  m 
this  action,  however  unauthorized  by  some  of  the  old  author!- 
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Cb.  14.    ties,  fre  very  cleatrty  supported  by  die  best  modem  deciiioDs, 
Art 4  I*     in  wbicfa,  and  very  reasonably,  there  bave  been  constant  endetu 
\„^*vXi,;  vours  to  avoid  ancienit  niceties  and  strictness  in  matters  of 
ler.  VK,    *  award- 

12  Mod.  612.  ^  16.  The  oU  aosborilies  as  to  tbe  election  of  an  iktSfkn 
2  Ld.  Raym.  were  founded  in  ancient  nicecies,  and  are  qttestiontble  f  sM 
^^'  on  this  point  Reynold  v.  Gray,  1  Ld.  Raym.  2»,  Ch.  70 ; 

AGtcbell  V.  Harris,  1  Ld.  Raym.  671 ;   1  Salk.  71.    See 
Loffl  34,  137,  664. 
2MuM.  Cisi     ^  17.  It  seems  m  New  York  die  court  will  not  re<br  causes^ 
a^hu  R.    ^  fv^^^^^ov^  •flonB  are  eq[>ecied  to  arise  in  them  \  M  least,  the 
874,  Adams    court  Will  not  order  a  cause  referred  in  eneh  a  case,  buf  w* 
V.  Bail^.       serve  it  for  trial,  and  in  a  cause  of  great  difficulty  the  court 
will  set  the  report  aside  fat  a  re-^hearing.    1  Johns.  Cas.  SM. 
•JobM.  a        However,  in  a  later  case,  vAken  a  motion  to  r^  a  cause 
829,  Saiisba-  was  repelled  by  an  affidavit,  that  questions  of  law  would  arise, 
17  V.  Scott    i^^  ggcii  an  affidavit  must  dso  state  what  dto  points  of  law 
are,  to  enable  the  eourt  to  judge  of  the  reaaonaMeness  ef 
allowing  the  reference  or  not. 
I  Johns.  Cas.     ^  l^*  ^^  ^^  ^^  ^^  reference  require  die  referees  to  report 
884,  Brower  in  a  limited  time,  their  power  ends  in  that  tmie,  and  any  report 
•.Kinsley,     made  after  is  void. 
4  DaUas  71.       ^  19.  Referees  cannot  delegate  their  audiorf^  t^  others. 

<^  20.  If  a  husband  submit  a  claim  in  his  wMb's  right,  and 

1  Vera.  896.   (he  arbitrator  awards  money  to  be  paki  to  him,  her  claim  id 

extinguished,  and  the  new  doty  absolutely  belongs  to  him ;  voA 

if  he  die  befcare  it  is  paid,  it  goes  to  his  execMor»    So,  where 

be  can  get  judgment  m  his  own  name  alone  for  her  debt. 

^21.  Awards  not  to  be  set  ande  but  for  panii£ly,corraptioft^ 
or  gross  miscondttct  in  the  referees,  or  for  some  clear  onstake 
of  the  law  or  the  fact.  1  Johns.  Ch.  R.  101,  Herriek  e.  ISkh 
b  al. ;  2  Johns.  Ch.  R.  361,  Undorhill  e.  Van  Couitlaidt  \  ik« 
561,  Todd  t;.  Benlow ;  ib.  276,  Sbepbetd  v.  Merrill. 


CHAPTER  XIV. 

ACTION  OF  ASStTMPSrr.    ASSIGNMENTS. 


Art.  1.  Tht  prindpUs  and  effects  of  assignments.  This 
2  Bi.  Com.  >^ction  of  assumpsit  is  6ften  founded  on  assignments  of  property 
826, 327.-*     tod  of  chases  in  action.    "  An  assignment  is  propeify  a  tifans* 

1  Bac.  Abr. 

167^1  Com.  D.  a08.*--Co.  Lit.  fl4.^-BolU  Abr.  876.-^  B&a.  40S. 


let»  or  otbHUg  ov^r  ta  aBoter*  tbt  right  one  bi«  in  any    Ch.  14« 
^Mi^*'*  And  ID  amgimemt$  be  parts  with  his  whol^  properqrt    Jlrt.  2» 
jiod  U)^  assignee  stands  to  aU  iotenls  tad  purposes  in  the  V^^v^^ 
place  of  tke  assignor.    They  are  of  estates,  both  real  and 
yerspnal.  Assigaaieiits  ^fpertoml  estate  only  vrill  be  consider*' 
#d  io  j(his  cbaoier ;  of  real  in  aootber:  nor  will  the  assignments 
of  bifli  (^tmwnge  or  pnmtaorjf  notet  be  considered  in  this 
i^haptter,  but  under  their  propeir  head  :  so  bail  hoods,  mort* 
Sagee,lcc. 

^  2.  It  is  a  geojBral  piiaciple^  that  a  ponHHiiyy  or  a  tlung  \^^^^i^{^ 
ia  ofitum^  or  cause  of  suit,  or-  a  title  for  a  condition  broken,  sh^Zidaw 
4MMiot  be  assigned  over  by  law ;  and  this  to  prevent  mainte-  lu  iMa^ 
iwuice  and  oppression*    Many  cases  of  assignments,  see  Inscd*  I'f^'jESt 
veacy  tic.  168. 

^  3.  A  personal  trust,  one  man  reposes  in  another,  cannot  i  Bac.  Abr. 
be  assigned  over,  however  able  the  assignee  may  be  to  exe-  ^™^'  ^ 
cute-the  trust ;  it  is  a  confidence  in  the  trustee  personally^       2  W.  Bl.  820. 

^  4.  Though  a  bond,  or  note  not  negotiable,  being  a'cAote  1  Bac.  Abr. 
sn  4M;lum,  cannot  regularly  be  assigned  over,  so  as  to  enable  the  157.— Co.  L. 
aABignee  to  sue  it  in  his  own  name,  vet  in  equity  and  justice  ^'"^7^ 
hie  lias  the  property,  and  in  this  the  law  will  protect  him.    So  2  Vera.  696. 
much  so,  that  if  il)qr  contractor,  after  notice  of  the  aaignmentt  ZJ^,^"*  ^ 
pays  the  contents  to  the  contractee,  he  will  be  compelled  to  lu^.aes.— 
pay  it  over  again  to  the  assigpiee  ;  but  otherwise,  if  be  pay  to  2  vera.  428, 
die-  contractee  vnthout  notice.    Nor  can  the  assignor  revoke  ^'^V^' 
ihe  assignment,  nor  will  the  court  allow  him  to  revoke  his  312'.— 2  Saik, 
power  to  recover  the  contents  in  his  name,  he  has  given  to  the  663.— 10  Co 
assignee  for  a  valuable  consideration.    But  the  assignee  must  ^'^I^i^f^' 
take  this  contract  or  proper^,  subject  to  the  same  equity  it  8i4rHoiief 
was  subject  to  in  the  assignor's  hands,  he  can  take  it  in  no  ^'  ^<^<^^- 
better  eoodition  than  he  held  it,  from  whom  the  assignee  re* 
oeives  it.    Assign  includes  all  under  another's  title  by  act  of 
bw,  or  in  fact. 

(^  5.  Nor  is  a  bond,  or  debt  assigned  over  by  a  creditor,  Salk.  79, 
assets  in  the  hands  of  his  executor  or  administrator;  for  by  ^^^i^'  _ 
the  assignment  he  passes  the  property  substantially  to  the  4  D^kfils^i'' 
assignee,  and  gives  him  a  right,  the  law  as  well  as  equity  will 
protect,  to  receive  the  debt  to  his  own  use.    Assignment  of  a 
chose  in  action  need  not  be  by  deed. 

$  6.  If  A  owe  B  ^1000  on  contracts  not  negotiable,  and  4  cruise  I60. 
B  assign  this  debt  to  me  among  others,  and  makes  me  his  1S2. 
attorney  to  settle  and  recover  it,  I  may  refer  them  ;  and  the 
referees  may  award  the  debtors  to  pay  me  the  sum  due  to  B, 
as  his  assignee  and  attorney ;  and  in  my  oum  name  I  can  ro'^ 
cover  this  sum. 

A»T.  2.  English  cases.    If  an  obligee  in  a  bond  become  a  1  p.&lE.61i\ 
bankrupt  after  he  has  assigned  it,  he  must  sue  it,  or  the  as-  ^^"5^*' 
signee  m  his  name.  Kceiey. 
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§  1.  In  1797,  the  pit's,  father  and  Geaves  bCe.  aaigned  to 
the  pit.  all  debts  due  to  them,  and  gave  him  a  power  of  attoi^ 
ney  to  receive  them  to  his  use,  and  to  compound  for  them» 
Certain  debts  subsisted  between  them,  the  assignors,  and  the 
defis.  In  1799,  the  pit.  and  defts«  referred  them,  and  the 
pit.  and  defts.  promised  to  each  other  to  abide  by,  and  perform 
the  award  of  die  referees.  They  awarded,  that  there  was  due 
from  the  defts.  to  the  pit,  ^*  as  the  attorney  and  assignee  of  & 
J.  BanfiU,  senior  (the  father,)  and  Geaves  as  aforesaid  £831 
19f.  6<{,''  and  that  the  de&.  should  pay  this  sum  to  the  ph. 
"  in  fuD  discharge  of  debts  and  sums  of  mcmey  due  from  the 
defts.  to''  the  assignors,  and  pointed  out  the  manner  of  pay- 
ment by  bill  of  exchange.  The  pit.,  the  assignee,  brought 
assumpsit  in  his  own  name,  and,  on  argument,  recovered  thb 
sum ;  but  had  he  been  only  die  aiiomey  of  Banfill  senior 
and  Geaves,  then  he  must  have  referred  and  sued  in  their 
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names. 


%  2.  In  this  case,  one  of  the  captors  of  a  prize  assigned  lib 
share  to  the  ph.,  after  the  capture  was  made^  but  b(for^  eofi- 
demnation^  and  the  pit.  brought  assumpsit  for  money  had  and 
received  against  the  deft;,  the  ship's  agent,  who  had  sold  the 
prize,  and  recovered.     And  the  court  held,  when  the  prize  is 
condemned,  ''the  property  must  be  considered  as  immedi- 
ately vested,  at  tlie  instant  the  ship  was  taken."    Wright  J. 
said,  ^'  at  common  law,  the  subject,  in  time  of  war,  was  entitled 
to  the  property  of  whatever  kind  he  could  take  from  the  king's 
Assignments   enemies,"  "  and  we  are  to  be  governed  by  that,  and  not  by  the 
de"^,4Crui«©  l^wof  nations."    This  was,  m  fact,  a  sale  and  transfer  of  the 
161.—  share,  the  seller's  property  in  which,  vested  by  reUUton^  before 

tcclraical*^^     he  sold  or  assigned ;   but  if  the  pk.  had  taken  the  assignment 
words,  ib.       of  this  share  before  the  capture,  could  he  have  recovered  f 
had  the  seamen  any  assignable  interest  before  the  capture  ?    At 
any  rate,  this  was  an  assignment  of  a  cheese  in  action.  Cited  1 
Cranch  424. 

^  3.  The  future  half-pay  of  an  officer  is  not  assignahh,  nor 
the  full  pay  of  a  military  officer.  No  chose  in  action  can  be 
assigned,  so  as  to  give  the  assignee  assumpsit  or  other  action  in 
his  oum  name,  unless  it  be  negotiable,  or  except  some  stock 
contracts.  3  Dall.  606  ;    1  Cranch  438. 

^  4.  Though  a  chose  in  action  cannot  strictly  be  assigned 
in  law,  yet  in  equity  it  may  be,  and  in  case  of  a  policy  of  in- 
surance, the  coint  will  so  far  take  notice  of  an  assignment,  as 
to  permit  an  acdon  to  be  brought  in  the  name  of  the  assignor. 
4  Cruise  162,  172;   2  Cruise  6. 

^  6.  If  B  owe  a  debt  to  the  testator,  and  his  executor  as- 
signs it  to  A  in  satisfaction  of  a  just  demand,  the  administrator. 
de  bonis  non  of  the  testator  ^hall  not  sue  B  i   for  by  the  as- 
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wpaoMk  k  is  beoome  A's  property.     An  executory  inienst  is    Ch.  14. 
assailable  in  equity.  Art.  3. 

^  6.  BiUs  of  lading  of  goods  tn  tramiiu  are  sent  to  a  coo*   v^v<v^ 
stgnee,  and  he  oisigna  them  to  a  third  person  for  a  valuaUe  5  t.  r.  sbs. 
eonmderation,  as  against  such  ois^nee  the  right  of  the  cchh  — i  H.  Bl. 
ngnor  is  divested.     The  consignee  is  entrusted  with  these  ^^'  ^^^ 
bUk,  and  the  assignee  of  them  is  an  innocent  purchase  for  a 
vahiable  consideration. 

^  7.  A  chose  in  aedon  has  ever  been  assignable  in  equity;  Chiitf  7,8.- 
and  the  eqwitable  interest  of  an  assigQ^e  has  long  been  recog- 
nised in  courts  of  law,  and  has  been  deemed  a  good  consider* 
ation  of  a  promise.  The  right  to  the  thing  passes,  but  the 
remedy,  or  form  of  it  does  not,  but  must  be  pursued  to  re- 
cover die  transferred  right.  How  freight,  before  due,  may  be 
assigned,  see  Ch.  33,  a.  2,  s.  21,  Freight. 

Art.  3.  American  eases.    ^  1.  In  this  case  the  Supreme  IMam.R. 
Judicial  Court  of  Massachusetts  decided,  that  the  ass^nee  ^^p'J'^Jpl^ 
of  a  ekose  in  actum  has  such  an  interest  in  it  by  the  asngnment,  1' Dallas  23. 
as  the  law  wiD  protect,  if  made  for  an  adequate  consi<ibration. 

%  2.  And  the  Supreme  Court  of  Pennsyhrania  decided  that  m^Jj^,^^' 
die  assignee,  bonajCie,  has  such  an  interest  m  the  debt  assigned ^  Coie.— 
that  the  nominal  ph.,  the  assignor,  in  whose  name  the  action  iBki.4S8. 
is  brought  pro  forma,  cannot  discontinue  it  but  by  the  consent 
of  the  assignee.    See  also  Ch.  192,  a.  5,  s.  7  ;  Uh.  112,  a.  5, 
s.  18. 

%  3.  There  are  two  cases,  in  which  the  conagnorof  goods  SDalias  idt. 
may  stc^  them  tn  tran^n  as  to  the  cMuignM  \  1st,  when  he  ^i^^']^^ 
is  imsolwmt ;  2,  has  paid  no  consideration  for  them ;  but  neither  506,— 4  Dd- 
of  these  circumstances  can  afiect  the  innocent  amignee  of  the  '^^^7* 
goods,  with  the  bills  of  lading,  for  a  valuable  consideration,  i.uMaiiJR! 
when  the  consignee  and  assignor  is  entrusted  with  the  said  167.— eMa^ 
bilk  of  ladm|,  and  delivers  them  over  to  the  ass%nee.  ^  ^^* 

^  4.  W«  C.  Martin  was  indebted  to  James  Scott  about  Miis.S.  J. 
^5000,  and  dupped  goods  ui  the  ^p  A,  and  got  them  insured,  f^i^bofj^D) 
and  to  secure  Scott,  assigned  to  him  the  bills  of  lading  and  Wakefield  v. 
policy  of  insurance  by  a  blank  endorsement.   A  total  loss  hap-  Martin  feanw- 
pened.    Welb,  ooe  of  the  underwriters,  was  attached  as  trus* 
tee  of  Martin,  by  the  ph. ;  and  Wells,  at  the  time  of  the  at- 
tachment, had  no  knowledge  of  the  assignment  to  Scott.  Tb« 
court  discharged  the  trustees,  and  held,  that  the  assignment, 
though  without  the  knowledge  or  assent  of  the  underwriters, 
vested  an  equitable  right  m  the  assignee,  and  had  Wells  paid 
die  loss  to  Martip  after  the  asmgnment,-  no  doubt  it  would  have 
been  money  had  and  received  to  Scott's  use,  vrtich  he  could 
have  recovered  in  this  action  of  assumpsit. 

$  5.  In  this  case  it  was  decided,  tint  the  assigntnent  of  a  9  BfaM.H. 
chose  in  action  is  not  defeated  by  the  assignor's  death,  but  the  ^L^^^ 
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assignee  majr  sue  and  recover  in  the  name  of  the  eiteeator  or 
administrator  of  the  assignor ;  and  if  the  asrignee  afterwards 
become  the  assignor's  executor  or  administrator,  be  maj  re- 
cover the  same  as  such  executor  or  administrator  to  Us  own 
use,  and  need  not  account  for  it.  But  if  the  assignees  of  a 
bankrupt,  deceased,  assign  property  of  his  to  his  administrator 
cum  iestamento  annexo,  for  his  own  use  and  benefit,  the  ad- 
ministrator must  account  for  it  to  the  creditors  of  the  deceased ; 
or  to  those  entitled  under  hb  will.  In  this  case,  Thomas  Boyl- 
ston,  of  London,  in  1793  &c.,  became  a  bankrupt,  and  assigned 
all  his  estate,  effects,  and  credits  to  Lee,  ilrring,  and  Latham,  as* 
signees;  Moses  Gill  owed  Boylston  about  £100,000,  and  he 
dMd  December  30,  1798;  deft,  took  administraticm  on  his 
estate  in  Massachusetts  to  recover  this  debt,  and  August  24, 
1799,  said  assignees  assigned  it  to  him  to  his  own  ase,  for 
$3,333  consideration,  and  he  sued  and  recovered  it  accord- 
ingly, of  Gill's  exeputor,  and  claimed  this  debt  as  hb  own. 
The  judge  of  probate  sued  the  probate  bond  for  the  benefit 
of  the  inhabitttits  of  Boston,  residuary  legatees  m  Thomas  Boyl- 
ston's  wilh  The  testator'^  creditors  were  paid  as  far  as  concern- 
ed the  assignees,  or  eSEeets  in  their  hands.  Subsequently,  but 
August  24,  1799,  it  was  not  known  there  would  be  a  large 
suiplus  of  his  estate,  since  found  to  exist.  Judgment,  as 
above,  for  the  ph.,  holding  the  deft.  Ward  N.  Boylston,  ac^ 
countable  for  said  debt,  on  the  ground,  that  an  executor  or 
adomiistraior  ftemf  jmcA,  cannot  by  law  be  a  purchaser  or  as- 
signee, to  his  own  use,  of  a  chose  in  action^  or  estate  of  the 
deceased ;  and  to  aUow  such  purchase  to  be  valid,  would  be  a 
doBOStatii.  Further,  though  the  de&,  as  such  administrator, 
might  ooUeot  and  pay  debts  here,  yet  all  the  personal  estate  of 
Ibe  testator  must  be  collected  and  distributed  in  oneplaUj  in 
this  case,  in  England,  where  he  had  his  domicil  at  his  death. 
The  place  of  one's  domicil  is,  primd  faeie^  where  he  resides, 
but  that  nuy  be  rdnitted  or  supported  by  circumstances ;  his 
iomieil  mnst  be  stationary,  not  an  occasional  residence,  in  or- 
der that  the  municipal  institutions  may  attach  on  Ins  property. 
I  Wooddes.  385.  If  an  alien,  resident  abroad^'die  mtestate, 
aH  his  proper^  is  disUributed  by  the  law  of  the  country  where 
be  resides.  Toller's  L.  of  Ex.  367  ;  Amb.  27.  And  the 
adnunistrator  here  was  only  andUary  to  that  in  England.  • 

^  6.  The  debtor  assigned,  in  trust  for  several  creditors,  all 
his  property,  goods,  chattels,  debts,  &c.,  particulariy  specified 
in  a  schedule  annexed  to  the  deed  of  assignment.  Held,  thiT 
#as  not  a  gmeral  assignment  c^  all  his  estate,  but  only  of  die 
articles  specified  in  £e  schedule ;  held,  2.  the  residuary  in- 
terest resukmg  and  remaking  to  the  debtor,  after  the  purposes 
of  his  assignment  were  answered,  was  not  an  intwest  that 
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oovM  be  tttaehed  or  taken  in  execution ;  and  if  the  assign*.    Ca.  14, 
ment  be  lair,  it  is  not  void  on  account  of  such  residuary  inter-    Art.  3* 
est  I   3.  and  a  delivery  of  the  key  of  the  warehouse  &lc.  is  a  V^^y^v^ 
delivery  of  the  goods. 

^  7.  The  court  wiU  take  notice  of  the  assi|nment  of  a  cAo#e  i^^.!?* 
•n  action^  and  protect  the  rights  of  the  ass^ee.    12  Johns,  field  v.'storf. 
cases  131.  And  notice  from  the  assignee  of  the  debt  to  the  ob-  —2  John». 
ligor  of  the  breach  of  the  condition,  is  sufficient,    f^an  VechUm  y^^^^* 
V*  Oroeet,  4  Johns.  R.  403, 407.   And  where  the  pit.  recover-  Eden,  k  029 
ed  judgment,  and  then  assigned  it  to  A,  and  afterwards  entered 
latufaction  on  the  record,  the  court,  on  motion,  vacated  this 
record. 

^  8.  Two  partners  being  end>arras8ed,  drew  an  order  on  3  Johns,  r. 
their  agent,  and  ordered  him  to  pay  to  the  pit.  the  monies  the  Meraoi^'v. 
agent  should  receive  from  certain  persons  in  Elurope,  as  soon  Ferrers.— 
as  be  sliould  receive  them,  and  from  whom  he  had  power  to  i.^?!!'^; 
receive  them,  being  oertab  sums  due  on  policies  of  insurance,  a  covenant^ 
This  order  the  agent  accepted,  the  day  it  was  drawn,  ^*  to  pay  cannot  sue  in 
the  monies  as  Boan  as  they  came  into  his  bands."    The  as-  n|fioe!^ip^. 
signees  of  the  partners  sued,  and  held,  that  the  order  and  ac-  ning  hs. 
eeptanee  amounted  to  an  a$$ig7Mnentf  and  fixed' the  fund  in  the 
deft,  or  for  his  benefit,  so  that  it  could  not  be  recalled. 

§  9.  Two  partners  in  trade  dissolved  their  partnership,  one  ^^y^^^^' 
took  the  property  and  engaged  to  pay  the  deb^,  among  which  dinctoo  b  al. 
was  a  judgment  against  t^m  at  the  suit  of  C.    The  partner  v.  Verden- 
that  toc^  the  property  &c.  became  insolvent.     C  threatened  Pa^^i^^n« 
to  sue  out  execution  against  the  other  partner,  and  hence  he  a  note,  and 
paid  the  judgment,  and  C  agreed  he  should  have  the  benefit  ^®  "^^ 
of  it  to  recover  the  amount  out  of  the  property  of  his  said  in*  it^yee  m^ 
solvent  partner,  in  C's  name ;   sued  accordingly,  and  execu*  soe  him  on 
tion  against  his  l^ds,  bound  by  the  judgment.    The  insolvent  u^if!^^^^' 
assigned  all  his  property  to  D  and  odiers,  for  the  benefit  of  bis  86,  Bojlant. 
creditors.   Held,  the  solvent  partner  was  merely  as  -a  surety  to  ^j^'    ^ 
the  insolvent  one,  and  entitled  to  an  equitable  lieu  on  his  pro-  170  ougan 
perty ;  and  that  D  itc.  took  it  subject  to  this  Uen^  and  so  not  ks3. «.  u. 
entitled  to  any  relief  by  auditd  querdi.    If  a  bill  be  endorsed  ^^^• 
to  Jl  Bt  treasurer  of  the  United  States,  and  delivered  to  htm 
as  sueh  treasurer,  and  bougjht  with  their  money,  thqr  may  sue 
on  this  assignment. 

^  10.  The  obligee  assigned  his  bond  to  A,  who  sued  it  in  L'l^*'"*;^^ 
the  obligee's  name.  The  deft.,  the  obligor,  pleaded  a  release  r  fi^!^^* 
from  the  obligee,  A  replied  the  prior  assignment,  and  held 
the  release  was  a  nullity.    A  prize  ordered  to  be  sold,  a 
share  in  it  is  not  assignable. 

^  11.  All  these  cases  in  Massachusetts  and  New  York  have  id  Mass.  R. 
been  decided  on  English  authorities,  and  the  Federal  courts  ^^' 
decide  an  the  Mme  principles;  but  in  Pennsylvania  there  b# 
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mdny  years  been  a  statute  for  the  assignmeiit  of  a  bond,  and 
to  enable  the  asingnee  to  sue  m  his  own  name ;  but  he  takes 
it  at  his  peril,  and  stands  merely  in  the  pface  at  the  obligee. 
1  DaUas  23,  139. 

^  12.  A  bond  pajrable  to  A,  with  a  memorandum  subjomed, 
it  was  for  B's  use,  was  by  him  assigned  to  C.  Held,  this 
was  no  legal  assignment,  within  the  statute.  Hence,  C  could 
not  sue  in  his  own  nafne,  and  if  C  subsequently  assign  the 
same  bond,  it  is  only  an  assignment  of  his  equitable  interest  on 
the  principles  of  the  common  law. 

^13.  The  pits.,  citizens  oi  PkUaddphia^  brought  OMiumptii 
as  assignees  of  Bemu  Sf  a2.,  also  of  that  city,  against  the  deft., 
surviving  partner  he.  Bemu  b  al.  January  14. 1811,  by  deed 
assigned  all  their  lands,  goods,  be.  to  the  pits,  in  trust,  be. 
and  so  this  debt,  be.  Held,  the  pits,  could  not  mamtain  the 
action  on  this  voluntary  assignment  of  the  contract ;  for  a  ekate 
in  action  is  not  assignable,  at  common  law,  nor  by  any  statute 
in  Massachusetts. 

^  14.  An  assignee  of  a  chose  in  action  to  avail  himself  of  the 
as^gnment,  if  the  debtor  be  trusteed,  must  notify  him  of  the 
assignment,  and  shew  him  of  the  evidence  of  it,  to  enable  him 
to  disclose  all  the  facts  to  the  court.  3.  A  lessee,  who  has 
covenanted  to  pay  rent  quarterly,  can  be  held  as  trustee  of  the 
lessor  for  so  many  quarters'  rent  only,  as  are  due  by  (be  cov- 
enant at  the  time  he  was  summoned.  ' 

^15.  Entry  sur  disseisin.  A  attached  lands,  and  got  judg- 
ment, and  assigned  to  the  ph.,  and  execution  extended,  and  A 
released  to  the  pit.  Held,  this  conveyed  a  title  in  the  land  to 
Ae  pit.  against  a  creditor  of  A,  who  attached  it  after  the  ex- 
tent, and  before  the  release,  for  the  last  attachment  was  t^ier 
the  judgment  and  execution  were  assigned,  and  notice  there- 
of given  to  defts. ;   pit's,  title  is  from  the  original  attachment. 

^16.   Where  the  assignee  of  a  bond  may  give  notice^  be. 

$  17.  The  general  assignee  of  an  insolvent's  efiects  cannot 
sue  in  the  Federal  courts,  if  his  assignor  could  not ;  nor  assignee 
of  a  part  of  a  patent,  for  a  violation  of  it.  6  Cranch  32A ; 
4  Cranch  73. 

^  18.  Where  an  assignee  of  a  share  of  property,  as  security 
for  a  debt,  is  bound  beyond  tlie  value  of  such  share. 

^19.  Assignmeiit  of  a  note  by  delivery  only,  is  valid.  As 
where  assumpsit  was  brought  on  a  promissory  note,  which  the 
promisee  assigned,  for  a  valuable  consideration  to  A,  by  deliv- 
ery, and  not  by  any  endorsement  or  writing ;  of  this  the  pro- 
missor  was  notified.  Held,  A  could  recover  the  note  against 
him  in  an  action  in  the  name  of  the  promisee,  notwithstanding 
the  maker,  after  so '  nbtified,  made  payment  to  the  promisee. 
IKns  note  being  to  ord'er^  and  so  negotiable,  yide  no  difibr- 
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enee,  as  it  was  not  negotiated,  'the  deft,  urged,  that  tMrnaked    Cb.  14. 
delivery  was  a  mere  baiknent  that  eonveyed  no  property ;  but    Art.  3. 
the  court  held)  here  was  such  an  assi^unent  in  equi^,  as  a    «^py^^ 
eourt  of  law  would  support,  in  aU  respects,  except  allowing  an 
action  m  the  name  of  the  assignee;  and  the  assignmeist  may 
be  proved  by  witnesses.    This,  it  seems,  was  Ihe  first  decision 
direct  to  the  pokit  of  this  assignment. 

^  90.  The  assignee  of  a  brad  cannot  sue  it  in  his  own  name  {"^^^^ 
against  the  obligor,  though  it  be  to  the  obligee  and  his  assigns.  J^somw!^. 
I>ecided  on  demurrer  to  the  declaration.  See  Ch.  168,  a.  5,   ' 
8.  20 ;  €h.  20,  a.  30,  s.  46  ;  Ch.  9,  a.  1,  s.  8 ;  Court  observ* 
ed,  d^  was  the  first  attempt  of  the  kind. 

^  21.  Rig^  of  oisignui  of  cho§e$  in  action.  Assumpsit  ^j^j^q^q. 
on  a  written  memorandumj  mgned  by  the  deft.  June  21,  1814,  v.  Brewster, 
made  between  the  pit.  and  S,  son  of  the  deft.,  as  to  bmldiag 
be.  a  dye  kmt$e  on  B's  land  ;  ph.  to  use  it  two  years  bo. 
rent  firee,  and  at  the  end  of  two  years  B  to  pay  the  pltr  die 
costs.  He  built  be.  and  January  30,  1816,  d^.  became  the 
owner  of  it,  and  then  adjusted  the  amount  due  to  the  pit. 
^842  88,  on  said  agreement,  and  then,  1^  writing  signed,  pro- 
mised to  pay  it  to  the  pk.  June  21,  1816.  Ph.  sued  for  said 
£842  88.  Fdbruary  2,  1816,  be  assigned  deft's.  memoran^ 
Acm,'  by  deed,  to  two  of  his  creditors  to  secure  their  debts ; 
of  diis,  deft,  had  notice  February  3, 1816,  and  then  said,  noth- 
ing would  be  di»e  to  the  pk.  on  a  final  setdement.  Assignees, 
in  (act,  sued  the  actkm,  and  jk^  had  judgment  for  ^480  11, 
the  sum  he  owed  them.  Held,  the  deft.  couM  not  off-set  any 
matter  arising  after  the  said  ass^nment  and  notice  thereof;  as 
after  that,  be  could  not,  by  any  act  of  his,  deprive  the  as- 
rignees  of  their  rights  under  the  assignment.  A  assigns  tt  bond 
to  B,  and  he  gets  judgment  in  A's  name,  and  B  gives  the  ex- 
^ecution  to  an  officer^  and  mforms  him  of  his  equitable  interest, 
and  the  officer  suffers  an  escape ;  for  it,  B  may  recover  against 
him  in  A's  name,  and  his  reletase  yrill  not  protect  the  officer. 
15  Johns.  R.  405. 

^  22.  A  covenants  to  assign  a  patent  right  in  as  ftiU  a  man-  14  Mass.  R 
ner  as  B  had  assigned  it  to  A ;  a  covenant  of  warranty  in  such  ^rtWnSoa 
assignment  is  not  necessarily  implied.  The  assignee  of  such 
Ught  must  get  the  deed  o(  transfer  reieorded  in  the  proper 
office. 

^  284  Bedi  avowant  and  person  making  conveyance,  may  8  Maaie  U  9. 
take  an  irarigisment  of  a  replevin  bondi«nd  sue  joindy-on  it.      ^^ 

^24.  2d,  Asngnees  of  a  bond,  bow  mtMed  to  incerdkst,  bc«    - 
TazeweM's  exr.  v.  Barr^  b  Co.   4  Hen.  b  M.  269,  2M.  . 
This  was  an  action  of  debt  brought  by  Barrett  b  Co.,  «i^ 
lAgnees  of  Walker  b  Coi^  assigneesrof  Theo.  BhxiA^  obSgee, 
e^ahjst  TasewdPs  exr.  on  his  tend ;  pedAhy  jBI ^,  dated 
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Cu.  15.  March  IS,  173$ ;  conditioQed  to  pay  £90O  m  or  before  De- 
Art.  1.  cember  25,  1786 ;  assigned  to  Walker  ii  Co.  May  10,  1786  ; 
and  by  them  to  Barrett  ii  Co.  March  10,  1787.  May,  1786, 
chancery  process  issued  and  was  senred  on  the  obligor  and 
obligee  at  the  suit  of  his  creditor.  September,  1787,  the  oUi* 
gor  had  notice  the  bond  was  assigned  to  Walker  ii  Co.  March, 
1788,  an  attachment  issued,  to  compel  him,  Tazewell,  lo  an- 
swer ;  the  same  mteth  Walker  &  Co.  assigned  to  Barrett  b 
Co.  May  21,  1788,  the  couit  made  an  order  to  restrain  Taze- 
well from  disposing  of  any  debu  or  effects  of  The^.  Bland, 
and  Barrett  fk,  Co.  made  defts.  to  the  suit,  who  filed  their 
answer,  and  August,  1788,  withdrew  it,  and  the  bill  dismissed 
as  to  them.  In  September,  1792,  Tasewell  filed  his  answer, 
fipe  ytan  and  «  half  nfwr  the  chancery  process  issued  he., 
during  which  time  he  withheld  the  debt  urom  Barrett  <&  Co., 
and  refused  to  pay  interest  during  thb  time,  under  a  pre« 
tettce  tl)p  said  process  confined  the  debt  in  his  hands.  On 
these  &cts  held,  1.  after  a  6ond^/{cb  assignment  of  a  bond,  and 
notice  thereof  to  the  obligor,  he  cannot  be  restrained  by  a 
chancery  attachment,  at  die  suit  of  the  obligee's  creditor, 
firom  paying  the  debt  to  the  assignee,  though  the  9Mkfima  with 
the  clerk's  usual  endorsement,  was  served  on  him  before  he 
received  such  notice;  and  tifierwurdi  (but  before  he  answered 
the  bill)  the  court  made  an  order  as  above,  restraining  him 
fipom  paying  the  debt.  2.  That  the  obligor  was  not  entitled« 
in  a  toit  against  him  by  said  ai$ignteii  to  any  deduction  of 
interest,  between  the  day  when  the  bond  became  payable,  and 
the  time  when  the  restraining  order  was  set  aside.  Judge 
Fleming  added,  it  was  by  the  obligor's  fault,  the  process  was 
so  ]oD§  pending. 


CHAPTER  XV. 

ATTOR9IIE8. 


1  Em.  8^  '^**  ^'  •^^••••V**^  fi^  ^^^  fi^'  ^  ^'  Whenever  attor* 
AnuPrecT  nies  are  employed  by  any  one,  in  court,  or  out  of  court,  they 
I4ia.— 1  Com.  may  have  an  actk>n  of  a$$umpt^(cf  a  compensatiod  fer  theff 
1  Seiwr746.  services,  or  for  their  sendees  and  disbursemenls,  done  and 
Luti^.  ai^*  nuKie  by  request,  for  the  price,  where  that  is  agreed,  and  where 
c^E?  MO  '^^  ^^  ^  qlUifUum  meruii;  or  he  may  batre  debt  in  eAtny  ca» 
^'  '  see. 

^2.  4ifiM^|Mt^byanexeoiilrix.  The  ph.  deolared,  that  her 
tesMor  befttgan  iMoniey  of  ibe  C.  B.,  the  deft,  waa  iodebled  to 
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Um  in  dK'era  sums,  for  costs  and  eipenses,  Iqr  the  testslor  hii    Cb*  15. 
out  and  expended  at  the  deli's,  request,  for  pfosecutrag jind  de-    Jlrt.  I. 
fending  divers  suits  foe  the  deft.,  and  for  bis  fees  in  diners  K^^^r^J 
terms,  and  the   testator's    expenses    and    sums  of  money  Cro.  Car. 
laid  out  as  servant  and  solicitor  of  the  deft,  in  divecp  other  J^^J^^J^ 
courts  in  Westminster,  at  ihe  deft's.  request,  in  prosecuting  and  I'selw.  N.1E^ 
defending  his  suits  therein,  the  defu  promised  to  pay  the  tes*  146»  mom 

tator&c.  tTNTVofkr 

^  3.  Judgment  for  the  pit.,  and  error  was  brott^  because  heaDjotaT 
be  demanded  fees  m  other  courts,  where  he  was  not  attorney,  withhold  hb 
which  is  maintenance  and  unlawful,  but  the  judgment  was  af-  ^^«  ^^ 
firmed  by  all  the  court.  And  it  was  held,  that  an  attorney  may  atfords  relief 
wdl  be  a  solicitor  for  hb  client  in  other  courts,  as  well  as  m  the  ^^^'^^^""^^ 
court  where  he  is  attorney,  and  a  promise  to  pay  him  for  his  coiiiee'  R. 
services  is  lawful  and  good.  221. 

^4.  Trevilian,  an  attorney,  sued  Sands  for  £10,  for  diat  {^^^^^ 
Sands  retained  him  to  prosecute  a  suit,  as  an  attorney  to  one  one  year,  be 
Worlicb,  and  promised  to  pay  the  pit.  his  fees ;  and  the  court  ^<>«*»  ^^  ^ 
held  that  debt  did  not  lie  against  Sands,  but  asntmpsit  only,  but  being  sued, 
debt  n^^t  have  lain  against  Worlicb,  who  assented  to  the  ser-  Coleman 
vice.    The  same  if  an  agent  or  solicitor  empby  him.     War-  *^' ?^°!^ 

f  •«  ti»m/%^^  •      V,  ratterBoo. 

rant  of  attorney  need  not  be  sealed,  6  Taun.  364,  nor  wit-  cro.  Car. 
iiessed«  ^^^^v 

^  5.  A  and  B,  attorneys  to  C,  by  deed  covenopted  under  ^|^^  Tn  e^ 
their  hands  and  seals,  to  convey  lands  to  D,  on  his  paying  a  lor^'i  Com. 
certam  sum  of  money.    A  and  B  brought  covenant  m  their  SL^^  oTT 
own  names  against  D,  and  judgment  for  the  deft.,  for  if  the  2i8!!l    ' 
covenant  is  to  be  viewed  as  made  with  C,  the  action  must  be  1  Selw.  146. 
in  his  name.    But  if  to  be  viewed  as  made  by,  and  with  the  ^"^"'^ 
attorneys,  in  their  own  names  as  attorneys,  then  the  contract  nneDe 
is  void.     See  Frontinv.  Small;  2  Ld.  Raym.  1418;  Com.  Bussey. 
D.  tit.  Attorney,  e.  14» 

^  6.  Attorneys  and  solicitors  may  have  debt  or  itiddntaiut  1  selw.  146. 
aaun^tk  for  their  fees ;  auumpsii  is  roost  usual ;  and  one  may  — Cro  j. 
have  this  action  for  soliciting  a  cause  in  a  court  in  which  he  is  ^y^. '"'^ 
not  attorney.    Cro.  Car.  159.  house. 

^  7.  And  to  an  attorney's  action  of  asiumptii  the  deft,  may  Ld.  Raym.  2* 
plead  the  statute  of  limitations,  to  wit :  that  he  did  not  prom*  ^.^'^'  '^^' 
ise  witlun  six  years  before  the  action  brought.  Thomas. 

^  8.  AUanuyi  liable  &c.    If  A  aUow  his  name  to  be  used  8  Johns.  R. 
by  B  in  an  action,  as  lessor,  but  on  condition  A  be  subjected  ^\^^\nr  t 
to  no  costs,  and  B,  his  attorney,  §0  use  A's  name  as  to  subject  ton  &  ai. 
him  to  costs,  A  has  an  action  against  the  attorney  to  recover 
aU  he  is  obliged  to  pay. 

^  9.  AMSumpeit  for  bis  fees,  and  held  though  it  may  not  be  •  Jotms.  lu 
necessary  to  prove  the  attorney  originally  employed  by  the  ]^^i^  ' 
party,  yet  his  recognition  of  him,  in  some  stage  of  the  cause,  Roy  L  ai. 
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(  Ch«  15.  is  neoessary  to  be  shown,  to  make  ^  the  pa^  liaUe  for  ooeto. 
Art.  2.  The  attorney's  acting  as  such  in  the  cause  is  not  sufficient. 
\>^v-^»  ^  10.  If  an  attorney  be  sued  in  an  inferior  court,  in  which 
9  Johns.  R.  he  is  privileged  from  arrest,  the  cause  cannot  be  removed  inio 
Oevaliu^  ••  the  Supreme  Court  by  a  habeoi  corput  cum  eamsa. 
attorney. '  ^  11.  It  is  not  a  good  defence  to  an  attomejr's  action,  to 
ij^'  ^^*  B^c^  negligence  in  his  conducting  the  business  for  which  he 
11  Johns.  R.  pl^^rges,  and  if  a  defence  it  is  not  in  evidence  on  the  general 
647.  issue.     Runtan  9.  Nichols. 

6T.R.8ei,        Art.  2.  Where  hekasaUenfor  cotttf  a$^anaiiumpniUei 
?JJ^^"^P]  thereon.    §  1.    The  pit's,  debt  and  costs  are  often  recovered 
D.  616^    '  by  the  industry,  and  often  at  the  expense  of  his  attorney, 
8  T.  R.  606,    therefore  he  has  a  lien  on  the  debt  and  costs  in  the  bands  of 
l^LsZ^      the  deft,  or  his  attorney,  after  notice  given  to  the  holder  of 
1  Made  &      them,  by  the  pit's,  attorney,  bis  bill  not  being  paid ;  therefore 
di8o?Eiuit'    ^^  ^^^'  ^^^  notice,  the  deft's.  attorney  pay  the  pit.  his  debt 
464,Ormerod  >°<1  costs,  though  to  prevent  the  deft's.  being  arrested,  yet  the 
V.  Tate.  ^      deft's.  attorney  must  pay  the  pit's,  attorney  his  said  bill  where- 
of notice  was  given.     It  will  be  observed  in  that  case,  that  the 
pit's,  attorney  had  his  lien  on  what  never  was  in  hb  hands  or 
possession. 
5  Mass.  R.  ^  ^*  ^"t  in  this  case  referees  reported  in  the  pk's.  favor, 

909,  Gatchell  and  before  judgment  the  parties  themselves  settled  the  mai- 
r.  Clark.        ^^j.^  ^q,.  jf  j^j^^  after,)  the  court  held  that  the  pit's,  attorney 
had  no  lien  on  the  cause  for  his  fees,  but  his  only  remedy  is 
by  action  against  his  client.     For  before  judgment,  the  pit. 
might  settle  the  action  "  against  the  consent  of  his  attorney," 
and  that  ^^  after  judgment,  if  the  ph.  released  the  judgment 
to  the  deft.,  the  law  had  provided  no  remedy  for  him,"  but 
such  action.     So  he  has  for  a  general  balance  a  lien  on  bis  di- 
ent's  papers  in  bis  hands.    Maule  b  Sel.  535. 
0oagl.  104,        ^  3*  The  attorney  has  a  lien  on  liis  client's  deeds,  papery 
238,  Mitchell  and  money,  for  his  bill,  and  will  not  be  ordered  to  deliver  them 
V.  oidfieid.     ^iihout  being  paid  his  fees.    But  not  on  a  deed  he  has  drawn^ 

after  it  is  executed.  1  L.  Ray.  738. 
4  T.  R.  128.  ^  4.  The  deft,  had  recovered  judgment  in  the  first  action 
fuu^^4ML.  ^5^"^^  ^  P'^*  ^^^  ^  9  ^°^  ^  ^^  action  the  ph.  recovered 
He  is  not  "^  judgment  against  the  deft. ;  and  the  court  allowed  the  attor^ 
hela  to  pro-  ney  of  the  ph.,  Mitchell,  to  be  satisfied  his  costs,  before  tbe 
duce  in  evi-  j^fi^  ^^^  allowed  to  make  an  off-set  of  tbe  judgment  he  had 
perjeft^'  recovered  against  the  pit.  and  B,  against  ttus  judgment. 
with  him  la  Mitchell  had  absconded;  and  Lord  Kenyon  said  this<^-set 
caase^"^  was  not  by  the  sUtute  of  oflf-sets,  but  by  an  equitable  jurisdic- 
8  Day's  Ca.     tion  the  court  had  often  exercised.      Mitchell's  attorney  was 

49»;  ije  can  ooncemed  only  m  this  his  action  against  the  deft.,  not  in  the 
waive  his  •'  -o  » 

prlTll^ga  but  by  leave  of  coart,  9  Johns.  R  210. 
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defies,  acdon  against  Mitchell  and  B.     See  more  cases  i^t-^ff^    Cu.  15. 
Ch.  168,  a.  1,  a.  6,  &c.  Art.Z. 

^  5.    If  an  attorney  have  papers  of  his  client  in  bis  hands,  V,>"v^v^ 
the  court  will  order  the  attorney,  on  bis  fees  being  secured,  to  a  T.  R.  275^ 
deliver  them  to  his  client ;  but  if  a  third  person  have  an  inter-  276,  Hughet 
est  in  them,  the  court  will  direct  security  that  they  be  produc-  *'    *^* 
ed  for  his  inspectibn  on  his  demand  of  them.     Practice  the 
K.  B.,  and  C.  &,  are  different.   2  H.  Bl.  587,  and  cases  cit- 

%  6.  In  this  case  it  was  decided,  that  if  the  pit.  settle  the  i^^^^  ^3^ 
debt  and  costs  with  the  deft,  before  the  pit's,  attorney  ha^  been  Wel£  v. 
paid  his  fees,  the  court  will  not  compel  the  deft,  to  pay  him,  Hole,  not 
unless  he  gave  notice  to  the  deft,  not  to  settle  with  the  pit.  ^^  ^ltrr\n% 
till  his  bill  should  be  paid ;  this  strongly  implies  that  if  he  had  in  themiliCa,/ 
given  such  notice,  the  action  could  not  have  been  settled  with-  \l^}^^y, 
out  paying  his  fees  : — ^Is  it  difficult  to  reconcile  the  English  iie^  may 
cases,  with  that  of  Gatchell  v.  Clark  ?    See  Howell  v.  Harding,  be  taken 

^  7.  In  this  case  the  court  held,  that  an  attorney  had  a  lien  SJ^*^b|^*^" 
for  his  bill  on  monies  levied  by  the  sheriff,  under  an  execution  1  H.  m.  12S, 
on  a  judgment  recovered  by  his  client,  though  the  defendant  S"/"*"  '• 
bad  notified  the  sheriff  to  retain  the  money,  stating  he  should    ^  ^^ 
move  to  have  the  judgment  set  aside  for  irregularity. 

(^  8.  The  pit.  recovered  judgment  against  the  deU.  for  £400  %  t.  R.  407, 
•on  a  bond,  charged  him  in  execution  in  1783,  and  died  in  1797.  &^*- 
In  this  term  (1799)  the  deft,  moved  to  be  discharged  out  of  ^^ 
custody,  his  wife  havmg  taken  administration  on  the  pit's,  es- 
tate.    The  court  held  the  pit's,  attorney  had  no  lien  on  the 
judgment,  so  as  to  prevent  the  deft,  being  discharged  ;  that  the 
action  was  destroyed  by  the  deft's.  wife  taking  administration  16 
the  creditor. 

%  9.  But  it  is  to  be  observed,  that  these  rights  can  only  et«>  \%  Mod.  26lt 
tend  to  persons  who  can  legally  be  attornies,  and  in  the  case 
in  which  the  service  is  done.  Who  id,  or  is  not,  such  a  one,  is 
properly  to  be  considered  under  the  head  of  attornies  general- 
ly* Every  attorney  is  under  the  power  of  the  court  and  amen- 
able to  it,  and  may  be  attached  for  any  contempt  of  it.  Mass. 
Act,  Feb.  26,  1811 ;  this  act  provides  that  in  case  of  cross  ex- 
ecutions the  attorney's  lien  shall  not  be  affected ;  11  Mass.  R. 
336,  Baker  v.  Cook  ;  this  act  gives  him  a  lien. 

Abt.  3.  Submission  by  an  attorney,     ^1.  If  B  submit  to  1  Salk.  70. 
reference  as  the  attorney  of  C,  B  shall  be  bound.     See  the  Skin.  <^^9.— 
case  of  Bacon  r.  Duberry,  ante.    It  must  be  understood,  the  g^^  Arbltra- 
attorney  is  bound  only  when  he  does  not  bmd  his  principal,  ei-  tion,  ch.  13. 
ther  because  he  has  no  power  to  bind  him,  or  because  he  does 
not  proceed  in  a  manner  {o  bind  him ;  for  if  the  attorney  has 
power  to  bind  his  principal,  and  does  in  fact  so  submit  to  re- 
ference as  to  bind  him,  then  the  submission  is  the  principal's 
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act,  he  is  bound,  and  the  attorney  is  not  personal)^  bound. 
See  Banfill  v.  Leigh  b  al.,  where  a  practising  attorney  migr 
legally  relinquish  his  business  to  others  on  terms. 

Aht.  4.  Who  is  an  attorney  he.  An  attorney  is  one  put 
in  the  place  of  another,  and  is  public,  as  an  attorney  at  law,  or 
private,  **  who  has  authority  given  him  to  act  in  the  place  and 
stead  of  him  by  whom  he  b  delegated,  in  private  contracts  and 
agreements,^  which  authori^  must  be  by  deed,  *^  that  it  m^ 
606,eo7,*e26.  appear  that  the  attorney  has  pursued  his  commission."  And 
— *T.R.«.— y^ine  coverts,  minors j  aliensy  &c.,  may  be  attomies.  He  must 
aa^^hitty    ^^^^  ^  lawful  warrant. 

27.  <^  2.  According  to  the  case  of  Needham  v.  Gorbam,  and 

Trl^^aoT  ^^^^  cases,  a  deed  or  written  power  b  not  always  necessary 
F.N.B.69.1.  to  constitute  an  agent  or  an  attorney,  but  that  by  parol  ap- 
8  SaUl^,      pointment  one  may  refer  to  arbitration,  or  transact  business  for 
*  another.     The  English  anciently  required  every  one  to  appear 

m  court  in  person  as  the  writ  commanded. 
ColoD^Laws      ^  ^*  ®y  Massachusetts  Colony  Laws,  revised  A.  D.  1673, 
11.— Mass.^*  ^  pl^*  were  allowed  to  sue  for  any  estate,  or  to  sue  for  any 
Act  Nov.  4,    right,  by  attorney  authorized  under  hand*  and  seal :  and  now 
C^^  2^   every  deft,  in  a  criminal  cause  must  appear  in  person,  except 
2Hawk.P.c.  in  a  few  cases  in  which  the  couft  may  allow  his  appearance  by 
iA  "lak*****  attorney.    In  every  capital  case  he  must  appear  in  person ;  to 
thb  rule  there  can  be  no  exception  ;  but  lor  every  crime  un- 
der the  degree  of  capital,  the  deft.,  by  the  favour  of  the  court, 
may  appear  by  attorney,  and  this  till  conviction. 
Chitty  27.—       The  many  cases  in  the  old  laws  of  England,  in  which  the 
7  T.  R.  208.   party  could  appear  by  attorney,  only  by  particular  statutesj  or 
the  king's  license,  may  now  be  put  out  of  the  question.     One 
may  be  attorney  by  parol,  to  sign  and  endorse  biUs  and  notes 
he. 

^  4.  By  this  act  of  the  United  States,  in  all  their  courts, 
Statoteofthe  "  ^^^  parties  may  plead  and  manage  their  own  causes  person* 
u.  s.  Sept  4,  aDy,  or  by  the  assistance  of  such  counsel  or  attomies  at  law,'' 
*78».  33  by  jijeif  fuieg  njgy  \^q  pcrmitlcd.    L:aws  of  Maine,  Ch.  89. 

Art  12,  Dec-  ^  5.  And  by  the  Constitution  of  Massachusetts,  every  man 
^^"  ^  mar  be  heard  in  his  defence  by  himself  or  counsel. 
The  court  on  By  many  statutes  passed,  and  by  the  rules  of  all  our  courts, 
genenl  orin-  ^o  man  can  be  admitted  to  practise  as  an  attorney  or  counsel- 
e^Uy  and  ^^^  i°  them,  unless  he  be  of  a  good  moral  character,  and  is  pro« 
policy  win  perly  qualified,  and  has  taken  and  subscribed  the  necessary 
d^n^S*  oaths.  The  statutes  and  rules  m  regard  to  this  subject  in  the 
tween  them  United  States  are  numerous,  and  to  be  found  at  large  m  the 
and  their  cli-  statute  books,  rules  of  courts,  and  bar  rules,  which  are,  very 
gnanTuieUt-  g^i^o^J}  Calculated  to  form  and  preserve  in  the  United  Sutes 
ter  &c.  a  respectable  order  of  lawyers. 
9Johiis.B^  -'  '  ^ 

268. 


^6.  It  id  8  general  rate,  that  no  one  can  make  an  attoraejr,    Ch.  15. 
vffao  has  not  a  capacity  to  act  and  bind  him    or  herself.    Jlrt/A. 
Hence,  minors  and  mairied  women  cannot  make  attornies ;  K^^y^J 
Slid  where  the  husband  and  wife  are  sued,  he  makes  an  attor*  ^'^^'  ^^' 
BOT  for  her ;  but  aU  ^rsons  of  discretion  may  be  attornies,  as  "  Mod.47,7Si, 
innnt?  having  discretion  and  understanding  &c.  296,  S97^ 

^  7.  An  ^igUsh  statute  empowered  aU  persons  to  appear  \^'  ^^' 
by  attorney,  who  had  ability  to  make  him.  W.ll,c.  lo. 

^8.  It  is  error  to  appear  by  attorney,  where,  by  law,  it  i  Co.  1 16  to 
cannot  be  done  ;  and  it  b  error,  if  an  infant  appear  by  attor-  J^'JJj^*!^ 
ney,  nor  can  a  retraxit  be  by  attorney  ;  but  an  attorney  may  saiL  ea. 
remit  damages. 

The  attorney's  consent  in  court  binds  his  client  $  if  he  takes  ^^Xk.  96, 87, 
upon  himself  to  af^pear,  the  court  looks  no  further ;  but  pro-  ^ 
ceedb  as  if  he  bad  sufficient  power,  and  leaves  the  party  to  his  Mutt  be  tome 
action  agkinst  his  attorney.     He  is  not  compellabte  to  appear,  beinc'em-^ 
unless  be  takes  his  fees  or  backs  the  warrant,  or  takes  a  power,  ployed  in  a 
And  if  he  appears  without  warrant,  our  courts  receive  him  as  ^^. 
an  attorney  of  the  party,  if  he,  the  attorney,  declares  he  has  143.  "*' 
been  spoken  to  by  his  client,  or  by  one  for  him.  The  attorney 
who  undertakes  to  appear  must  do  it  in  a  proper  manner,  and 
hts  entry  as  an  attorney  may  be  so  amended  as  to  stand  as  the  stnu  144^ 
entry  of  a  guardian. 

^  9.  An  attorney  must  appear  if  he  undertakes  to  do  it,  Stn.  6O8, 
dMNigh  at  the  request  of  a  third  person  only,  and  without  the  HoflMto-.* 
knovriedge  of  the  party  interested,  where  his  appearance  is 
necessary  to  support  the  proceedings. 

^10.  If  an  executor  give  me  a  power  of  attorney  to  act  6T.IL600, 
for  him  oi  executor ^  this  does  not  authorize  me  to  accept  a  bill  Gardner  v. 
^  exchange  to  charge  him  in  his  own  rights  though  for  debts  ^'^"^^ 
due  from  his  testator*    The  power  of  attorney  was,  in  this 
case,  cautiously  drawn,  to  enable  the  attorney  to  charge  the 
executrix  ae  euch  on/y,  whereas  he  accepted  the  bill  to  charge  Beeves  D.  R 
her  in  her  own  right.    An  attorney  can  never  substitute  but  863,864. 
by  express  power. 

^11.  Where  an  attorney  is  liable  lor  defamation,  see  De-  «^^*^ 
famation.    Where  he  may  be  a  wimess,  see  Witness  tic.         p^i!^^ 

If  an  attorney  do  not  do  his  duty  in  a  cause,  as  if  he  do  not  4  Banr.  206t 
charge  the  deft,  in  execution  as  he  ought  to  do,  and  an  action  ^|{|^^^\ 
be  brought  against  such  attorney  by  law,  the  jury  may  give  such  suid.  168. 
damages  as  they  may  think  reasonable  under  aU  the  circum- 
stances of  the  case,  without  regarding  the  amount  of  the  ori- 
^al  debt  lost  by  his  negligence.    Where  Uable  or  not  as  to 
advice. 

^  13.  If  an  attorney  at  the  suit  of  his  dient,  sues  out  an  USker'^ 
il^al  writ  against  a  deft,  and  causes  him  thereupon  to  be  Brahun. 
imprisoned,  treifiass  ft  et  armit  for  false  imprisonment  lies  as 
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Ch.  15w    well  against  tbe  attorney  as  the  client ;  as  nrfiere  the  attorney 
Jlrt.  4.     caused  the  body,  of  an  admniitrcUrix  to  be  taken  in  execution, 
^^-v^^  without  suggesting  she  had  been  guilty  of  a  devuitavU. 
Salk.  as,  i^  18.  If  an  attorney  have  a  warrant  to  appear  for  the  pk*^ 

^^^'  ^^'i    ^  ^^^  original  action,  it  is  no  warrant  to  appear  in  tbe  scire 
B^i'^!^  facias  against  the  bail.    This  is  a  different  cause ;  his  power 
Abr.  18S.        continues  to  judgment  and  suing  out  execution  witlun  the  year, 
and  longer  if  the  es^ecution  be  continued,  but  be  cannot  sue 
the  judgment. 

^  14.  By  Massachusetts  Colony  Laws,  no  magistrate  acting 

in  Uie  cause  as  judge,  cotdd  be  advised  with  a3  counsel  by 

either  party. 

Hob.  18^—.       $  15.  ^  attorney's  power,  though  made  irrevocable,  yet 

Salk.  87.—     it  may  be  revoked,  where  it  vests  a  mere  authority,  but  others 

Wiiiet  666.     ^jg^^  where  it  vests  an  interest,  as  to  confess  a  judgment  to  A, 

where  this  judgment  is  a  part  of  his  securiQr  for  a  debt.    A 

letter  of  attorney  ceases  on  tbe  death  of  him  who  givjes  it« 

Hob.  117.  ^16.  If  an  attorney  follow  a  cause,  to  be  paid  in  gross  whea 

a  recovery  shall  be  had,  it  is  champer^. 
1  Com.  D.  ^  17.  It  is  understood  that  the  act  of  3  Jam.  I,  ch.  7,  as  to 
fm^N^'  attomies  presenting  their  bills  in  certam  forms  to  their  cUentv 
147,  Brick-'  before  they  can  sue,  has  not  been  adopted  in  Massachusetts, 
wood  V.  Fan-  if  it  has  been  in  any  of  the  United  States.  And  in  England  it  h^ 
^^'  been  held,  that  it  extends  only  to  suits  in  the  coiurts  of  West- 

minster hall.    Nor  have  the  acts  of  George  II.  on  this  subject 
been  adopted  here ;  hence,  the  many  cases  in  the  English 
books,  arising  out  of  these  acts,  do  not  apply  here, 
a  East  498,         ^  18.  An  attorney  may  be  empowered,  not  only  by  ex- 
Sm^Wuv  P'®^  ^^^  ^^  ^y  implied  authority  inferred  from  prior  con- 
29, 30, 8L      duct  of  the  principal :  as  if  an  agent  formerly  in  his  principal's 
absence,  usually  transacted  his  business  and  accepted  his  bills, 
and  the  principal  returned  and  approved  of  this,  he  is  bound 
in  a  similar  situation  on  a  second  absence  from  home.     So  if 
a  wife  forbid  A  passing  through  her  husband's  close,  and  he 
sues  A  for  doing  this,  the  law  implies  from  this,  she  had  power 
to  forbid  &cc.,  as  he  recognises  her  act  by  bringing  the  action. 
And  one  is  bound  by  every  act  of  his  general  agent  or  ^tor- 
ney,  although  he  exceeds  his  authority.    But  as  his  power  is 
not  coupled  with  an  interest^  he  cannot  delegate  it;  unless  ex- 
pressly impowered  so  to  do,  and  he  roust  mention  he  acts  as 
1  Cranch  R.   agent  &c.  except  he  be  ^government  agent.  If  such  a  one  con- 
348,  Hodg-     tract  for  its  use,  he  is  not  personally  liable,  though  the  coo- 
^D  r.  Dex-    ^^^^  ^^  under  his  own  hand  and  seal ;  but  it  is  conceived 
there  must  be  reason  to  presume  the  contractee  Icnew  he  was 
acting  as  public  agent ;  or  good  reason  to  belieye  he  was  so 
acting.  .  In  the  body  of  the  indenture  Dexter  was  described 
as  secretarjf  of  war ,  but  he  signed  his  proper  name  only. 
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^  19.  To  bbd  the  principal  by  deed^  the  attorney's  power    Ch.  15. 
must  be  by  deed ;  but  his  deed  is  good  against  himself.     Nor    Jlrt.  4.^ 
can  one  partner  bind  another  by  deed,  unless  he  be  present  Vn^v^^ 
and  assenting,  even  though  the  deed  respect  their  partnership  Harrisoav. 
concerns*     Hence,  "an  attorney  who  is  only  authorised  by  ij^JPSu^, 
parol j*^  cannot  make  " 9l feoffment  and  livery y^  or  a  lease  for  watson's 
years.    No  set  form  of  words  are  necessary  in  his  signing.  2  Part-ieOyiea. 
East  142.  5Si.\S!' 

^  20.  This  was  covenant  on  a  ckarter'^ariy.    The  deed  Wation  on 
was  executed  by  6»  Dwyer,  by  order  and  for  account  of  Rush  P^- 1^» 
ii  Tilson,  and  it  was  held  to  be  void,  because  Dwyer  had  r^  fei^'so, 
only  a  verbal  authority  to  executo  the  charter*party.    When  a.  29.' 
an  attorney  in  an  action  may  cease  to  be  one.    13  Mass.  R. 
465,  469 

^  21.  It  seems  to  be  a  settled  principle,  that  to  make  a  ^|^^ 
deed  by  attorney ^  he  must  be  appoimed  by  deed.  162.  ^     ^ 

^  98.  If  one  endorsed  his  name  A.  B.  on  an  execution,  as  1  Man.  r. 
attorney  to  the  creditor,  it  is  no  evidence  he  was  attorney.        ^te^'^DM. 

%  23.  This  was.  case  against  the  deft,  as  an  attorney^  stating  8  Man.  R. 
the  pit.  put  a  certam  note  into  his  hands  to  collect  be.,  that  he  ^l,?^''®^  *' 
retained  the  deft,  be,  directed  him  &cc.,  that  he  so  carelessly  Aiso'isMait. 
and  negligently  conductod  the  business,  that  the  pit.  lost  the  R.  816. 
note  &c.    Judgment  for  the  }dt.     And  the  jxinciple  settled 
was,  that  whenever  an  attorney  disobeys  the  instructipns  of  his 
client,  and  a  loss  ensues,  the  attorney  is  liable  for  it. 

(^  24.  Several  matters  &c.    Supreme  Court  of  the  United  a  Dallas.  306. 
States  does  not  allow  counsel's  fees,  m  estimating  damages  on  r*^^**^' 
idiich  a  decree  is  founded.    If  a  counsel  sdpulato  in  a  cause,  2  caines*  R 
it  is  as  effectual  as  if  done  by  the  attorney  on  record.     One  261,886,887. 
who  has  practised  three  years  as  an  attorney  may  be  admitted 
a  counsellor  :  and  in  admitting  one,  cMenism  is  no  objection, 
he  only  takes  an  oath  of  office.     A  counseUor  is  entitled  to 
privileges,   (in  New  York)  and  hence  must  be  proceeded         | 
agahist  by  bill.     In  Massachusetts,  counsellors  only  can  argue 
issues  in  law  and  in  fact,  and  law  questions  arising  on  writs  ^^    »      «. 
error,  eertiorarif  and  mandamus  on  special  v^xdicts,  on  mo-  3^^' 
tioos  for  new  trials,  and  in  arrest  of  judgment.     Counsellors 
may  practise  as  attomies. 

An  attorney's  practice  of  haying  diflbrent  pffices  in  different  4  Johni.  R. 
places  is  improper.  i^'- 

^  25.  In  England,  an  action  cannot  be  brought  on  an  attor-  toft  841^ 
ney's  bill,  until  a  month  after  it  is  delivered  to  his  client.  How  ^  ^^^^  ^^' 
signed,  deUvered,  be.  ^5  D.  &  E.  694 ;  2  Bos.  &  P.  343 ; 
1  H.  BL  291 ;  6  D.  b  E.  645,  646.    And  if  so  deUvered  a 
j>roper  time  before  sued,  and  not  referred  by  the  Qlient  for  2  bm.  It  P« 
taxation,  he  cannot  on  the  trial  disputo  the  reasonableness  of  287.  ' 
the  charges.    See  the  Jaws  of  Lomsiana  on  this  subjecti  en* 
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Ch.  15«  acted  on  the  prkiciple^  on  the  French  \xw.  Civil  Cdde  of 
Aft.  4.  Louisiana  421  to  426,  book  3,  title  13,  makmg  several  good 
^^^^v^^  distinctioBe. 

11  Jokas  R  i)  26.  Aii^mies  in  Ntw  York  miiy  be  $ued  by  b3l  ^e. 
11^  Waring  Assumptit.  The  UU  agaiost  the  deiL,  an  attorney  of  the 
iD.^fEr  Suprenie  Court,  was  filed  in  it  m  the  Tacation  as  of  the  first 
1M^7  Do.  Monday  in  Aagost  1812,  in  which  the  promise  was  said  to 
^gZf  ^^  ^^^^  ^^^^  ™*d®  September  1,  1812 ;  and  held  bad :  by  dtts 
ssamid.  991,  as  by  many  other  cases,  it  appears  an  attorney  of  the  Supreme 
B.  1.  Court  is  origmally  sued  in  it,  and  a  declaration  filed  as  of  tbo 

prededing  term  on  a  promise  nmde  after  it,  is  bad  on  demurrer,^ 
hence  the  day  of  the  filing  lAould  be  mentioned.  Tidd's  Prac. 
767 ;  Ch.  PI.  259,  26S,  264,  265.  See  Cheetham  v.  Lowes. 
Then  it  may  be  proved  as  28,  below. 
10  Jo^o^^       ^  27.  Action  of  trespass,  assault,^  &c.  against  an  attorney 
iSmls.     '  ^f  ^®  Common  Pleas  &c. ;  he  plead  he  was  suable  <Hily  in 
that  court,  except  as  to  the  rights  of  the  people.     HeH,  his 
privilege  from  arrest  by  process  firom  the  Supreme  Court  was 
confined  to  his  necessary  attendance  on  that  court  and  Com- 
mon Pleas.    So  aUomies  of  all  inferior  courts,  they  have  no 
perpetual  exclusive  privilege  as  agidnst  the  jurisdiction  of  the 
Supreme  Courts 
10  Johns.  R.       ^28.  Bills  against  atlomies  may  be  filed  in  the  vaea^ 
Woo<L^^'°  ^'  ^^^'    ^"^  ^®  ^"^^  ^  deemed  to  commence  only  fi:om  the 
time  of  filing  the  bill;  and  though  filed  generally,  of  the  term 
the  ph.  at  the  trial  may  shew  when  the  cause  of  action  arose, 
and  if  after,  bad  on  the  rule  26  above  relied  on,  2  Stran. 
1271  ;  3  Burr.  1241 ;  1  Caines'  R.  69 ;  5  D.  &  E.  325,  which 
to  promote  justice,  allow  a  fiction  to  be  contradict^  Sec.  In  fact. 
New  York  and  several  States  have  allowed  to  thehr  attomies 
the  English  privileges. 
10  Johns.  H.       ^  29.  Aitomey  OeneraTs  power  does  not  enable  Asm  to  die-' 
j^^^y**  charge  a  debtor.    As  where  the  deft,  was  b  custody  on  a 
bert  ca.  sa.f  the  pit's,  attorney  on  record,  without  satisfactioo  of  the 

judgment  or  the  pit's,  consent,  desired  the  sheriff  to  permit  die 
deft,  to  go  at  large  to  obtfun  meaps  to  pay  &c.,  and  the  sheriff 
knowmgly  allowed  the  deft,  to  go  at  large.  In  debt  against 
the  sheriff  for  an  escape,  held  the  pit's,  attorney,  from  his 
general  character  had  no  authority  to  order  the  deft's.  dis* 
charge,  without  the  pit's,  consent,  or  a  previous  satis&etioo  of 
the  debt,  and  the  sheriff  wa%  Uable  for  an  escape ;  same, 
8  Johns.  R.  361,  367  ;  tiH  judgment  obtamed  the  attorney  has 
large  and  liberal  discretion,  but  he  cannot  enter  a  nifitxit^  as 
it  is  a  perpetual  bar,  and  equivaleirt  to  a  release,  said  the 
Chief  Justice.  Baker's  case,  8  Co.  58.  **  And  the  admittance 
of  the  court,"  said  the  court  in  that  case,  ^'cannot  prejudice  ^tm 
pit.  in  so  high  a  degree,  but  in  all  dilatory  matters  the  adoi»^ 
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skm  of  the  cMrt  may  turn  the  ph.  or  demandant  to  delay,  but    Cr.  16. 
shall  never  bar  the  pit.  or  demandant.''    See  2  Roll.  R.  63  ;    AH.  1. 
1  Salk.  89 ;  6  Mod.  82.    The  act  of  New  York  (Seas.  34,  Vn^V^v/ 
c.  196)  says,  such  discharge  must  be  done  by  the  party  or  his 
attorney  *^  therewUo  lawfully  authorized.'' 

^  30.  Pifwer  of  attorney  to  make  a  deed  of  land  presumed  lo  Jobof.  R. 
efitr  forty-two.  yean  quiet  poteeetion  tfc    As  in  ejectment  the  ^^^yjj^ 
plt«*9tted  m  J  809,  and  shewed  title  by  a  release  made  in  1767,  '"       ^^ 
'm  partitumf  to  ^ths  of  the  land  sued  for,  and  proved  by  wit- 
nesses, that  all  die  kts  in  the  patent  so  divided,  they  were  ac- 
quainted with,  were  held  accordbg  to  that  partition ;  and  no 
outstanding  title  appearing  in  the  two  remaining  patentees,  the 
court  held  ;  first,  it  mieht  legally  be  inferred  dbe  lessors  had  a 
perfect  title  to  the  wkeJe.    I^cond,  where  a  deed,  dated  May 
14,  1767,  recited  that  several  of  the  grantors  conveyed  by  K.  See  Ch.  H 

Y.  their  attorney  &c.,  in  1809,  after  forty-two  years,  and  an  *•  ^»  »• '.»  , 
•  •      »      .  «  1       %        111  I      'J  seine  pnocl- 

acquiescence  m  the  titles  under  that  deed,  deemed  said  power  p|^^   *^ 
was  valid,  thou^  not  produced,  or  any  proof  it  was  executed. 
Third,  possession  of  a  lot  of  land,   commenced  adversely 
twenty-five  years  before  the  suit,  by  clearing  four  or  five  acres,  ch.  104,  a.  4, 
not  shewing  what  part,  and  no  regular  tracing  title  or  privity,  ».6|iikeprio- 
and  contmued  possession  to  the  deft.,  does  not  prove  adverse  ^  ^  ^' 
pa^ssession  to  bar  the  pit. 

^31.  He  is  not  bound  to  proceed,  unless  his  fees  are  paid  2  Johns.  R. 
or  secured,  nor  unless  his  client  pays  bis  costs;  he  b  not  bound  ^^^f*^* 
to  spend  money  for  his  clients  be.  without  being  secured. 

^  32.  Where  an  attorney  undertakes  to  appear  for  a  party  6  Johns.  R. 
in  a  cause,  the  court  will  look  no  further  as  to  his  authority.      ^-  See  Salk. 


CHAPTER  XVI. 

ACTION  OP  ASSUMPSIT.    SALES  AT  AUCTION. 

Abt«  1.    ^  1.  In  sales  at  auction  there  are  some  things  smjoJ—i  H. 
peculiarly  to  be  attended  to.     In  these  sales  an  auctioneer  Bl.  88,  WiK 
may  sell  the  goods  of  another,  and  sue  for,  and  treat  them  as  {j^J,^'  ^^ 
his  own.    Therefore,  if  an  auctioneer  at  my  house  seHs  my  ch^  ii,a.4* 
goods,  yet  he  may  have  an  action  against  the  buyer  for  goods  'ncl  6.~ 
sold  and  delivered,  though  the  goods  are  known  to  be  mine,  ^^\^lZ 
and  not  the  auctioneer's.    And  Lqird  Loughborough  and  other  i  T.  it  619, 
ju^^  have  proceeded  on  thte  ground,  that  an  auctioneer  "has  ^^Jl^* 
a  possession  coupled  with  an  interest  in  goods,  which  he  is  em-  ^.p.  ^^ 
ployed  to  sell,  not  a  bfure  custody  like  a  servant  or  a  shopman,  2  Burr.  loos. 
whether  the  sale  be  on  the  premises  of  the  owner  or  in  a  pub-  JSjJlTi  x.'it 
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Ch.  16.    lie  auetion-room."  ^^  An  actual  possession  is  giwn  to  the  cure-* 

Art,  1.      tioneer;^*  he  ^*  has  also  a  special  property  in  him  with  a  lien 

V,^V^J  for  the  charges  of  the  commission  be."  *'  He  is  agent  for  each 

See  Ch.  82.  a.  party  in  different  things,  but  not  in  the  same  thing.    When  he 

9, 8. 9.  prescribes  the  rules  of  bidding  and  the  terms  of  the  sales,  he  is 

agent  for  the  seller ;  but  when  he  puts  down  the  name  of  the 

buyer,  he  b  agent  for  him  only,"  by  his  consent. 

Cowp.896,        <^  2.  The  auctioneer  is  not  liable  to  the  owner's  action  *for 

ChriflUe.!l     selling  his  goods  at  the  highest  bid,  though  against  the  owner's 

1  Com.  D.      express  direction,  not  to  sell  under  a  certain  sum  he  names ; 

w^Tn^'   for  it  is  one  of  the  essential  conditions  of  an  auction,  that  the 

1^         '    thing  be  sold  to  the  highest  bidder.    And  there  is  no  way  to 

guard  the  owner  in  this  respect,  except  one,  he  may  direct 

the  auctioneer  to  set  the  goods  up  at  such  a  price ;  but  the 

owner's  order  not  to  sell  under  such  a  sum,  is  not  an  order  to 

set  them  up  at  sucb  a  sum. 

ftiiMn  \  •        ^  3.  In  this  case  our  court  decided,  that  if  one  be  sued  for 

S.CttS^M.''  *®  penalty  of  the  act  of  1796,  for  selling  his  own  goods  at 

auction  after  sunset,  he  is  not  estopped  to  deny,  that  he  was 

regularly  licensed  as  an  auctioneer.    Also,  that  the  license  to 

one  must  be  granted  at  a  meeting  of  the  selectmen^  or  a  nugor 

part  ofthemj  had  for  that  purpose j  of  which  meeting  all  the 

selectmen  must  have  notice.     The  evidence  in  this  case  was 

the  testimony  of  two  of  the  selectmen  who  signed  the  license, 

and  the  act  expressly  provides,  that  the  license  be  given  **  at 

a  meeting  had  for  that  purpose^^  of  the  selectmen.     This 

license  was  signed  by  two  of  them,  not  at  such  or  any  meeting 

of  them,  and  there  were  three  selectmen.     Laws  of  Maine, 

Ch.  139. 

6  T.  R.  642,        ^  4*  An  under-bidder  or  puffer  at  an  auction,  is  a  fraud  on 

Howard  v.     (he  fair  bidder,  if  not  made  known  ;  ahd  the  highest  fair  bid- 

Cowp^.     ^^^  cannot  be  held  to  complete  the  contract ;  and  the  principle 

is  the  same  whether  goods  or  real  estate  be  sold.    New.  on 

Con.  219,  223,  same  principle  ;  but  held  in  equity,  the  buyer  is 

held  if  the  fair  bidding  is  continued  after  puffing  ceases.    See 

3  Vcs.  620.   But  the  owner  may  bid,  if  before  the  auction  he 

~i  Seh^n    gi^^s  notice  publicly  of  his  intention  to  bid.  2  Bro.  C.  C.  ^6; 

156.-3  D.&  3  Ves.  jr.  630 ;  12  do.  477 ;  2  Haywood's  R.  326,  a.  2,  6, 6, 

^•^-  «ic.;  12  Ves.  jr.  483. 

3  Ves. Jr.  620,  ^5.  But  there  may  be  an  under-bidder  in  some  cases, 
4iL^s  V'  ^"gl^  known  only  to  the  auctioneer.  As  where  one  bid  £76 
jr.  508.  ^"  ^^^^  for  IsxiAj  and  then  real  bidders  run  it  up  to  £101, 17i. 

an  acre,  and  it  was  held  t)iat  the  sale  was  good  ;  but  that  it  h^ 
been  otherwise  had  all  the  bidders  been  puffisrs  but  the  pur- 
chaser. This  case  was  in  chancery.  The  £75  bid  had  no 
material  effe^  to  deceive  or  to  raise  the  price. 
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^6*  By  this  act,  sales  at  auction,  and  the  duties  tdbe  paid  ActotfCoi^ 
M  them,  were  regulated  throughout  the  United  States,  but  this  f^^  fe'luw 
let  was  repealed  in  1801.  24, 1813. 

^7.  It  is  not  known  that  the  question  respecting  an  under^ 
bidder  has  arisen  in  our  practice,  though  it  has  been  a  very 
common  case  to  employ  one,  and  not  to  make  the  circumstance 
known,  and  very  often  this  under-bidder  has  bid  alone  against 
the  bond  fide  bidder. 

^  8.  If  the  highest  bidder  retract  his  bid  any  time  before  3  T.  R.  148, 
the  hammer  is  down,  he  is  not  liable  to  an  action  under  the  Painev.CaM, 
usual  conditions  thpt  he  shall  be  the  purchaser  5  for  "  the  auc-  |^  Selwyii 
tioneer  is  the  agent  of  the  vendor,  and  the  assent  of  both  parlies 
is  necessary  to  make  the  contract  binding,  and  that  is  signified 
on  the  part  of  the  seller  by  knocking  down  the  hammer." 

^  9.  The  auctioneer  is  liable  to  the  action  of  the  highest  imp.  m.  p. 
bidder  for  the  deposit,  where  such  bidder  has  sufficient  reasons  183J-5  Burr, 
for  not  proceeding,  and  the  auctioneer  ought  not  to  part  with  J^^  ^'^^ 
the  money  till  the  sale  is  completed  ;  but  where  the  title  is  not  skinner.— 
good,  the  bidder  can  have  an  action  only  to  recover  back  his  ^  ^'^h,, 
deposit  with  interest ;  and  any  sum  paid  and  accepted^  as  ear-  naa  v.  ^' 
nest,  binds  the  bargain,  and  is  part  of  the  price.  ThomhUl.— 

^10.  At  sales  at  auction  the  printed  conditions  are  material,  }  ^^J^^  ^^ 
and  govern  the  case ;  therefore  if  the  auctioneer  make  verbal  Gannii  v.     ' 
declarations  inconsistent  with  them,  these  declarations  will  nqt  Erhtrt 
control  the  written  or  printed  conditions.  3  Dallas  416,  Clarke 
V.  Russell ;  same  principle  in  N.  York,  11  Johns.  R.  555  ;  12 
East  6. 

^11.  If  money  be  paid  as  a  deposit,  though  less  than  is  re-  1  Selir.  N. 
quired  by  the  conditions,  and  accepted  as  such  by  the  auction-  ^-  *^v5Sl 
eer,  it  will,  as  to  him,  bind  the  bargain ;  and  he  is  personally  li-  ^^^^ 
able  where  he  does  not  name  his  principal.     12  Yes.  jun. 
352,  484,  378. 

^  12.  Auumpsit  for  money  had  and  received,  to  recover  a  B^rry  if. 
deposit  paid  by  the  pit.,  a  purchaser  at  auction  of  an  annuity  J^^'  i^ 
sold  by  the  deft.,  an  auctioneer.     One  condition  was,  that  a  16I.    *      ' 
good  title  be  made  out  by  July  10th,  and  it  was  held  by  Ken- 
yon  C.  J.,  that  the  seller  ought  to  be  prepared  to  make  out 
his  title  on  that  day.    The  purchaser  in  this  case  has  a  right 
to  inspect  the  deeds,  though  not  to  keep  them.    Judgment  for 
the  pit.,  as  the  seller  had  failed  in  completing  his  engagement. 

^  13.  The  same  principle  was  adopted  by  the  saQie  judge  1  Selw.  N.p. 
ID  regard  to  a  real  estate  sold  at  auction ;  and  further,  that  the  ^j^|^' 
purchaser  has  a  right  to  recover  back  his  depotit,  if  the  title  Rowley. 
be  not  made  out  at  the  day  appointed  for  that  purpose,  thoueh 
the  seller  may  be  able  to  make  it  out  afterwards.    Verdict  for 
the  deposit  and  interest,  and  in  another  case  it  was  said,  1  Selw.  164, 
there  must  be  a  special  count  for  interest,  as  it  cannot  be  re-  xhmhlu  l^ 
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C9.  16*  covered  on  a  general  count  for  mon9y  had  and  received  ;  and 
Art.  2.  there  cannot  '*  be  any  further  damages  for  the  supposed  good- 
V^ry^^  ness  of  the  bargain,^'  recovered. 

7  East  666,  ^14*  Sugars  in  the  king's  warehouse  sold  at  auction.  The 
672,  Hinder,  auctioneer  informed  tUfxe  bidders  the  duties  would  •be  paid  the 
qext  day ;  bidders'  names  noted  by  him  1^  buyers,  and  samples, 
half  a  pound  to  a  hogshead,  were  delivered  to  them,  and  pri- 
ces bid,  noted  ;  samples  accepted  as  parts  of  the  purchases. 
Held,  the  sale  valid,  and  property  changed  at  common  law  and 
qn  the  statute. 

Art.  2.  American  cases  &c.,  Mass.  Act,  June  16,  1795, 
Feb.  21,  1820.  ^1.  In  this  case  Jutaq,  an  auctioneer,  was 
employed  by  a  deputy  sheriff  to  sell  goods  attached  of  the 
deft's.  on  execution  against  him,  and  advertised  by  the  officer. 
Jutau  sold  them,  and  when  summoned  as  trustee,  had  the 
proceeds  in  his  hands,  and  was  informed  by  the  officer  for 
tton  rswUhin  what  purpose.  Jutau  was  discharged,  for  he  was  the  mere 
tke^^tatate  of  agent  of  the  officer,  and  there  was  no  privity  between  .  Jutau 
s^id  the  deft.,  and  he  can  have  no  knowledge  of  the  rights  of 
tb^  partifs,  and  is  accountable  only  to  the  officer  ;  and  it  was 
added  by  the  court,  that  the  pit.  should  have  summoned  the 
officer  as  trustee,  ^'  from  whpm  might  be  obtained  the  facts 
qecessary  to  form  a  correct  judgment." 

^2.  If  A  and  B  purchase  lands  at  auction,  on  written  con- 
ditions to  pay  $1000  earnest  down,  and  $1000  in  two  months, 
and  another  $1000  in  four  months,  and  give  their  negotiable 
note  to  the  ph.,  the  auctioneer,  for  the  said  earnest,  payable 
on  demand,  to  have  a  deed  when  they  shall  have  completed 
their  payments,  and  tbey  fail  to  pay  the  second  and  third  sums, 
they  wiU  be  held  to  pay  the  whole  of  said  note  ;  for  the  pur- 

^^    chase  fails  by  their  fault,  and  the  note  is  the  eameal  money, 

cafle!-^r£H>.  and  payment  of  it  bound  the  bargain,  and  was  part  of  the 
iialif  c?^  price  j  hence,  when  earnest  is  given,  the  vendor  cannot  sell  to 
194*  ^  another,  uolesis  there  be  default  in  the  vendee.     4  Vesey  jun. 

720. 
1  Esp.  16.—       ^  3.  <f  But  where  a  deposit  has  been  made,  it  should  seem 
'J^'  t^at  if  the  vendee  does  not  perform  the  bargam,  he  shall  for- 
fifit  such  deposit,  which  is  the  rule  in  equity." 

$1000  earnest  forfeited }  and  it  is  a  general  rule  that  an 
action  lies  to  recover  back  eaniest  money,  paid  at  auction  or 
otheirwise,  (Mnly  when  there  is  some  fault  in  the  seller  of  the 
goods  01;  estate,  or  in  his  title  ;  upon  any  other  principle,  the 
purchaser  if  ould  be  aJUowed  to  take  ^vantage  of  bis  owo 
negligence  and  wrpng,  and  to  rescind  a  contract  where  the 
fault  i3  all  on  his  side. 

^  4.  If  the  purchaser  ai  ajiction.  of  an  equity  o£  redemp* 
tioD,  or  of.  oib^i?  eata^ei  mfke  a.  conditional  bid,  aa  if  be  bad  on 
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condition  the  deft's.  wife  has  released  her  dower  in  the  estate,    Ch.  16. 
$1000,  and  it  turns  out  that  she  had  not  released  it,  he  b  not    Jlrt.  2. 
held,  though  the  highest  bidder,  and  tbef  equiQr  be  knocked  ^^y^^ 
off  to  hira,  and  though  he  might  have  known  whether  she  had 
released  it  or  not^  by  examining  the  registry  of  deeds.     And  so 
the  highest  bidder  is  not  held,  if  the  vendue-master  or  auction*^ 
eer  make  to  him  any  mt^erial  mistatements.    What  is  a  sale 
of  goods  to  change  property,  see  Cb.  139,  a.  8,  9.  9. 

^  5.  A  and  B  proposed  to  buy  goods  together  at  a  public  a  Johns.  R. 
auction,  but  not  to  bid  against  each  other ;  it  was  agreed  be-  ^^>  Doolfai 
tween  them  that  A  should  bid  off  the  goods,  and  B  have  one  edSued^^n. 
half.     A  accordingly  bid  them  oS,  and  refused  to  allow  B  one  I7. 
half.    In  action  by  B  against  A.,  held,  the  action  did  not  lie^ 
ibr  the  agreement  was  wkhout  consideration  and  void,  and  also 
against  public  policy.     Like  case  3  Johns.  R.  29,  Jones  v. 
CasweU,  Jackson  o.  Catlin  ;  2  Johns*  248  ;  8  do.  50,  in  court 
of  error.     Sales  at  auction  are  within  the  statute. 

^  6.  A  contract  for  making  a  road  was  at  auction,  and  the  a  Johns.  B. 
ph.  and  deft,  agreed  that  one  only  should  bid,  and  if  struck  off  WHber  ^. 
to  him  the  other  should  have  an  equal  share  in  it.     Being    ^^^' 
struck  off  to  the  deft.,  the  plt«  sued  him  for  breach  of  contract. 
Judgment  for  the  deft.,  for  there  was  no  consideration,  and  so 
the  contract  was  void,  and  a  fraud  on  the  vendor. 

^  7.  Error  to  the  Circuit  Court,  Columbia.      Case  for  not  7  Cranch 
paying  the  purchase  money  he,  the  deft.,  bid  at  auction  for  a  ^»  Welter 
house  the  ph.  sold  to  him*    The  terms  were,  the  purchaser  ban.-2  Taon. 
within  thirty  days  was  to  give  his  notes,  with  two  approved  in*  268,  Roberu 
dorsers,  and  if  he  failed  to  do  so  in  that  time,  then  the  estate  ^'^J^^^- 
to  be  re-sold  on  his  account.     Held,  the  vendor  could  not  sue 
the  vendee  for  breach  of  contract,  until  a  re-sale  had  ascer- 
tained the  deficit^  for  so  were  terms  at  the  public  auction  ;  and 
second,  it  made  no  difference  if  the  vendee,  the  deft.,  after- 
wards instructed  an  attorney  to  draw  a  deed,  in  pursuance  of 
the  bid.  Other  sales  at  auction,  see  Ch.  1 1 ,  a.  4,  s*  1 1 ,  a.  6,  s.  1 3. 

<^8.   Declaration  against  an   auctioneer  for  not  account- 2  Ch.  on  PI. 
ing  for  goods  delhrered  to  him  to  sell.      Bui.  N.  P.  147,  123.-.1  Suin. 
WUkyns  t^.  WUkyns;    6  Atk.   89;    Salk.   9,  TattersaU  v.  |^7^^'*" 
Groote  ;   2  Bos.  b  P.  136,  Barker  b  al.  v.  Thorold.     So  Kiri>v  14, 
against  a  vendor  of  an  estate  at  auction  for  not  makinga  good  ^,^^'i|[' 
title.     Cites  2  Esp.  R.  640;  ib.  641,  Berry  v.  Young.  ^^^  ^  ^ 

^  9.  Lands  are  advertised  to  be  sold  at  auction,  and  the  ad- 
vertisement states  the  conditions  of  sale ;  this  is  a  writing  sign- 
ed by  the  vendor. 
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Ch.  17. 

Art.  2. 

V^V^O  CHAPTER  XVn. 


ACTION  OF  ASSUMPSrr.    BAILMENTS. 

fi^  Trover.  •^'''  ^*  General  prineipUi.  §  1.  The  bailment  of  prop- 
Pow.odCoo.  erty  is  the  foundation  of  many  actions^  an^  among  others  those 
^iari^B^  of  Oisumpsit  principal!} .  The  general  principle  is,  that  when- 
fuhed  to  "  6ver  a  man  has  by  any  means  die  keeping  of  another's  goods, 
Mch  kind  of  the  law  implies  a  contract,  and  the  bailee  is  bound  to  take 
sch! ou*!*!  ^^^^  ^^  them,  according  to  the  nature  of  the  bailment.  As 
104, 11&    '   if  cloth  be  delivered  or  bailed  to  a  tailor,  to  make  up,  he  has 

it  on  trust,  an  implied  contract,  to  render  it  again  when  made, 

and  that  in  a  workmanlike  manner. 
8  Salk.  n.^  ^  ^*  Since  the  leading  case  on  this  head,  of  Coggs  v.  Ber- 
Ld.  RAym.  nard,  stating  six  sorts  of  bailment,  this  same  division  has  been 
iw.^Coo.  *^P^®d  and  pursued  by  many  law  writers,  as  Powell,  Bacon, 
247,i255.—  '  Blackstone,  BuUer,  and  most  other  elementary  law  writers  on 
t^i^^  the  subject.  This  division  has,  on  the  whole,  been  found  to  be 
Abr."^,  ^®  ^®8t  that  has  been  adopted,  and  under  one  or  the  other 
246.— Jonei  bead  every  case  nearly  may  be  arranged.  The  several  divis- 
10, 16, 81,      ;qq3  formed  in  that  important  case  appear  to  be  these,  taken 

82,  Sic. —  •   I     r  ^L        •   -1  1 

Saik.  26,        mamly  from  the  civil  law. 

fame  case.  ^3.  Cf  depoiit.      As  if  I  deposit  my  goods  with  J.  S.  to 

BuT'n!  F*72,  '^^^P  ^^^  "*y  "^»  *°^  ^®  ^^  '"^  reward  J  he  impliedly  engages 
73.-^l)r.  U  to  keep  them  with  care,  and  to  answer  for  his  groti  neglect. 
Vi^^'^d^*  And  no  action  lies  against  him  if  he  keeps  them  as  he  keeps 
Mytton  V. '  ^^^  ^^^i  though  he  keeps  his  own  negligently,  for  I  know  whom 
Cock.— Pow.  I  trust ;  and  if  he  gives  a  writing  to  re-deliver  them,  it  makes 
!::^»;248.  no  difference. 

Kettle  V.      '      In  this  case  the  court  took  a  difference  between  goods  de- 
Bromiell.       livered  to  be  kept  safely,  and  goods  delivered  to  the  bailee  to 
be  kept  as  bis  own  goods  are  kept.      This  distinction  will  be 
further  considered  in  future  articles.     See  Civil  Code  of  Lou-* 
jsiana,  page  410,  412,  414. 
Co.L.85.—        ^  4.  Formerly  it  was  held  the  bailee  in  this  case  of  a  de- 
ft Bl.  Com.     posit,  was  answerable  in  all  events,  even  if  stolen,  or  taken 
^•■^*^*    away  by  tarce  and  violence,  in  the  English  law. 
Pow.onCon.      Art.  2.    ^  1.  In  one  find  my  goods,  and  has  no  reward  for 
2M^2  stra.  keeping  them,  he  is  answerable  only  as  above,  for  his  due  care. 
This  due  care  is  to  be  viewed  as  a  moral  duty,  he  ought  to  per- 
form without  reward,  whenever  he  consents  to  be  the  keeper 
of  another's  goods ;  but  beyond  this  care  he  ought  not  lo  be  li- 
able without  some  reward  for  his  further  care  and  attention* 
Commoda-         ^  2.  If  I  lend  my  horse  to  a  bailee  gratis^  to  be  used  bf 
ium. 
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him,  he  has  a  benefit  by  the  use,  and  the  law  implies  he  en-    Ch.  17*. 
gages  his  utmost  diligence  to  keep  aud  return  him,  the  least    Att.  4. 
negligence  will  make  him  answerable  ;    but  if  I  lend  a  thing  v^^V^^ 
solely  for  my  pleasure  or  profit,  on  the  same  principle  he  is  li- 
able to  an  action  only  for  his  gross  negligence,  for  where  the 
benefit  of  the  loan  is  his,  there  is  a  reward,  a  consideration  for 
an  implied  undertaking  to  keep  the  thing  safely,  otherwise  if 
he  have  no  benefit.    Mutuunty  a  loan  to  be  returned  in  kind, 
as  money,  grain,  &c.,  is  governed  by  the  same  principle. 

Abt.  3.  CfUtiing  and  hiring.—^  1.  If  one  hire  goods  of  Loeafioiteon- 
me  to  use  himself,  the  law  implies  that  he  engages  to  take  the  f^^^j^^^ 
Ittmost  care  of  them,  and  to  restore  them ;  but  if  they  be  stolen  9|e.— 
vfrom  him,  he  is  not  liable,  per  Holt  C.  J. ;  but  if  the  bargain,  '<»«•  **t 
as  hiring  implies,  is  muttiatty  beneficial  to  both  parties^  the 
bailee,  according  to  the  latest  and  best  authorities,  and  the  rea- 
son of  the  case,  is  only  required  to  take  ordinary  care ;  for  in 
this  care  there  does  not  appear  to  be  any  particular  reason 
for  the  bailee's  being  viewed  as  an  insurer,  or  for  his  engaging, 
beyond  his  due  care,  and  the  hire  he  pays  is  a  quid  pro  quo 
for  the  benefit  he  receives ;  and  so  it  is  to  the  bsolor,  for  the 
mccmvenience  of  being  out  of  the  possession  of  the  thing,  and 
the  use  of  it;  and  if  the  bailee  take  due  care  of  it  as.  of  hit 
cwn^  there  is  no  greater  risk  to  the  bailor  than  there  would  be 
if  he  had  it  in  his  own  possession.   Locatio  or  letting  is  on  the 
same  principle  as  conduetio. 

Art.  4.  Cf  pledges.    §  1.  If  I  pledge  or  pawn  my  goods  JHgtnu, 
to  A  for  money  lent  me,  he  must  use  due  diligence  to  preserve  ^^J^eni- 
them,  and  if  he  retain  them  after  the  money  is  paid  or  tender-  Pow.onCon. 
erf,  he  is  a  wrong  doer,  and  is  answerable  in  aU  events.    As  ^*j"    -. 
pledgee  has  a  special  property  in  the  goods,  and  cannot  use  ]05.J!!2*Salk. 
them,  if  they  be  the  worse  tor  using ;   if  not  the  worse  for  using,  622^^Bal.  N. 
still  he  uses  them  at  his  peril.   As  if  jewels  be  pawned  to  a  ^'^^^  ™"" 
lady,  and  she  keep  them  in  a  bag  with  ordinary  care,  and  they  .^co.  83^ 
are  stolen  without  her  fault,  she  shall  not  be  charged ;  but  she  Jones  106, 
shaU  be,  if  she  go  with  them  to  a  play,  and  they  are  stolen ;  ^[Z^jvu*^* 
she  makes  advantage  of  them  beyond  the  intent  of  the  pawn.  Code  of  Loa- 
at  her  risk;    so  she  too  exposes  them,  and  on  this  account  ••ti«446,460. 
also,  Ae  ought  to  run  the  risk. 

$  2.  If  the  pawnee  be  at  a  charge  in  keeping  the  pawn,  he  Bd.N.P.Tt. 
may  use  it  for  his  reasonable  charge  ;  if  he  keep  the  pledge 
diligently  and  lose  it,  still  he  shall  recover  his  debt. 

^  3.  And  if  one  recover  judgment  against  me,  he  cannot 
take  my  eoods  in  execution,  pawned  to  J.  S.  until  he  is  paid. 

^  4.  If  I  jpawn  goods  to  J.  S.  redeemable  at  a  certain  day,  8;Sa]k.2e7. 
on  failure  of  payment  his  property  is  at  law  absolute,  and  he  Hf  ^j^"^* 
may  sell  them ;  and  if  I  pay  him  in  time,  and  he  refuse  to  de-  288.^2  Egp. 
liver  tbem,^e  may  be  indicted^  for  the  goods  being  secretly  841,847. 
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Ba1.N.P.168. 
— Co.L.209. 
•t-Stra.  919. 


Dyer  49; 

Cydebmtv. 

Peiiy. 


pawned^  it  may  be  impoilaUe  to  prove  a  delhrerjr,  (at  want  of 
witnesses  in  the  case  of  an  medon.  A  factor  cant  pawn,  see 
Factor,  ch.  30. 

$  5.  If  I  fix  no  day  of  redemption,  and  die,  the  pawn  i^  iib« 
scdute,  for  I  hare  during  life  Yo  redeem,  and  then  am  limited 
to  my  life  time ;  but  if  be  dies^  it  may  be  redeemed,  ad  th^ 
time  of  redemption  is  not  governed  by  the  continuance  of  Us 
life.  ''The  pledger's  property  is  condiiionalf  and  depends  oil 
performing"  the  condition  ;  so  the  pledgee's  property  is  coa* 
ditional^  and  depends  dn  a  aoinperformance  ;  so  of  goods  dis- 
trained, being  in  the  nature  of  a  pledge. 

^  &.  Pawning  m  itself  creates  a  Ken;  as  where  a  teslatdr  bor-* 
rowed  money  on  jewels,  sUid  afterwards  borrowed  three  othef 
sumsy  for  each  of  which  he  gave  a  note^  without  taking  any 
notice  of  the  jewels.  The  court  held,  that  the  lender  bad  si 
Ken  on  the  jewels  for  the  tlvee  sums,  and  that  the  borrower's 
executors  could  not  have  the  jewels  without  paying  aH  tfad 
sums.  For  it  must  be  presumed,  that  the  pawnee  trtisted  td 
the  pledge  he  had  in  his  hands,  by  the  money  being  lent  mfr^ 
Mequendy  to  the  pawning,  which  excluded  die  presoaqptioli  of 
any  trust  to  the  person  ;  but  if  the  loan  had  been  prior  tor  the 
pawning,  there  had  beeh  no  lien. 

^  7.  J3ut  though  the  pawning  creates  a  Ken  in  fayouf  of  the 
pawnee,  he  cannot  have  more  interest  m  the  thing  pledged 
than  the  pawner  had.  As  if  tenant  afpiatefor  Kfe  pawn  it  to 
a  broker  and  die,  and  he  have  no  notice  of  the  pawner's  pro- 
perty, the  pawnee  has  no  Ken  on  the  pkUe  tu  againtt  kii^  iH 
remainder, 

^  8.  Yet  it  has  been  decided,  that  if  A  gets  my  good^  bf 
fraudj  and  pawns  them  to  B,  an  innocent  person,  abd  Jhr  a 
valuahU  considerutiony  1  cannot  recover  them  of  B,  till  bio 
debt  is  paid  ;  but  no  doubt,  B  must  be  perfecdy  innocent^  and 
receive  them  without  any  kind  of  suspicion  that  A  came  un* 
fairly  by  them ;  the  reason  must  be  diat  I  or  thb  innocent  per- 
son must  sustain  a  loss,  and  it  is  more  reasonable  I  sboufd 
than  he,  for  the  case  goes  on  the  ground  he  is  entirely  kmo* 
cent,  but  I  am  not,  for  there  must  be  some  negligence  in  me 
in  suffering  one  to  get  possession  of  my  goods,  and  making 
tiinsjraudulent  use  of  them. 

^  &.  (f  the  pawner  (after  tender'  and  refusal)  recover  die 
goods  in  an  action  of  trover,  yet  the  pawnee  may  have  an  ac** 
tion  for  his  money,  for  tbe  duty  or  debt  will  remain ;  so  if  the 
pawn  foe  stolen  or  perish  without  Ins  fauk. 

9  10.  When  the  bailor  may.  eovmterm&ni.  A  bailed  iHoliey 
to  B,  to  the  use  of  C,  to  be  delivered  at  bis  marriage  ;  A  may 
countermand  this  money  at  any  time  befoi^  it  is  delivered  over 
to  G,  for  A's  delivery  was^  Uritkout  eonaideradionjj  otherwise^ 
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kad  the  deUirerjr  been  to  pty  a  debt  due  to  C,  or  founded  in    Ca.  17. 
mutuality :  this  was  a  gift,  and  a  gift  though  commenced  is  of  no    Art.  4. 
force  until  it  be  completed  and  agreed  to.  And  A's  delivery  to  V^^v^b^ 
B  was  al30  condUUmalj  and  a  conditional  gift  is  revocable  until  a  Co.  26,  Bal. 
the  condition  be  performed.  But  if  A  give  goods  by  deed  to  B,  ^^'^-  Baker, 
and  deliver  the  deed  to  C  to  B's  use,  the  goods  are  his  imme- 
diately, before  notice  or  agreement ;   for  by  the  gift  by  deed, 
a  consideration  is  implied  or  intended. 

So  if  I  owe  A  $100,  and  deliver  goods  to  B  to  pay  that  Dyer  40,  in 
debt,  the  property  is  immediately  altered,  and  B  may  sell  the  ^^^^* 
goods.    In  this  case  also  there  is  a  consideration. 

^  U.  What  a  pledge^  andnot  anwrtgage.  Walker  brought  iS/^^lg**^ 
trover  in  the  Common  Pleas,  against  M'Lean  ti  Prince,  for  MXean'lial. 
a  promissory  note,  dated  Sept.  2,  1808,  made  by  A.  &  T.  r.  Walker,  In 
Wilber,  by  which  they  promised  to  pay  Walker  200  bushels  *"^''- 
of  merchantable  wheat  at  Utica,  Feb.  20,  1811,  value  $200. 
Plea,  not  guilty,  with  notice  of  special  matter  to  be  given  in 
evidence  at  the  trial.     February  4,  1809,  the  pit.  and  defts. 
made  an  agreement,  by  which  he  delivered  to  them  said  note, 
and  he  agreed  if  the  wheat  did  not  sell  for  $200  he  would 
make  up  the  deficiency  to  them,  and  they,  by  said  agreement, 
gave  him  power  to  redeem  the  note  on  paying  $186  with  three  , 
and  a  half  per  cent,  interest,  within  six  mon&s  of  the  time  the 
note  became  due.  Held,  the  note  was  deposited  as  a  pledge^  and 
not  as  a  mortgage.  2.  A  tender  by  Walker  of  $200,  on  or  before 
the  day  the  note  fell  due,  was  sufficient  to  entitle  him  to  a  return 
of  it.  3.  O)  such  tender  and  refusal  by  M'Liean  &  Prince,  Wal- 
ker might  have  trover  for  the  note.  The  pits,  in  error,  to  prove  it 
a  mortgage^  cited  2  Caines'  Cases  in  Error  202  ;  6  Johns.  R. 
258  5  8  Johns.  R.  96  j  2  Ves. jr.  378  j  1  Pow.  on  Mort.  3;  1  D. 
%L  E.  153.   And  as  to  parol  evidence  ofiered  to  prove  a  mart- 

5 age  and  not  a  pledge  was  intended,  it  was  rejected,  cited,  3 
ohns.  R.  319  >  4  Johns.  R.  285 ;  8  Johns.  R.  116,  375  ; 
Peake's  Evidence  116  ;  1  Johns.  Cases  22,  145  ;  Bui.  N.  P. 
297,  398.  To  prove  it  vl  pledge  and  not  a  mortgage  were  cited, 
Cortilyon  v.  Lansing,  2  Caines'  Cases  in  Error  202.  Ctirta, 
here  was  no  sale  of  the  note.  The  property  in  it  was  not  intend- 
ed to  pass  until  after  the  default,  **  it  was  merely  deposited  with 
party,  and  the  legal  property  did  not  pass,  as  it  does  in  case 
of  a  mort^age.^^ 

^12.  n^en  goods  are  sold  and  not  bailed.  If  A  deliver 
100  bushels  of  wheat  to  B  at  his  mill,  and  B  agrees  there  to 
deliver  to  A  twennr  barreb  of  flout  therefor,  to  be  made  of  any 
wheat  B  has,  and  B  mixes  the  said  100  bushels  with  the 
wheal  of  other  persons  or  his  own,  so  diet  said  100  busheb 
can  never  after  be  distinguished ;  this  is  a  sale  of  the  100 
^d^ls  to  be  paid  in  flour,  and  not  a  hailment^  for  B  may  tm- 
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Ch.  17.  mediately  dispose  of  this  wheat,  or  use  it,  and  he  is  account^ 
Art.  7  able  but  for  the  flour.  Also  when  a  thing  is  bailed  it  must  be 
V/V^^  kept  separate,  or  so  as  that  the  very  ming  bailed  may  be 
returned  as  it  was  when  received ;  or  if  to  be  wrought  into  a 
new  form,  so  as  that  the  very  materiah  may  be  returned.  The 
principle  is  clear  ;  hence,  in  the  case  in  19  Johns.  R.,  Sea- 
mour  V.  Brown  b  al.  there  was  a  sale  and  not  a  bailment. 
Abt.  6.  Cf  goods  delivered  to  be  carried  fyc.for  a  reward. 

§  1.   If  I  deliver  my  goods  to  J.  S.  to  be  carried^  or  to 

See  Jaa.  lost  do  something  with  them  for  a  reward^  he  is  answerable  ac* 
L.8T.27.      cording  to  his  employment.    If  a  common  carrier,  common 
hoyman,  a  master  of  a  ship,  or  one  who  uses  a  public  employ- 
ment for  a  reward,  he  is  answerable  at  all  events,  except  as  to 
the  act  of  God  or  public  enemies. 

^  2.  If  goods  be  delivered  to  bailees,  factors,  or  other  per- 
sons, exercising  a  private  employment,  for  a  reward^  they 
engage  to  do  the  best  they  can  with  them  to  preserve  the  pro- 
perty. And  there  is  a  reward  wherever  the  bailee  has  a  profit ^ 
either  in  a  sum  of  money  agreed,  or  in  the  way  of  his  business, 
as  the  taylor,  factor,  &c.  in  his  work,  by  way  of  exchange,  or 
any  other  consideration,  as  also,  the  use  of  one's  horse  or 
plough  without  paying  any  hire,  or  the  use  gratis. 

Art.  6.  Or  to  be  carried  S^c.  unthout  a  reward.  ^  1.  If  I 
deliver  my  goods  to  J.  S.  to  be  carried,  or  something  to  be 
done  about  them,  without  any  reward^  and  he  behaves  negli" 
gently^  he  is  liable.  If  he  undertake  generally^  he  is  liable  only 
for  his  gross  neglect^  but  if  expressly  to  do  such  an  act  safdy 
and  securely^  he  is  liable  for  any  damage  happening  by  his 
miscarriage,  for  he  undertakes  and  is  trusted  on  these  terms. 
If  A  deliver  goods  to  6,  to  keep  safely^  B  is  answerable  for 
them  to  A  in  detinue,  though  he  be  robbed  of  them,  but  other- 
wise, if  delivered  to  B^  to  be  kept  as  his  own  goods  fyc^ ;  but 
even  in  such  case  he  is  liable  K>r  damages,  arising  from  Air 
neglect  J  cited  2  Stra.  1099,  Mytton  v.  Cock. 

^  2.  In  all  these  cases  there  is  the  implied  promise  of  the 
bailee  before  stated,  and  if  he  break  this;,  assumpsit  lies,  and 
in  many  cases  also  some  other  action,  as  detinue  &c.  And  in 
all  these  cases  tlie  bailee  has  a  special  qualified  property  with 
the  possession ;  and  the  bailor  has  left  in  him  only  a  right  to 
a  chose  in  action.  Each  may  support  an  action  against  him 
who  injures  the  goods,  or  takes  them  away ;  the  bailee  as  being 
responsible  to  the  bailor  himself  for  them.  But  then  it  must  be 
considered  what  is  possession^  for  if  I  leave  a  chest  of  good9 
with  J.  S.  but  keep  the  key  myself  the  chest  only,  not  the 
goods  J  is  in  his  possession,  and  if  stoien,  he  is  not  liable.  There 
are,  however,  some  opinions  to  the  contrary. 

Art.  7.  Certain  principles  in  these  cases.    Bailment  is  aa 
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important  article  in  the  doctrine  of  actions.  It  is  not  well  stated  Ch.  17. 
in  the  books,  and  to  understand  it,  its  principles  must  be  seen  Art.  10. 
together ;  the  poaeaionj  as  well  as  the  property  of  the  bailor 
and  bailee^  must  be  examined.  The  principle  of  the  bailee's 
responsibility  is  a  plain  one ;  whenever  he  keeps  my  goods 
and  make  no  tpeaal  pronUte  to  make  him  responsible  for 
them,  and  has  no  reward  for  his  keeping  them,  then  he  is  an- 
swerable only  for  his  negligence  ;  but  whenever  he  makes  a 
special  promise  to  keep  them  safely,  or  has  a  reward  or  bene6t 
in  keeping  them,  in  that  case  he  is  answerable  for  them  in  all 
events,  except  as  to  the  act  of  God  and  public  enemies.  And 
in  many  respects  all  the  cases  of  bailment  may  be  divided  into 
two  classes,  one  in  which  the  bailee  is  not  responsible,  but  for  hjs 
negligence,  and  the  other  in  which  he  is  responsible  as  above. 
Such  benefit  or  reward,  more  than  a  guid  pro  quo,  is  viewed 
as  a  premium  of  insurance  to  all  purposes  but  the  two  stated. 

Art.  8.  Possession.    My  servant  who  has  the  care  of  my  2  BK  Com. 
goods,  as  a  shepherd  of  my  sheep,  a  butler  of  my  plate  &c.,  f^^d*. 
has  neither  possession  nor  property,  absolute  or  qualified,  but  Con.  97.— 
only  a  mere  oversight,  and  he  cannot  sell  them,  he  is  not  \^^'  ^^^' 
bailee.    The  same  principle  holds  as  to  my  money  in  my  ser- 
vant's hands. 

%  2.  But  if  a  bailee,  as  an  agistor  of  cattle  isuc.  who  has  a  ^  '^^-  Abr. 
possession  and  a  qualified  property,  give  or  sell  the  bailor's  ^^^ 
goods  and  deliver  them,  his  property  is  devested,  but  not  if  there  Con.  27.— 
be  no  delivery  ;  the  general  property  is  changed  by  the  rfc-  ^f?-  S'^r'' 
livery  of  one  having  special  property,  and  the  bailor  cannot 
have  trover  or  trespass  ^  when  he  delivers  he  has  actual  pos- 
session. 

Art.  9.  Property.  Neither  the  bailor,  nor  the  bailee  has  ^'  ^'■• 
the  absolute  property.  The  bailor  has  only  the  right  and  not 
the  immediate  possession,  and  the  bailee  has  the  possession  and 
only  a  temporary  right.  It  is  a  qualified  property  in  each, 
but  sufficient  to  enable  either  to  support  trespass  or  trover ; 
the  bailee  because  he  has  the  possession,  and  is  accountable 
for  the  property  or  goods  to  the  bailor ;  and  the  bailor,  because 
having  die  right  of  property  that  draws  to  it  a  possession  ia 
law ;  the  bailee  has  sufficient  property  in  the  goods  to  pass 
them  away  by  actual  delivery,  and  the  bailor  to  recover  tbera 
10  trespass. 

Art.  10.  BaUee^s  reward.    If  the  bailee  have  a  reward  Doct&Stud 
for  keepmg  the  goods,  and  promise  to  keep  them  at  his  perU,  ^^' 
he  is  liable  in  all  events ;  for  he  is  as  an  insurer.    But  again, 
if  he  make  such  a  promise  and  have  no  reward,  the  promise  if 
nude.   He  is  not  liable  for  accidents ;  but  only  for  his  default. 
He  is  liable  only  for  his  default,  not.  for  casualties,  for  here 
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Ch.  17.    his  reward  is  doty  for  the  trouble  io  keeping,  and  not  for  t  pre^ 
Art*  lt»    mjttffi  o^tiwtirofice* 

K^y^j  Art.  11.  BaiUeU  neglect  or  default.  ^  1.  If  the  bailee 
Doct.&9tud.  put  the  goods  into  a  place  or  building  where  lUcebi  to  be  dam- 
^^  eged»  it  is  a  neglect. 

^2.  If  money,  com,  wine,  and  such  things  as  cannot  them- 
selves if  occupied,  be  returned,  but  other  like  things  be  lent  to 
him,  be  may  use  these  things  lent  as  his  own,  and  if  they  per- 
JoneciX).  ish,  jt  is  at  his  hasard,  for  die  loan  here  is  a  Male  of  the  corn, 
wine,  be.  to  be  riBpaid  in  like  articles;  but  if  an  ox,  or  horse,  or 
such  things  as  may  be  used  and  returned,  be  lent  to  the  bailee, 
tod  he  may  use  them  in  such  reasonable  manner,  as  was 
intended  or  agreed  at  the  time  of  the  loan,  and  he  use  tha 
thmg  accordingly,  and  if  it  perish  in  the  use  he  is  liable  only 
for  his  defaultf  but  if  otherwise  than  agreed,  then  in  all  events 
the  same  principle  holds  as  to  hiring.  As  if  one  borrow  or 
Aire  a  horse  for  a  certain  journey  and  time,  and  use  him  ctu^- 
futtj/j  and  as  meant  or  agreed^  and  an  accident  happen  to  the 
horse,  the  bailee  is  not  liable ;  but  if  be  use  him  carelessly,  he 
is  liable  for  an  injury  coming  of  such  carelessness,  and  if  he 
turn  aside  from  the  journey  or  keep  him  beyond  the  time,  he 
is  a  wron^  doer^  and  liable  even  for  an  accident. 

§  3.  Where  the  ban  is  gratis  the  law  holds  the  bailee 
liable  for  the  least  neglect  or  default ;  for  he  has  a  benefit  by 
the  loan,  and  At  lendir  has  no  hire  ;  for  in  this  case  since  the 
loss  must  fall  on  the  bailor  or  bailee,  it  is  more  reasonable  it 
fall  on  the  bailee,  who  has  a  benefit  in  the  use  of  the  hors^  in 
^dSaSimSiL  ^  husiness  m  which  he  is  mjured,  than  upon  the  bailor  who 
^^  has  no  benefit  in  the  case :  but  the  bailee  in  such  cases  answers 
not  for  a  mere  accident. 

So  if  I  deliver  goods  to  one  and  he  accept  them  to  keep 
then  safely^  he  is  liable  if  they  be  stolen,  though  without  re- 
ward;  not,  if  in  no  kind  of  fault.    See  Promise  without  con- 
sideration above. 
Mass.  8.  Jad.      §  4.  This  was  an  action  of  assumpsit^  for  money  had  and 
T^^' nga    ^®^^^®^»  $260,  on  these  facts,  to  wit  t  in  Nov.  1796,  Hea- 
Bnlash  in      dcrson  was  master  of  a  vessel  from  Salem  to  New  York,  and 
review,  v.      Bradirii,  a  hand  on  board,  when  in  New  York  had  the  above 
Hendenoo.    g^j^  jp  cash,  and  Henderson  proposed  to  take  it  and  put  it 
under  his  cabin  for  safe  keepmg,  to  which  Bradish  agreed, 
and  from  \^ch  place  the  money  Was  taken  or  stolen ;  and  as 
was  supposed  by  a  man  named  Dutch  John.    Bradish  sued 
Henderson  on  this  ground,  that  the  money  was  k>et  by  his  neg^ 
^eneCf  and  recovered  that  sum  ;  and  on  the  evidence  it  ap- 
peared, first,  that  the  place  was  not  a  safe  one ;  but  it  was  held, 
that  Bradidi  couM  not  take  Advantage  ^  tUs,  as  he  agreed  10 
it  as  the  place  of  deposit. 
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^  4.  Seoondy  that  as  Handenon  had  no  reward  tot  keeping  Ch.  17* 
Bradish's  moneyi  he  was  answerable  only  for  his,  Henderson's  Jiru,  IS* 
fugligenee.  L^nrv^ 

But,  third,  it  appeared  that  Henderson  one  day,  when 
Dutch  John,  a  su^^iciaui  market-mani  was  on  board,  went  and 
look  this  bag  of  money  from  the  said  place,  took  out  a  dollar 
or  two,  and  returned  it  to  its  place,  b  the  presence  and  view 
of  this  Dutchman,  and  that  one  night  Henderson  was  out  of 
his  cabin  fee.,  and  left  it  exposed  till  near  midni^.  The 
court  deemed  both  of  these  acts  grou  negligencef  and  such  as 
made  Henderson  liable,  and  especially  his  so  exposing  the 
money.  For  the  <x)urt  said,  the  safety  of  the  place  of  deposit, 
as  far  as  there  was  any  in  it,  consisting  in  its  being  a  place  in 
which  probably  no  person  would  look  for  money,  and  when 
Henderson  thus  exposed  it  |o  view,  and  shewed  where  the 
money  was,  he  rendered  it  as  unsafe  as  any  other  open  or 
unlocked  pkoe ;  that  h^  also  rendered  the  place  unsafe  by 
leaving  it  exposed,  and  being  abroad  all  the  forepart  of  the 
night.  No  default  in  refusing  to  deliver  goods  to  A,  the  pro- 
perty of  B,  though  A  had  the  possesion,  and  delivered  them 
to  the  bayee,   6  Taun.  R.  759,  765« 

Abt.  13^  ne  baSkeU  care  and  diUgmiee*  The  law  requires  Jones*  Uw 
an  ordinary  care,  ** that  is,  such  as  every  person  of  eonmon  ^g^Q^i^ 
prudence^  and  capable  of  governing  a  family,  takes  of  his  own   '  '    ' 
concerns,"  with  some  variation  in  particular  ea$e$^  as  the  cases 
before  mentioned  shew.    As  if  I  leave  a  book  with  a  eardea 
man,  I  can  require  no  more  care  of  him  than  every  ahsenlf 
inattentive  man  of  common  Hn$e  applie3  to  his  own  affairs ;  for 
I  must  know  whom  I  trust ;  but  if  I  lend  my  horse  graiii^  to 
one  to  use,  I  may  require  of  him  the  care  of  a  roan  very  ea:act 
and  attentive  in  preserving  his  own  horse j  and  that  he  be  not 
guilty  of  any  slight  neglect.  Tlie  law  here  views  my  loss  and  his 
^ofh  by  the  loan,  and  implies  so  much.   When  the  bailment  is 
mutually  beneficial  the  medium  is  the  rule  ;  and  ordinary  care 
is  implied,  and  the  bailee  is  liable  for  ordinary  negl^ence. 
Where  beneficial  to  the  bailor  alone^  the  bailee  is  liable  omy  for  Pothier  and 
his  gross  neglect  and  may  be  less  <;areful  as  above,  which  neg-  qi»^^^ 
lect  is  dolo  proxima  a  want  of  good  faithj  and  of  tbe  care  jqI.  d.so^'^ 
even  careless  inattentive  men  take  of  their  property.    This  17,28,  io,'s« 
was  the  Roman  law.    This  ordinary  care  and  diligence  ap-  |>  |'"5j^^*' 
plies  to  equal  contracts,  as  pledges,  sales,  partnerships,  hirings,  jones  stT 
joint  owners,  to  deposits,  the  bailee  of  his  own  head  and  offi- 
ciously proposes,  to  such  deposits  as  he  is  paid  for  keeping,  or 
has  in  consequence  of  some  lucrative  bargain,  or  when  the 
bailee  has  a  benefit  in  the  deposits. 

The  slight  care  and  diligence  applies  to  common  deposits, 
to  findings  &c.  The  great  care  and  dihgence  to  borrowings, 
jBnd  things  the  bailee  has  gratis  to  his  benefit. 


312  ASSUMPSIT. 

Ch.  it.  Art.  13.  As  to  gross  negligence.  §  1.  It  is  not  to  be  un- 
Art,  15.  derstood,  that  when  the  law  punishes  only  gross  neglect^  it 
K^^Y^j  admits  ordinary  or  slight  neglect;  this  would  be  absurd.  But 
the  truth  is,  the  law  requires  only  so  much  earCj  and  when  the 
bailee  has  this  there  is  no  neglect  in  the  eye  of  the  law.  When 
one  is  at  the  trouble  of  keepmg  my  goods  ybr  nothing,  neither 
law  nor  reason  requires  of  him  even  the  ordinary  care  and  dili- 
gence, as  above  defined. 

$  2.  But  in  a  contract,  mutually  beneficial^  the  above  rule 
is  questionable.  I  let  ray  horse  to  B  for  a  reasonable  hire ;  I 
have  my  just  dues  in  the  bargain,  so  has  he,  but  an  injury  is 
done  to  the  horse ;  the  loss  happens,  I  or  the  bailee  must 
bear  it ;  if  by  pure  accident  and  without  the  least  fauh  or  neg- 
lect in  B,  I  must  l)ear  it.  But  when  a  loss  thus  happens,  is 
to  be  borne  by  one  of  two  persons  necessarily  5  law  and  rea- 
son will  inquire,  if  both  be  equally  innocent  and  without  fault, 
and  if  one  be  found  to  be  wholly  without  any  fault  or  neglect , 
and  the  other  guilty  of  a  fault  and  neglect y  though  a  very  slight 
one,  yet  the  law  must,  and  does  in  such  a  case,  fix  the  loss 
where  the  fault  or  neglect  is,  however  small ;  for  if  it  do  not, 
it  must  throw  the  loss  on  him  who  is  wholly  without  fault  or 
negligence  in  the  case,  since  he  must  sustain  it,  if  the  other 
Doiigl.669.     party  do  not,  where  there  is  no  dividing  it. 

Lord  Mansfield  said,  that  '*  when  there  is  equal  equity  the 
law  must  prevail,"  '<  and  the  equity  is  equal  between  persons 
who  have  been  equally  innocent  and  equmy  diligent*'** 
Art.  4  above,       Art.  14.  The  bauee*s  keeping  the  thing,  cffier  legally  cfe- 
V^'^tZiS  ^^^^^^  h  ^^  bailor,  tender,  ^c.      If  the  baUee  keep  the 
'  thing  after  it  is  legally  demanded  of  him  by  the  bailor,  the 
bailee  must  answer  for  casualties  that  happen  after  the  de- 
mand, or  after  he  should  have  restored  it  without  a  demand ; 
for  in  such  case,  the  detention  is  a  wrong,  and  the  bailee  is  a 
wrong  doer,  at  least,  guilty  of  negligence,  and  of  course  he 
never  can  excuse  or  justify  himseli,  where  his  own  wrong  or 
negligence  must  be  a  part  of  his  defence ;  and  neither  law  or 
equity  allows  one  to  make  a  defence,  -a  part  of  which  is  his 
own  fraud,  fault,  or  negligence. 

Art.  15.  Ordinary  care,  what.     ^  1.  One  does  not  take 
ordinary  care,  when  things  are  stolen  from  him  by  stealth ; 
otherwise,  if  robbed  hy  force  and  violence.   This  also  was  the 
Roman  law,  the  hirer  uses  a  horse  with  ordinary  care,  when 
he  uses  him,  as  a  man  of  common  discretion  would  use  his 
10  H^.  «.c.    own.    So  as  to  keeping,  this  ordinary  care  is  what  "«very  pm- 
liruST'i  12!  ^^  •^^  ^^^  ^f  *•*  ^^^'^  property.'**    One  does  not  take  it, 
— 2Salk.622.  when  he  leaves  his  stable-doors  open,  or  his  bars  down.   Ac- 
cording to  die  laws  of  France,  one  taJces  common  or  ordinary 
care,  when  he  takes  that  care  a  good  father  of  a  family  usually 
takes. 
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§3.  This  appears  to  be  as  good  a  de&oildon  of  ordinary    Ch.  17. 
care  as  can  be  given.    After  all,  in  appl3ring  the  rule,  much    Art.  17. 
sound  discretion  and  judgment  are  required ;  and  what  b  the  v,xv^^ 
degree  of  care  a  good  father  of  a  family  usually  takes,  is  often 
a  question. 

Art.  16.  When  is  ane^s  property  bailed  or  $old.  ^  1.  If 
I  deliver  silver  to  a  goldsmith  to  maJke  me  a  cup,  and  it  is  in- 
tended that  he  make  it  of  that  identical  divert  I  bail  the  silver 
to  him,  the  property  in  it  remains  mine  ;  and  if  stolen  without 
his  faulty  the  loss  is  mine,  for  I  delivered  it  to  have  him  mere" 
h/  taork  it  up^  and  to  return  it  to  me.  But  if  I  deliver  the  sil- 
Ter  to  him,  and  he  is  to  make  me  a  cup  of  this  or  any  other 
silver,  then  I  sell  my  silver,  and  it  goes  in  part  payment  of 
the  cup,  for  it  is  no  part  of  the  bargain,  he  works  it  up  for 
me,  and  he  may  do  it  for  another;  and  no  part  of  the  bargain 
diat  he  return  to  me  the  same  silver  I  deliver  to  him;  there- 
fore, if  jtofen,  or  consumed  by  fire,  the  loss  is  his.  In  the  first 
Case,  if  he  be  cardess  in  the  keeping ^  I  have  my  action,  not  m 
Ae  last. 

^  2.  The  French  law  seems  to  be  the  same,  -and  also  by  Books,  title 
that  law,  if  the  thing  sent  be  made  worse  (deteriorj  by  the  the  civi/' 
sole  efiTect  of  the  use  for  which  it  was  borrowed,  and  without  Code  of  1995. 
any  fault  of  the  borrower,  he  does  not  bear  the  deterioration. 

Another  article  of  this  law  provides,  that  if,  during  the  loan, 
the  borrower  is  obliged,  for  the  preservation  of  the  thing  lent 
to  be  used^  to  be  at  any  extraordinary,  necessary  and  such  ex- 

Eense  as  the  lender  could  not  have  avoided,  he  must  reim- 
urse  it ;   these  are  common  law  principles,  and  must  be  law 
when  not  enacted  into  statute  law. 

^  3.  In  these  cases  of  bailment  as  in  almost  all  others,  rest-  See  Helhed'f 
ing  on  the  moral  faculties  of  the  mind,  the  law  has  ever  J  chlTmeV;'^* 
been  substantially  the  same  in  all  civilized  nations,  because  the  Roman 
these,  like  die  instinctive  principles  in  the  same  race  of  be-  j***^* » ^« 
ings,  are  the  same.     In  many  of  these  cases,  the  decision  is  p^^. 
made  by  our  natural  and  innate  notions  of  right  and  wrong  ; 
hence  in  these,  common  jurymen  will  generally  decide  as  exactly 
as  lawyers  dp.   Hence  we  find  the  Hindoo  law  as  to  baibnent, 
four  thousand  years  ago,  very  exactly  according  with  our  pre- 
sent law  on  this  subject ;   and,  because  arising  mainly  from 
men's  intuitive  perceptions  of  right  and  wrong,  which  are  in 
the  main  every  where  as  much  the  same  as  instinct,  or  the 
principles  of  animal  life  or  of  vegetation. 

Art.  17.  Roman  and  French  Jaws  on  this  subject.  $  1.  On 
examining  the  civil  code  of  France,  lately  formed,  it  will  be 
found,  that  it  is  only  a  revision  of  the  old  laws  of  France,  and 
that  these  were,  on  the  present  subject,  nearly  a  collection  of  the 
Roman  or  CivU  law.  The  followmg  articles  fnmi  the  French 
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Ch.  17. 

Srt.  17. 


Books,  title 
16,  art  1  to 
49. 


Arts.  8  to  7. 
Art.  18, 14^ 


Art.  16, !«. 


Art  18. 


Art.  19. 


Art.  to,  21. 


igrt.d3,34. 


Art.  86, 86. 


laws,  in  substance  fram  the  Roman,  appear  to  be  a  plain  ex* 
planation  of  the  general  doctrine  of  bailmentSi  as  far  as  it  res- 
pects deposits. 

The  deposit,  properly  so  called,  is  a  contract  e8smitiall]r 
gratuitous,  and  only  respects  revocable  things.  It  is  Wnntory 
and  nece$$ary  ;  the  voluniary  deposit  is  by  the  mutwd  oonsent 
of  the  depositer  and  depositary,  and  regulariy  can  be  made 
but  by  the  owner  of  the  thing  deposited,  or  by  his  consent, 
expressed  or  implied,  and  it  can  be  only  between  two  persons 
capable  of  contracting ;  yet  if  one,  so  capable,  receive  a  de- 
posit of  one  not  so,  he  is  held  by  all  the  ties  of  a  depositary  to 
restore  the  thmg. 

§  3.  The  depositary  is  bound  to  keep  the  thing  deposited 
with  the  same  care  that  he  keeps  his  own.  This  rule  is  ap* 
plied  rigorously,  1.  when  he  has  offered  himself  to  receive  the 
deposit ;  2.  if  he  has  stipulated  for  a  reward  to  keep  it ;  3.  tf 
made  solely  for  his  interest ;  4.  if  expressly  agreed  that  he  shall 
answer  for  every  kind  of  fault,  ^^  de  toute  esp^e  de  faute." 

^  3.  The  depositary  is  not  answerable  in  any  case  for  ac- 
cidents, by  superior  force,  at  least,  if  he  hfts  not  been  dilatory 
in  restoring  the  thmg  deposited ;  nor  can  he  use  it  without 
permission  of  the  depositer,  expressed  or  presumed. 

$  4.  The  depositary  ought  to  restore  the  diing  deposited,  to 
the  very  person  of  whom  he  received  it.  So  deposits  of  sums 
of  money  ought  to  be  restored  in  the  same  species  in  which  it 
was  received,  either  in  case  of  bcrease  or  decrease  in  value 

$  5.  The  depositary  is  held  to  restore  the  thing  deposited, 
only  in  the  state  it  is  in  at  the  time  of  restoring  it,  the  deterio- 
rations not  come  by  his  act,  are  at  the  depositer's  charge. 

$  6.  A  depositary,  from  whom  a  thmg  deposited  is  taken  by 
a  superior  force,  and  who  has  received  a  price  or  somethmg 
in  its  place,  ought  to  restore  the  thing  received  in  exchange; 
the  heir  of  the  depositary,  who,  himAfide^  has  sold  the  tlmig 
deposited,  not  knowing  it  was  a  deposit,  is  only  held  to  render 
the  price  he  received,  or  to  cede  his  right  of  action  against 
the  purchaser,  if  the  price  has  not  been  paid.  If  the  property 
of  the  thing  deposited  pass  to  another,  it  must  be  deUvered  to 
him,  as  if  a  woman  deposit,  and  then  marry,  the  thing  must 
be  delivered  to  her  husband. 

^  7.  The  depositer  is  bound  to  reimburse  to  the  depositary 
the  expenses  he  has  been  at  to  preserve  the  deporit,  and  to  in- 
demnify him  from  all  the  losses  this  may  have  occasioned,  and 
he  may  retain  it  till  paid  all  diat  is  due  to  him  by  reason 
of  it. 

§  8.  The  necesiary  deposit  is  that,  one  is  forced  by  acci- 
dent, such  as  fire,  shipwreck,  &c.  to  take ;  thbmay  be  proved 
by  witnesses,  and  generally  is  governed  by  the  above  rule. 
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^  9.  Iimkeepers  &c.  are  respoDnble  as  depoahari^ft,  fof  the    Ch.  17. 
effects  brought  and  lodged  widi  them  by  the  traveller)  and    Art.  18. 
ought  to  be  kept  as  necessary  deposits ;  they  are  answerable  Vi^%'''Xi/ 
for  them  if  taken  away  or  damaged,  whether  the  taking  or  Art  88,80, 
damage  has  been  done  by  the  innkeeper's  servants  or  dome»-  ^• 
tics,  or  by  strangers  coming  or  going  in  the  inn ;  but  they  are 
not  answerable  fcMr  a  theft,  or  taking  by  an  armed  or  superior 
force. 

^  10.  Du  Mequestre  is  of  several  kinds.  Is  by  agreement  or  Art  41, 4S, 
judicial.  Is  by  agreement  or  conventional,  when  the  deposit  is  43,46,46,47. 
made  by  one  or  more  persons  of  a  thing  m  dbpute,  in  the 
hands  of  a  third  person,  who,  after  the  diqpute  is  ended,  is 
obliged  to  render  it  to  the  person  adjudged  to  have  it.  It  may 
not  be  gratuitous ;  when  it  is  gratuitous^  it  is  subject  to  the 
fules  ot  a  deposit,  property  so  called,  saving  these  difierenc^ 
following  :— the  **  $equestre^^  may  have  for  its  object  not  only 
things  moveable,  but  immoveable ;  the  depositary  charged  *^du 
iequtitre^^  cannot  be  discharged  before  the  contest  is  ended, 
but  by  the  consent  of  all  parties  interested,  or  for  causes  judg- 
ed lawfiil.  <*  Du  sequeitre  ou  depot  judiciaire,"  the  law  may 
order  it,  1.  of  the  moveables  of  a  debtor  seized ;  2.  of  an  im- 
moveable or  moveable  thing,  the  right  or  possession  of  which 
is  disputed  by  two  or  more  ;  3.  of  things  the  debtor  offers  for 
his  liberation.  This  code  also  establishes  a  very  useful  rule, 
perhaps  positive,  rather  than  common  law ;  it  is  this :  If  A 
deposit  goods  in  my  hands,  and  there  be  reason  to'  think  B  is 
the  owner  of  them,  I  may  give  notice  to  B,  and  appoint  a  rea- 
sonable time  for  him  to  cbum  them ;  and  if  he  do  not,  I  may 
deliver  them  to  A,  and  with  him  only  shall  B  contest  the  right, 
and  not  with  me.  This  rule  seems  to  be  entirely  reasonable,  for 
if  the  owner  having  dqe  notice,  wiU  not  in  a  reasonable  time 
claim  the  deposit  of  the  depositary,  it  is  right  and  fit  he  shall 
be  compelled  to  contest  it  only  with  the  depositer,  to  whom 
the  thing  deposited  may  have  been  redelivered,  and  whd  best 
knows  his  tide  to  it.  Roman  or  Civil  law  consisted  of  the  Insti- 
tutes or  rudiments ;  9.  Digest,  or  Pandects ;  3.  the  Code ;  4.  the 
Novels  or  imperial  decrees. 

Aet.  18.  ^1.  Reasons  for  bringing  into  one  view  tlie  es- 
sential principles  of  bailments  &c,,  in  assumpsit.  1.  It  is  al- 
most universally  best  to  treat  of  the  essential  principles  of  law, 
on  any  one  sid>ject,  in  <»oe  view  and  together.  2L  Though 
other  actions,  as  detinue,  trover,  &c.,  depend  often  on  these 
princi]des  of  baihBent,yet  they  are  of  more  essential  use  and  im- 
portance in  a$mmpi%i  than  in  any  other  form  of  action,  3.  In 
a$tun^$itj  in  personal  actioDS,  there  is  a  wider  field,  and  more 
occasion  for  conndering  principles  of  law,  than  in  any  other 
form  of  personal  actiona*    As  the  action  of  asmmpnt^  like 
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Other  actioDSi  not  only  involves  the  principles  of  law  on  anf 
subject  to  which  it  is  applied,  but  it  also  embraces  more  of  the 
principles  of  equity  than  any  other  form  of  action,  and  is  less 
entangled  with  nice  and  special  pleadmgs.  4.  In  the  usual 
alphabetical  arrangement  of  actions,  it  precedes  all  others  ex- 
cept the  action  of  account,  which  is  very  limited  in  its  use  and 
application.  Hence  it  is  that  in  considering  the  action  of  as« 
sumpsit  on  any  subject,  the  essential  principles  of  law,  and 
sometimes  of  equity,  on  that  subject  are  noticed,  and  without 
doing  this,  it  is  generally  impracticable,  if  not  impossible,  to 
understand  the  principles  and  use  of  the  action. 

Art.  19.  Pleas.  It  is  a  plea  for  not  returning  a  horse  bail- 
ed, he  was  sick  &c.  As  where  the  deft,  pleaded  that  at  the 
time  the  horse  was  delivered  to  him,  he  was  ^ck  of  various  in- 
firmities, to  wit.,  of  the  glands  &c.,  whereby  he  was  unfit  foi^ 
labour,  and  he  died  by  occasion  of  these  infirmities,  without 
this  that  the  deft,  so  violently  and  enormously  rode  him,  that 
he  died  by  occasion  of  that  riding,  hoc  paraius  he.  The  pit. 
replied  that  the  deft,  so  violently  and  enormously  rode  him 
that  he  died  as  the  pit.  had  complained,  and  issue.  The 
question  in  these  cases  of  bailment  are,  if  the  horse  died  by 
reason  of  the  defts.  misuse  of  him,  and  this  ought  to  be  stated 
in  the  declaration  ;  and  the  sickness  &c.,  is  but  inducement  to 
the  traverse,  as  in  the  above  case ;  for  the  party  to  whom  the 
horse  &c.,  is  bailed  by  lending,  hiring,  &c.,  is  answerable  only 
for  his  proper  use  of  him,  and  only  for  his  faults  in  regard  to 
the  horse  generally,  there  being  nothing  in  the  contract  in  the 
nature  of  insurance  of  the  property. 


CHAPTER  XVIU. 


ACTION  OF  ASSUMPSIT.    BANKRUPTCY. 


V  Art.  1.  Assumpsit    ^  1.  Sonfe  bankrupt  cases,  especially 

About  1804.  where  a  sale  of  goods  is  valid  or  not,  the  seller  being  in  bad 
circumstances.  As  proper  bankrupt  laws  are  but  little  in  use, 
as  yet,  in  the  United  States,  and  the  country  is  yet  too  young, 
properly  to  execute  them,  (though  perhaps  the  least  of  two 
evils,)  it  is  not  necessary  to  consider  the  principles  of  bank- 
rupt law  at  large.  There  are  however  many  decisions  to  be  found 
in  the  bankrupt  cases,  material  to  shew  where  the  right  of  prt>p- 
erty  is,  even  where  a  system  of  legal  bankrupt  laws  does  not  exist. 
In  these  cases  may  be  found  decided  some  of  the  nicest  and  most 
useful  questions  in  regard  to  property,  and  to  frauds,  more 
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espeeiaOj  fraudulent  sales  of  property  by  men  on  the  point  of   Ch.  18. 
failing,  or  in  embarrassed  circunastances.     But  many  of  these    jirt.  I. 
questions  will  be  found  to  have  arisen  in  actions  of  trover^  ^^V^^ 
some  in  actions  of  trupois^  and  some  in  other  actions,  and 
these  cases  will  be  noticed  in  their  proper  places.      As  it  will 
be  observed,  bankrupt  laws  are  but  briefly  considered  in  this 
chapter,  and  msolvent  laws  ip  chapter  39— laws  that  so  easily 
run  into  each  other,  and  which  have  been  so  often  confounded- 
it  may  be  proper,  in  a  few  words,  to  notice  thdr  origin,  and 
usual  material  differences. 

Imolvent  laws  exbted  in  Rome,  under  the  description  of 
Cesiio  ftoftortMi,  whereby  the  debtor's  body  was  exempted  if. 
he  did  yield  up  his  goods,  that  is,  estate,  to  his  creditors,  but 
his  future  acquisitions  of  property  remained  liable  for  his  debts. 
Such  laws  were  not  necessary  in  England  at  all,  till  the  year 
1267,  nor  in  any  considerable  degree  till  19  H.  7  ;  for  before 
1267  there  was  no  imprijsonment  for  debt  in  England,  this 
was  gradually  introduced  by  acts  oi  parliament,  passed  A.  D. 
1267,  1283,  1286,  and  mainly  by  19  H.  7.,  Ch.  9,  which 
kst  act  gave  the  like  process  in  actions  on  the  case  and  for 
debt,  as  in  trespass,  that  is,  imprisonment  &c.  After  this  time 
die  kings  of  England  occasionally  granted  relief  in  the  nature 
of  insolvent  acts ;  but  no  proper  insolvent  act  was  enacted  by 
Parliament  till  A.  D.  1660,  and  in  1671  this  act  was  re^nact- 
ed,  and  made  the  first  regular  insolvent  law  in  England  ;  and 
this  became  the  model  of  all  after  insolvent  acts,  occasionally 
passed  in  England  and  her  colonies,  about  40  of  which  have 
been  enacted  in  England ;  these  acts  have  included  all  classes ; 
most  of  the  colonies  enacted  them ;  the  great  end  of  which 
was,  usually,  to  exempt  the  debtor  from  imprisonment  on  giv- 
ing up  all  his  property  to  his  creditors,  leaving  his  future  ac- 
quisitions of  property  liable  for  his  debts. 

Bankrupt  laws  grew  out  of  commerce,  and  it  has  been  stat- 
ed tbat  the  first  bankrupt  act,  34  H.  8,  extended  to  all  persons, 
and  mentioned  no  discharge,  and  made  bankruptcy  crimmal. 
The  first  proper  bankrupt  act  was  1 3  Elizabetb,Ch.7,  foltowed  by 
21  James  1,  Ch.  19,  and  eleven  or  twelve  others,  all  confined  to 
merchants^  and  traders,  living  by  buying  and  selling.  But  few 
of  the  cofonies  passed  bankrupt  acts ;  but  many,  insolvent  acts,  as 
Massachusetts  in  1698,  New  York  in  1755,  Rhode  Island 
1756,  &c.  &c.  Insolvent  acts  sometimes,  though  not  often, 
discharged  the  debtor's  property  as  well  as  his  body  ^  these  in 
principle  were  bankrupt  acts  so  far ;  but  one  distinction  has 
ever  existed,  that  is,  an  insolvent  act  has  ever  operated  at  the 
instance  of  die  debtor  imprUanedy  but  bankrupt  laws  at  the  in- 
stance of  creditors;  further,  bankrupt  acts  have  generally 
discharged  the  debts  of  the  debtor  wholly,  ^pd  left  neitbf r  hte 
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Ch.  16.  liody  nor  fatare  aoquisitioiis  of  proper^  liable  to  pay  tbenii 
Art.  1.  though  all  this  seems  to  have  been  rather  by  implicatioD  diaa 
express  law>  till  the  4th  and  6tfa  of  Anne. 

Insolvent  and  Bankrupt  laws  are  thus  materially  different, 
end  the  difference  is  moat  material  in  our  system ;  for  by  the 
Federal  Constitution,  Congress  has  power  to  enact  '*  uniform 
kws  on  the  subject  of  bankruptcies  throughout  the  United 
States,"  and  it  has  been  decided,  the  several  States  have  pow- 
er to  enact  bankrupt  laws,  when  the  power  is  not  exercised  by 
Congress  ;  also  that  the  power  to  enact  insolrent  laws  has  ever 
been  left  in  die  State  Legislatures,  but  in  both  of  insolvent  and 
bankrupt  laws,  this  State  power  must  be  so  exercised  as  not 
to  violate  the  1st  art.  10  sect,  of  the  Constitulioii  of  the  Uni- 
ted States,  which  provides,  that  "  no  State  shall  pass  any  bill  of 
attoinder,  ex  pott  facto  law,  or  law  impairing  tie  obligation  rf 
contracts  ;"  also  decided,  that  imprisonment  of  the  debtor's 
body  is  no  part  of  his  contract. 

^2.  At  that  time  Congress  passed  a  bankrupt  law,  nearly 
m  the  words  of  ihe  principal  British  statutes  on  the  subject, 
and  in  1804  repealed  it.  But  the  repeal  did  not  re-vest  any 
power  in  the  several  States^  to  enact  bankrupt  laws,  if  diey  bad 
it  prior  to  April  4,  1800. 

^  3.  It  was  found,  as  men  of  reflection  must  have  foreseen,  that 
the  United  States  then  were  not  in  a  situatk>n  properly  to  exe- 
cute a  bankrupt  law,  which  must  ever  be  a  mere  instiruoMot  of 
fraud,  if  not  executed  with  severity  enough  to  restrain  the 
passions,  which  ever  have,  and  ever  will,  actuate  embarrassed 
^  and  fraudulent  men  ^   this  can  be  done  only  in  old  nations, 

the  proceed-  whose  habits  and  feelings  are  fully  reconciled  to  severe  laws, 
l^mmefl^el'^  whose  execution  is  very  steadily  enforced  by  sound  commer- 
ment,  k,  in  cial  poKcy  ;  this  is  not  the  case  in  the  United  States  ;  indul- 
any  after  gence  is  here  substituted :  and  even  creditors  have  often  indi- 
4  i^y'8  Ca.  rectjy  toli^rated  fraudulent  practices  in  bankrupts,  rather  than 
79,  BiMell  k  enforce  the  mild  laws  Congress  made.  ^ 

.  ^  4.  It  is  a  fundamental  principle  b  a  system  of  btnkruptiqr, 
^t  the  instant  one  commits  an  act  of  bmkniptcy,  that,  and 
every  after  act  of  his,  is  void,  so  far  that  he  can  make  no  cBs- 
position  of  his  property,  but  in  some  special  cases.  From  this 
principle  &c.,  result  several  actions  deservmg  notice ;  some  to 
the  assignees ;  some  to  the  bankrupt ;  and  some  lo  his  credit- 
ors ;  several  instances  of  which  have  been  already  stated. 
But  a  bankrupt's  case  may  be  taken  out  of  the  banknipt  laws, 
by  the  eonsent  of  aU  concerned.  Eveiy  trader  able  to  con- 
tract may  be  a  bankrupt.    Cowp.  74&. 

^  5.  As  where  Bolton's  estate  was  under  a  coramissiofr  oT 
bankruptcy,  and  an  agreement  of  five  parts  was  entered  into 
April  6, 1793,  between  the  bankrupt  of  the  one  pait,  the  pit 
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of  the  seeond  put,  Ibe  comoussioDers  of  the  third  part,  the    (Th.  18. 
deft,  of  the  fourth  part,  and  the  several  creditors  named  of  the    Art.  2. 
fifth  part,  in  which  agreement  the  commission  was  mentioned  \^y^j 
8sc.,th«t  the  ph.  had  been  elected  assignee  of  the  estate  of  Isaac 
Bohon,  but  that  the  deft,  to  avoid  further  proceedings  under 
the  oommissioo  had,  with  the  consent  of  the  bankrupt,  the  pit, 
^  and  die  several  cretfitors  whose  hands  and  scab  were  there-    _  .  . 
imto  subscribed  and  affixed,"  and  of  the  commissioners,  agreed  140' Ecb- 
10  pay  all  the  creditors  of  the  banlorupt  dieir  ftjU  debts,  in  consid-  hardt  v.  WiF- 
eratioo  there  should  be  no  further  proceedings  under  the  com-  '^°' 
mission,  and  this  agreement  was  adjudged  by  the  court  to  be 
good.    To  4t$nmpnt  1^  several  partners,  the  deft*  may  plead 
in  bar  the  bankruptcy  of  ode  of  them. 

Art.  2.  Banhrufi  mciiom  tn  England  be.     ^\.  Actions  3  was. 307. 
of  €»9wmipmi  by  Ae  assignees,  who  stand  in  riie  place  of  Ibe  Zie!^.'^^^ 
badarupt,  invested  with  all  his  rights  of  property,  may  sue  to  in,  Loabs  v. 
recover  what  was  due  to  hkn,  and  tbey  may  declare  as  as*  Mann, 
signees,  for  all  demands  due  on  his  contracts  before  the  act  of 
bankruptcy ;  but  for  aH  demands  on  contracts  entered  into  by 
him,  after  an  act  of  bankruptcy  committed,  tiiey  ma^  sue  in 
their  own  names,  for  after  this  he  is  to  be  viewed  as  tbeir  agent, 
and  his  property  in  the  hands  of  others,  or  which  comes  to 
him  before  his  certificate  is  allowed,  bebngs  to  hirasdgnees, 
and  may  be  recovered  in  their  action  of  mnwnipiU^  or  other 
action,  as  the  case  may  be. 

^  2.  A  legacy  was  bequeirtbed  toa  bankrupt^  when  bis  cer*  2  Burr  716, 
ti6cale  was  complete,  except  the  judge's  aHowa&ce  of  it,  and  h  Jj^^y  ''• 
was  decided  that  this  legacy  belonged  to  the  assignees.  ^' 

^ 3.  So  an  action  of  Oitwinpsit  lies  to  recover  back  money  3Wils.304, 
levied  by  the  sheriff  on  execution  against  the  bankrupt's  goods,  cjf^pb"n^^ 
issued  after  he-committ  an  act  of  bankruptcy,  agaitiBtthe  pk.,  \\m,  us. 
at  whose  eui^the  execntioo  issoed  ;   for  by  the  act  of  bank-  —2  b.  u  £. 
ruptcy  the  property  of  the  goods  vested  in  the  assignees.    A  5'0'f]^  £^ 
ship  carpenter  may  be  one.    A  seisure  of  goods  on  execution  197^—1  Ld. 
not  aflbcted  by  an  after  act  of  baokroptcy  of  the  owner,  $tau  ^P^'  '^^^  ^ 
as  to  a  seisure  after  such  act  committed. 

^4.  May  2,  1785,  the  act  of  bankruptcy  was  committed,  Vemoav- 
but  not  known  to  the  deft.,  or  any  of  the  creditors.  Some  ^'*''* 
months  before,  the  deft,  had  sold  an  estate  to  one  A,  who  pud 
him  for  it  by  a  Inll  of  exchange  on  the  bankrupt,  payable  Feb. 
7,  1786.  The  deft,  applied  for  payment  when  due,  but  the 
bankrupt  told  htm  it  was  not  convenient  to  pay,  but  he  would 
pay  mterest.  May  23,  1786,  the  deft,  received  payment. 
TUs  money  so  received,  the  assignee  recovered  back  in  this 
aetbn,  as  it  was  not  a  payment  made  in  the  course  of  busi- 
ness. 

%  5.  The  former  assignee  removed,  the  aew  one  may  de-  lOSast  6( 
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clafe  generaUy  00  a  judgment  recovered  «by  the  fcHtner  one, 
as  assignee  duly  constituted* 

^  6.  In  an  action  brought  by  a  creditor,  it  was  held  that  the 
pit.  niigbt  maintain  aaumpsit  against  the  assignees,  under  an 
order  for  a  dividend ;  and  that  the  proceedings  before  the  com- 
qiissioners  were  conclusive  evidence  of  the  jebt,  and  as  they 
had  power  to  set  off  mutual  debts,  the  debt  proved  and  allowed 
should  be  deemed  the  balance.  So  if  the  bankrupt  promise 
his  creditor  to  pay  the  whole  debt,  he. may  sue  for  it,  the  debt 
being  dne  in  equity  &c.,  there  is  a  good  consideration  whereon 
to  ground  an  actual  promise. 

f  7.  If  the  assignee  g«Ui  mto  his  possession  property  of  the 
bankrupt,  not  subject  to  the  bankruptcy,  the  bankrupt  him- 
self may  maintain  an  action  to  recover  it,  for  he  is  disabled  to 
sue  only  .as  to  such  property  of  tus  as  comes  under  the  com- 
mission, and  wherever  the  bankrupt  could  have  oMsumpnt^  the 
assignee  may,  and  the  assumpsit  relates  to  the  act  of  bank- 
ruptcy. 

^8.  It  b  a  general  principle  that  if  a  bankrupt  give  a  pre- 
ference to  a  creditor,  under  an  apprehension,  though  ground- 
less, of  legal  process,  such  preference  is  valid  ;  as  when  the 
bankrupt  acts  to  save  himself  from  legal  compulsion,  and  not 
**  merely  to  favour  this  creditor,  and  to  give  him  an  unjust  pre- 
ference." This,  and  many  other  cases,  establish  this  point, 
that  if  a  bankrupt  prefers  and  pays  a  creditor  from  fear  of 
being  sued,  though  his  fear  be  without  foundation,  here  is  no 
vijuntary  preference,  and  the  payment  is  good,  though  made 
on  the  eve  of  a  bankruptcy*  For  the  same  reason  he  may 
thus  pay  a  creditor,  he  may  secure  him*  So  a  debtor  may 
prefer  one  creditor  to  another,  and  convey  goods  to  him  to  dis- 
charge bis  debt.  1  Crancb  244,  Wood  v.  Owings,  and  239, 
a  deed  takes  effect  from  its  execution,  even  on  the  statute 
of  Maryland,  and  is  a  deed  before  acknowledgment. 

^  9.  Where  property  %$  in  the  bankrupt  or  not.  The  case 
was  thus ;  the  defts.  in  London,  usually  dealt  with  Cripps  k, 
Quarme,  living  at  Penryn  m  Cornwall.  April  7,  1715,  the 
defts.  sent  the  goods,  and  charged  tbem  by  their  order,  Cripps 
b  Quarme  then  owing  the  defts.  for  other  goods.  May  18, 
1715,  Cripps  b  Quarme,  without  tlie  deft's.  knowledge,  sent 
the  goods  to  Penhallow,  at  Penryn,  for  the  deft's.  use.  June 
4,  1715,  Cripps  b  Quarme  became  bankrupts.  June  the  6th, 
they  wrote  to  the  defts.,  saying  that  they,  Cripps  b  Quarme, 
had  not  entered  these  goods  in  their  books,  but  had  so  left 
tliem  liith  Penhallow,  with  an  order  to  him  to  deliver  tbem  to 
the  defts*  June  13tk  the  defts.  received  the  letter  of  the  6th, 
their  first  notice  of  the  delivery  to  Penhallow,  and  immediate- 
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]y  mgnified  their  assent  to  take  the  goods  again.    Judgnent    Ch.  18. 
for  the  defts.,  (trover.)  -    ^rt>  2. 

$  10.  And  the  coart  said  the  property  vested  in  Cripps  &  k^^y^J 
Quanne,  but  their  delivery  to  Penhallow  to  tke  defVs.  tite,  ^oiu^J^b"^";*- 
and  to  pay  them  a  debt^  left  to  Cripps  b  Quarme  no  power  i^er,  8  Co.  * 
to  countermand  the  deKvery.     The  absolute  property  pasMed,  Dyer  49^ 
as  in  Buller  v.  Baker,  3d  Co.,  subject  to  the  disagreement  ^l5l^cro!«7. 
the  parties  ;  "  their  contract  does  not  stand  open  till  agreement,  — Raat  167. 
but  b  complete  unless  there  be  an  actual  disagreement.^^  aa^^^' 
Hencd,  "  the  delivery  to  PenhaUow  to  the  defies,  use^  before  2  Caioes*  R. 
the  act  of  bankruptcy y  and  founded  on  a  good  consideraium,  300. 
tranrferred  the  absolute  property  to  the  defis.  as  they  never 
disagreed.^^  ''  The  precedent  debt  is  a  sufficient  consideration^ 
and  i^  vested  before  notice,  for  it  being  to  their  benefit,  a  dif- 
agreement  shaU  not  be  presumed.^*    ''  Property,  by  our  law, 
may  be  devested  without  an  actual  delivery,  as  a  horse  sold  in 
a  stable ;  but  it  is  otherwise  by  the  Civil  L%w."     "  This  is  a  pl^j^^: 
payment  in  satisfaction,^^  but  the  ease  had  been  different  if  piVs'case. 
there  had  been  waj  fraudulent  pr^emnce. 

<^  11.  The  bankruptcy  of  the  husband  discharges  a  debt  lo  Mod.  248, 
due  firom  the  wife,  and  if  the  husband  and  wife  plead  this,  ^mI^'^L*^' 
they  ought  to  conclude  their  plea  to  the  comtry.   The  statute  m! 
of  the  4th  of  Anne  discharges  from  ofl  dAts  by  him  due  and 
owing  at  the  tim^  he  became  bankrupt,  and  the  court  held, 
this  was  a  debt  the  husband  owed  when  he  becatne  a  bankrupt. 
And  debts  due  to  the  battkrupl's  wife  may  be  assigned  by 
the  commissioners,  who  by  the  statutes  ave  put  in  the  place  of 
the  bankrupt,  but  as  to  debts  he  has  as  executor  or  admmr 
is&ator  it  is  otherwise,  and  though  a  debt  to  the  wtfe  if  not 
eoUected  wiU  survive  to  her,  yet  her  husband  may  release  it* 
So  be  may  assign  her  debt  or  endorse  a  note  made  to  her 
dum  sola;  he  has  the  disposal  of  a  debt  due  to  her  without 
account. 

In  this  case  a  creditor,  knowing  his  debtor  was  in  bad  cir-  e  t.  R.  isa, 
eumstances,  unable  to  pay  his  debts,  first  applied  to  him  about  SmHb  v. 
two  months  before  his  bankruptcy  for  security,  and  took  as  ^^*^' 
such  part  of  his  stock  in  trade*    The  court  decided,  that  in  tAgoiees, 
this  case  there  was  no  undue  preference,  though  the  creditor 
did  not  threaten  to  sue  the  bankrupt  m  ease  of  refusal.    This 
was  a  case  of  trover  for  books  of  the  bankrupt.  It  was  enough 
Ae  creditor  asked  for  security ^  and  that  the  bankrupt  did  not 
vohmtatUy  offer  to  prefer  Mm. 

^  12.  After  a  secret  acvof  bankruptcy  committed  by  one  of  cfaitty  1, 
two  partners,  the  other  cannot  by  endorsement  in  tto  name  of  ^ewis!*^ 
the  firm,  transfer  negotiable  securities  which  existed  before 
Jlbe  bankruptcy. 
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Ch.  18.  ^  13.  If  A,  a  intder,  fer  a  yahiable  consideration,  deliver 
Art.  6.      a- bill  to  B,  previoudy  to  an  act  of  bankruptcy,  and  forget  to 

v^ry^^^  endorse  it,  he  may  f^erwarda  endorse.  So  be  may  a  bill  he 
holds  merely  in  trust.  3  T.  R.  Ill ;  CUtty  100,  101. 

1  Johns.  K.        ^14.  If  bills  be  sent  to  a  factor  or  banker,  and  remain  un- 

370,  Og^n  9»  pai^  j^nd  ijg  become  a  bankrupU  his  assignees  must  return 
,  Jackson.  »*•  «•!•  1  !•*  1  111 

them  subject  to  his  lien,  they  are  l&e  goods  unsokl,  the  pro- 
perty is  not  altered. 
10  East  41S,       ^  1&,  A,  B,  and  C  partners,  A  soKreat  may  join  in  an  ae^ 
i^vlrrencb.  ^^  ^^  ^^  assignees  of  B  and  C,  become  bankrupts  for  a^ 
debt  due  to  the  three. 

See  Fraudi.         ^^^*  ^'  •^**«'^^  cwes. 

1  Mass.  a  Jlsiumpiitoa  a  note  of  hand  for  #1600,  dated  June  20, 1800, 
283,  Payson  payable  on  demand,  made  by  the  defi's.  to  the  pit's,  intestate ; 
wniitl'^  a  year  before  the  bankruptcy  the  defts.  sold  two  ships,  so  that 

they  were  not  assigned  to  the  assignees ;  the  fAx.  prored  his  debt 
under  the  comnaitsion,  but  received  no  dividend,  and  waived 
2^  nees^ue"  all  advantages  under  die  commission  of  bankruptcy,  and  sued 
the  bank-  the  note  and  attached  these  ships.  Finding  this  action  the 
rupt's  Mtor.  defis.  obtained  their  certi6cate  of  discharge^  Judgment  for 
the'^mll-  the  defts.  Held,  the  pit.  covld  not  proceed  in  this  actioB, 
sion  cannot  after  this  certificate  was  obtained,  for  the  certificate  discharges 
be  qaesUon.   ^^  bankrupt  of  all  debts  proved,  or  that  anight  have  been 

2  bay's  Ca.  proved  undef  tlic  ooromission,  except  first,  wbcNre  it  is  unlak^ 
70.  Can  be  obtained,  and  second,  except  where  the  bankrupt  has  coneeal- 
pf^'Lg  to*?he  ^  estate  or  effects  to  the  value  of  $100. 

judte.  ^  2.-  If  a  bankrupt  have  a  right  of  action  against  a  sbeitfT 

5i2^SniUvan  ^'  "®^  levykig  an  execution,  tUs  right  is  transferred  to  the 
as8i|rnee,' tL°'  tssignees  of  the  bankrupt  by  the  assignment  of  his  estate.  The 
Bridge.  acuoQ  in  this  case  was  originally  oommenced  by  the  bankrupl 

against  the  sheriff  for  his  deputy^  neglect ;  and  the  assignee 
was  admitted  to  come  in  and  prosecute  the  action.  The 
Wbat  is  a  snf-  <>puiion  seemed  to  be  in  this  case,  that  AejudgmeiU  was  assign* 
ficient  deda-  ed  and  not  an  action  ybr  a  tort.  Hiough  Thatcher  J.  thought 
banimipL  ^^  >ction  for  a  Uni  upon  property  m^ht  be  assigned  under  a 
2  Day's  ^  commis«on  of  bankruptcy,  but  Sedgwick  J.  was  of  opmien, 
Ca.246.        that  a  right  of  action  for  an  auauU  and  battery  couU  not  be 

so  assigned. 

2  Mass.  R.         k  ^*  ^be  pit.  had  a  cause  of  action  against  one  Barton  he* 

874,  Self-     /ore  he  became  a  bankrupty  who  obtained  his  eertifioate  ia 

ridge  V.  Lith-  j^ugurt  |gQ3^    Pit.  sued  Burton  and  got  judgment  by  defaolt, 

April  1804,  and  took  out  exeoutkm  and  delivered  it  to  the 

deft.,  sheriff  of  Kennebec  county,  who  neglected  to  serve  or 

return  it,  -till  after  the  commencement  of  this  present  mftkNi, 

when  he  returned  it  unsatisfied,  and  fiirdier  certified  Jftirton^ 

bankruptcy  and  certificate ;  and  the  ph.  when  he  ^mmencid 
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this  actioD,  knew  of  thb  bankrupccf,  and  on  this  account  the    Ch.  18. 
deft,  omitted  to  serve  tbe  execution.  Art.  3. 

^  4.  Judgment  for  tbe  pit.  for  one  cent  damages,  andTa  K^y^j 
quarter  of  a  cent  cotU.    It  was  argued,  that  the  officer  was  A  oommis- 
4xxind  to  execute  his  precept,  and  that  Burton  should  have  f  ^|!^ll!|^ 
pleaded  hiscertiBcate ;  and  that  his  default  was  a  new  promise,  ,|^  Jotte- 
&CC.  On  the  other  hand  tbe  argument  was,  that  Buiton  was  dis-  cart  Uie  ^ 
charged,  and  that  if  the  officer  had  taken  him  he  must  have  )^^^^f' 
been  liable  to  his  action,  and  the  officer  was  not  bound  to  bat  they  m 
serve  the  execution,  unless  by  law  he  had  a  right  to  serve  it ;  ^  ^l^'^. 
and  of  this  opinion  no  doubt  the  court  was.     For  a  like  rea*  ^^im^^nd 
son  the  deft,  in  the  execution  not  being  liable,  may  excuse  the  atuchabie 
officer's  not  serving  it,  except  as  to  nominal  damages.     A  ^^^^^ 
creditor  expressed  to  his  debtor,  one  Wilkins,  his  di^tisfac-  British  or 
tion  at  the  appearance  of  his  affairs ;  about  a  fortnight  after,  Ameriem^ 
Wilkins  in  contemplation  of  his  bankruptcy,  transferred  to  a^MMt^R"' 
Winning  certain  promissory  notes,  as  collateral  security  for  a  326,  Locke, 
just  debt,  and  the  next  day  comtnitted  an  act  of  bankruptcy;  *«ign«e,t>. 
this  failure  the  deft..  Winning,  expected.     In  an  action  of  tro-  2E^!if^i. 
ver  for  these  notes  by  Wilkins'  assignee,  the  pit.,  tbe  court  held,  2  H.  Bi.  389. 
that  tbe  transfer  was  fraudulent  and  void,  as  against  creditors,  7^^  ^^' 
•and  the  policy  of  the  bankrupt  laws,  and  that  the  notes  were 
the  property  oY  the  assignee.   In  this  case  most  of  the  English 
cases  upon  this  point  were  cited,  but  see  Smith  v.  Hamiltcm 
&  al.,  above. 

^  5.  In  this  case  the  court  held,  that  a  colourable  sale  and  3  Mass.  R. 
transfer  pf  personal  properq^,  though  void  as  to  the  vendor's  nore^lul!^ 
creditors,  does  not  amount  to  an  act  of  bankruptcy  within  the  signee,  v, 
law  of  the  United  States,  unless  executed  by  a  fraudulent  ^^J^^  ""*• 
deed  or  conveyance  :  and  that  the  concealment  of  goods  to  pre-  holds  ^e  pro- 
vent  their  being  taken  in  execution,  to  be  within  that  law,  perty  he  at- 
must  be  an  actual,  ,not  a  constructive  concealment  of  them  by  |2^„^||  |^. 
•the  bankrupt  himself.  Or  by  his  procurement,  while  they  con-  fore  Judg- 
tinue  in  his  intentions  his  own  goods.     In  this  case  the  bank-  meot  the 
rupt  gave  a  b'dl  of  certain  rigging  be.,  without  seal,  to  his  comes  a 
fadier,  a  large  creditor,  u>ho  paid  no  money,  nor  gave  any  baokrapt  aod 
eredUfor  the  amount.  !lf  Day'^^*. 

^  6.  The  question  was  if  Richardson  was  trustee  or  not.  -,„  E.  in, 
He  held  a  negotiable  note,  dated  October  6,  1803,  signed  by  123. 
one  Fullerton  and  endorsed  by  James  Kerf,  the  payee,  also  ^^97'' ^'if. 
by  said  Gill.     November  26,  1803,  Kerr  being  declared  a  ridge  v.  GUI 
bankrupt,  Richardson  proved  this  demand  under  the  commis-  ^  ^^  trustee 
sion.     In  December  1803,  Fullerton  also  being  a  bankrupt, 
Richardson  got  security  of  Gill  by  prombsory  notes  assigned, 
and  in  June  1804  he  collected  payment,  and  credited  Gill  for 
the  amount  of  the  note.  .August  25,  1804,  a  dividend  was 
declared  on  the  estate  of  Kerr,  the  first  endorser,  and  Rich- 
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Ch*  18.  ardson  received  about  sevens-five  cents  in  the  dollar  of  the 
Art^  3.  debt.  Thereupon  the  court  held,  Richardson  became  debtor 
V^Fv^^  to,  and  trustee  of  Gill,  the  second  endorser,  for  the  monies  he 
If  ajadgment  had  received  of  Kerr's  assignee,  now  having  obtained  a  legal 
be  obUineJl  payment  of  the  first  endorser  to  the  use  of  the  second  en- 
solvent'sdil^'  dorser,  and  not  to  the  use  of  the  creditors  of  the  bankrupt, 
charge,  the  Thus  the  second  endorser  having  paid  the  note,  it  became  his 
*oUMe!r^**  property,  as  to  the  maker  and  first  endorser,  and  whatever  the 
the  roll  sign-  holder  received  of  the  first  endorser,  he  received  to  the  use 
ed  cannot  be  of  the  second  endorser,  who  was  in  fact  entitled  to  have  the 
rea>vered  of  possession  of  the  note  upon  his  paying  the  contents  of  it  to  the 
6  Johns.  R.  holder,  and  there  was  no  occasion  for  saying,  that  a  part  of 
135.  the  monies  received  of  GUI  became  by  relation  monies  receiv- 

ed to  his  use. 
4  Mass.  R.         ^  7.  This  WB3  scire  ficiou  against  Livermore,  who  in  the  ori- 
101,  ^os-    gJQj^i  gpjt  jjj^j  jjQgQ  summoned  as  trustee  of  Lemuel  Cox.   On 
more.        '    the  scire  facias  the  deft,  stated,  that  July  28,   1803,  he  being 
assignee  of  the  estate  of  Edmund  Bartlett  jr.  a  bankrupt,  and 
having  in  his  hands  monies  belonging  to  his  estate,  the  com- 
missioners ordered  a  dividend  of  twenty-five  cents  on  a  dollar, 
whence  there  became  due  to  Cox  as  a  creditor  $469.69|, 
which  the  deft,  held  when  examined,  subject  to  legal  disposal. 
Held,  Livermore,  the  assignee^  was  trustee  to  Cox,  though  his 
notes  against  Bartlett,  the  ground  of  the  dividend,  appeared 
to  have  been  negotiated  to  Cox's  daughter  before  Bartlett's 
bankruptcy,  and  now  demanded  by  her,  and  though  Liver- 
more was  indebted  to  Cox  as  assignee,  and  not  in  his  oum 
right.    The  court  added,  that  if  Cox  received  his  daughter's 
money,  she  might  sue  him. 
4  Mass.  R.  ^8.  Assumpsit  for  money  had  and  received.     Lowell  was 

&si  oM^M  *^'6°®®  ^f  Lewis  and  Williams,  on  whose  estates  two  divi- 
of  Andrews  dends  were  declared,  the  last  September  12,  1803.  Andrews 
V.  Lowell.  was  a  creditor  to  both  estates  and  his  dividends  in  Lowell's 
hands  were  $364  34.  A  verdict  for  this  sum  was  found  for  the 
pits,  assignees  of  Andrews,  against  whom  a  commission  of 
bankruptcy  issued  January  1803,  on  an  act  of  bankruptcy 
committed  after  the  first  order  of  dividend  above.  Before  An- 
drews became  a  bankrupt,  and  before  the  said  first  dividend  was 
ordered,  the  Salem  Marine  Insurance  Company  placed  in  Low- 
ell's hands  to  collect  its  demand  against  Andrews.  This  Lowell 
sued,  and  Andrews  agreed  with  him,  that  the  monies  which 
should  come  into  his  bands,  as  assignee  of  Lewis  &  WiUiams, 
belonging  to  Andrews,  should  be  retained  for  said  company, 
and  agreed  further  to  assign  accordingly.  Hereupon  I>>well 
waived  attaching,  and  no  attachment  was  made  in  the  suit 
against  Andrews,  though  the  action  was  entered.  No  assign- 
ment was  executed  by  Andrews  in  writing  ip  pursuance  of  his 
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agreement  with  Lowell.    January  18,  1804,  said  Company    Ch.  18. 
proved  their  debt  agamst  Andrews,  having  deducted  $320  as    Art.  3. 
the  probable  amount  of  the  monies  in  Lowell's  hands.  K^^y^J 

^  9.  Judgment  according  to  the  verdict  for  the  pits.,  as- 
signees, as  above ;  for  Andrews  and  Lowell  themselves,  at 
the  time  of  their  agreement  contemplated  an  assignmentf  which 
was  never  made^  as  the  completion  of  their  contract;  no  memo- 
randum in  writing  ;  neither  dividend  was  passed  by  the  deft, 
to  the  credit  of,  or  paid  to  the  Company,  though  one  was 
received  by  him  before  Andrews  became  a  bankrupt.  On  the 
whole  the  agreement  was  loose,  incomplete,  and  unexecuted. 

(}  10.  In  this  action  it  was  decided,  that  a  commission  of  5  Mats.  R. 
bankruptcy,  without  a  certificate  of  discharge,  is  no  bar  to  an  ^piJlJ"|°"* 
action  brought  to  recover  a  demand  proved  under  the  com-  4  Dall.  76.-^ 
mission,  though  the  creditor  has  received  a  dividend.     Decid-  l  Binn.602. 
ed  in  assumpsit  on  a  promissory  note.  One  insolvent  in  Penn- 
sylvania may  fairly  convey  his  estate  in  favour  of  such  creditors, 
as  would  accede  in  nine  months  after  the  deed  of  assignment 
b  executed.  The  bankrupt  is  entirely  devested  of  his  property, 
and  the  same  is  vested  in  his  assignees ;  and  there  is  in  him 
DO  residuary  interest.    They  may,  and  they  only  can,  maintain 
ejectment;  his  real  estate  belongs  exclusively  to  them.     2 
Day's  Cases  70,  Barstow  v.  Adams. 

§  11.  In  this  case  the  messenger  of  the  commissioners  of  a  5  Mass.  R. 
bankrupt,  Lewis,  delivered  his  goods  to  a  stranger,  taking  his  ob-  doa,  Water- 
ligation  to  keep  them  safely,  and  to  redeliver  them  on  demand ;  »»n«'RoWn- 
this  stranger,  the  ph.,  cannot  maintain  replevin  under  this  de- 
livery, against  one  who  had  taken  the  goods ;  for  though  "  trover 
may  be  mamtained  by  him  who  has  the  possessions^  yet  *'  r€- 
pfevMi- cannot  be  maintained  but  by  him  who  has  the  property ^ 
either  general  or  special,"  but  the  pit.  had  neither  under  tins 
messenger ;  ''  the  general  proper^  was  in  the  commissioners 
until  the  assignment,  and  then  in  die  assignees."  '*  The  mes- 
senger, if  any  person,  had  the  special  property,  and  not  the 
ph.,  who  had  no  interest  in  the  goods^  but  merely  had  the 
care  of  them  for  safe  keeping."  So  the  ph.,  on  his  possession^ 
might  have  maintained  trespass.  It  was  also  in  this  case  in- 
cumbent on  the  pit.  to  prove  Lewis*  act  of  bankruptcy,  and 
the  regular  issuing  of  the  commission. 

^  12.  This  was  assumpsit  on  a  note  in  writmg,  by  which  6  Mass  R. 
the  deft,  promised  the  pit.  to  dehver  him  thurty-seven  barreb  3io,Chand- 
of  beef  on  demand,  and  before  any  demand  made,  the  deft,  ^p*    "*' 
became  a  bankrupt ;   and  it  was  held,  that  the  proof  of  the 
debt  before  commissioners  was  equivalent  to  a  demand  on  the 
promisor,  and  he  not  having  obtained  any  certificate  of  dis- 
charge, remained  Uable  in  an  action  on  the  note. 

VOL.  I.  42 
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§  13.  Parsons  C.  J.,  in  giving  the  opinion  of  the  court  ob 
served,  that  '^  by  the  English  statutes  of  bankruptcy,  it  seem» 
to  be  settled,  that  no  debt  can  be  proved,  the  amount  of 
which  must  be  ascertained  by  a  jury,"  as  they  do  not  provide 
for  a  jury  ''  to  decide  between  a  creditor  and  the  assignees :" 
but  the  act  of  Congress  does  provide  for  such  a  jury,  if  either 
party  require  it ;  hence  this  debt  could  be  demanded  agabsi 
the  bankrupt's  estate%  ' 

$  14.  In  a  bankrupt  case,  after  the  creditor's  demand  was 
proved,  and  after  a  dividend  paid,  the  assignee  endorsed  on 
the  notes  that  formed  the  demand,  ''  /  ttfiu  be  accountable  to 
bearer  of  this  note  for  the  benefit  of  the  creditors  of  S.  G." 
(creditors  of  the  bankrupt)  ^^  in  pfoportion  to  their  respective 
aemands  on  him^for  such  dividend  thereof  as  may  hereafter  be 
decreed  by  the  commissioners  on  the  vnihin  estate^  to  be  paid  by 
me  as  assignee.^^  Held,  the  assignee  was  still  trustee  of  such 
creditor.  The  debt  was  due  from  Samuel  Rogers  to  said  Gor- 
ham  on  two  promissory  notes.  Williams  was  sole  assignee  of 
Rogers;  his  first  dividend  was  ordered  December  5,  1803, 
and  Gorham's  proportion  was  paid  by  Williams,  assignee ; 
second  dividend  was  ordered  July  9,  1805,  Gorhara's  part 
was  $450,  which  Williams  bad  advanced  to  him  October  18, 

1804,  and  took  his  promissory  note  for  it,  payable  July  6, 

1805,  with  interest.  Gorham  agreed  this  dividend  was  to  pay 
his  note.  Williams,  January  23,  1805,  signed  said  memoran* 
dums  of  said  notes  at  the  request  of  Gorham.  January  25, 
1805,  Williams  was  summoned  as  trustee  of  Gorham;  Wil- 
hams  had  received  monies,  and  had  claims  as*  such  assignee, 
for  a  third  dividend  not  declared  ;  of  this  he  was  trustee, 
though  Gorham  had,  February  27,  1805,  by  indenture,  as- 
signed over  his  estate  to  his  creditors,  and  the  case  was  held 
not  to  come  within  the  12th  section  of  the  trustee  act. 

^  15.  A  bond  payable  at  a  future  day  on  a  contingencyy 
cannot  be  proved  before  the  conunissioners  till  the  contingen" 
cy  happens  ;  but  if  a  bond  on  a  contingency  becomes  due  be- 
fore all  the  effects  are  divided,  the  obligee  shall  come  in  as  a 
creditor  to  what  remains  to  be  divided.  And  joint  creditors  shall 
first  be  paid  out  odhe  joint  estate,  and  separate  creditors  out 
of  the  separate  estate,  but  each  shall  come  in  for  any  surplus 
of  either. 

^16.  The  assignees  of  a  bankrupt  in  England  cannot  re* 
cover,  in  the  courts  in  Massachusetts,  a  debt  due  to  the  bank- 
rupt, in  their  own  names. 

§  17.  In  a  writ  of  entry  brought  to  recover  land,  formerly 
a  bankruptUj  by  his  assignee,  held,  the  judgment  of  the  di^ 
trict  court,  founded  on  verdict,  that  he  had  committed  an  act 
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of  bankruptcy  pursuant  to  the  52d  section  of  the  bankrupt    Ch.  18. 
law,  was  final  on  the  question,  as  to  aU  the  creditors  coming    Art.  3* 
in  under  the  commission  or  not.  V«^y^^ 

^18.  Assumpsit  was  originally  brought  by  Charles  Paine,  8  Ma88.R. 
the  deft's.  intestate,  as  he  was  assignee  of  W.  P.  Smith,  a  bank-  ^h^^^  ^' 
rupi.    The  intestate  dying,  pendmg  the  action,  the  deft,  was  admr"* 
admitted  to  defend  it*    Held,  it  did  not  survive  against  the  ad- 
ministrator of  such  assignee.    This  was  a  special  action  for 
monies  paid  by  a  surety  on  a  custom  house  bond ;  Paine  had 
paid  half,  and  averred  he  had  effects  of  Smith's  to  pay  the 
bond.   The  administrator  pleaded  the  general  issue,  also,  that 
Paine's  estate  was  insolvent,  and  shewed  how.     Pit.  demurred 
to  the  second  plea  m  bar. 

§  19.  Assumpsit;  plea  in  bar,  a  discharge  as  a  bankrupt.  lOMass.R. 
Held,  that  nothing  arising  under  a  commission  of  bankruptcy  ^'rj^"*^ 
can  protect  the  bankrupt  but  a  certificate  of  discharge. 

%  20.  Of  Pleading  a  discharge.  This  was  debt  on  a  judg-  ^^^^^^ 
ment  recovered  May  1803,  by  the  ph.,  and  one  W.  Jenkins,  v.  Stanley  & 
whom  the  pit.  had  survived,  against  the  deft.  The  deft.,  Ca-  al* 
leb  Stanley,  plead  in  bar  that  April  13,  1803,  he  became  a 
bankrupt,  (within  the  act  of  Congress  be.,)  that  such  proceed- 
ings were  had  before  the  commissioners  be. ;  that  May  30, 
1803,  they  gave  him  a  certificate  of  discharge  from  all  debts 
&c. :  that  a  majority  of  his  creditors,  in  number  and  value,  con- 
sented the  commissioners  should  sign  and  seal  it ;  that  the  Dis- 
trict Judge  June  6,  1803,  allowed  and  confirmed  it,  and  made 
a  profert  of  it.  Ph.  replied,  that  when  said  Caleb  was  sup- 
posed to  become  a  bankrupt,  '*  he  was  not  actually  using  the 
trade  of  merchandise,  by  buying  and  selling,  in  gross  or  by  re- 
tail, or  dealing  in  exchange,  or  as  a  banker,  factor,  or  under- 
writer, or  marine  insurer,"  *'  and  that  John  Eggleston,  the  pe- 
titioning creditor,  on  whose  sole  petition  the  proceedings  were 
bad,  was  not  a  bond  fide  creditor  of  the  said  Caleb,  to  the 
amount  of  $1000,  but  his  pretended  debt  was,  without 
consideration,  and  made  by  fraud  and  collusiod,  between  him 
and  the  said  Caleb,  for  the  purposes  of  enabling  him  to  obtain 
a  certificate  of  discharge,  in  pursuance  of  the  said  statute  ;" 
and  so  the  pit.  said  it  was  obtained  unfairly,  and  by  fraud  and 
collusion  be.  Said  Caleb  rejoined,  that  when  be.,  be  was  ac- 
tually using  the  trade  of  merchandise,  as  a  grocer ;  that  J. 
E.  was  a  bona  fide  creditor  for  a  good  and  vsduable  consider- 
ation, and  that  said  discharge  was  fairly  obtained,  and  not  by 
fraud  be.  Issue  joined,  and  verdict,  "  that  the  certificate  of 
discharge  by  the  said  Caleb,  in  the  plea  aforesaid  mentioned  was 
obtained  fau-ly,  and  not  of  bb  own  fraud,  and  l^  collusion  with 
others,  as  by  the  ph's.  repUcation  is  alleged.''  Pit.  moved  for 
judgment,  or  a  repleader,  because  said  Cal^b  had  not  pleaded 
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the  general  issue,  nor  set  forth  in  his  plea  all  tbe  material  facts 
necessary  to  discharge  him  by  the  statute  of  the  U.  S.  thereia 
mentioned,  and  whether  the  certificate  was  obtained  by  fraud 
or  not,  was  immaterial.  Jackson  J.  delivered  the  opinion  of 
the  court,  noticed  the  thirty-fourth  section  of  the  statute  au- 
thorized the  general  issue  ;  only  one  in  this  action,  on  a  judg- 
ment, was  nul  tiel  record,  not  triable  by  jury.  Hence  the  deft, 
could  not  avail  himself  of  the  privilege  of  the  statute.  He 
must  of  course  plead  specially  the  matter  relied  on  for  his  dis- 
charge, and  the  sufficiency  of  his  plea  must  be  decided  by 
the  rules  of  the  common  law.  Had  been  clearly  bad  on  de- 
murrer, but  cured  by  the  subsequent  pleadings  and  verdict. 
The  replication  was  calculated  to  impeach  the  certificate,  on 
the  ground  of  fraud,  and  stated  several  facts  to  that  purpose, 
so  confessed,  and  avoided,  &c.,  admitting  every  fact  substan- 
tially stated  in  the  bar  ;  repeated  the  facts  it  averred,  and  ob- 
served, ^'  all  this  could  not  be  true,  unless  certain  other  facts 
also  existed,"  and  stated  them,  and  inferred,  on  sound  princi- 
ples in  pleading,  the  facts  stated  in  the  plea  in  bar,  and  those 
necessarily  implied  made  a  good  defence.  '*  The  certificate  is 
prima  facie  evidence  of  all  the  proceedings  precedent  to  ob- 
taming  it ;"  and  provides  a  verdict  shall  pass  for  the  deft.,  un- 
less the  pit.  can  in  his  action  prove  that  the  certificate  was  ob- 
tained unfairly  and  by  fraud  &c.  Not  to  be  supposed  the  pit. 
meant  to  reply  "  several  distinct  and  independent  facts,"  so 
make  his  replication  double,  and  which,  if  traversed  would 
have  been  proved  by  tbe  certificate.  The  rejoinder  traversed 
the  only  material  averment,  viz.,  ^'  the  fraud  iti  obtaining  the 
certificate ;"  this  is  found  for  the  deft  ;  so  the  verdict  decides 
the  only  materi.al  fact  on  these  pleadings,  sp  no  repleader. 
Judgment  for  the  defts. 

^21.  Composition  with  creditors.  Those  of  a  bankrupt 
agreed,  by  deed,  to  receive  85.  in  the  pound,  and  release  all 
over.  One  creditor  had  two  distinct  debts  due  from  him, 
for  one  of  which  he  held  bills  to  the  amount,  and  received  bis 
dividend  of  3s.  on  both,  and  then  recovered  the  full  value  of 
some  of  the  bills.  Held,  this  he  recovered  to  the  bankrupt's 
usQ.  Though  a  parol  acceptance  of  Ss.  in  the  pound  cannot 
be  pleaded,  yet  when  by  deed  it  may  ;  and  Buller  J.  said,  this 
creditor  might  have  taken  8s.  in  the  pound  on  one  debiy  and 
viewed  the  other  as  paid  by  the  bills,  but  he  did  not  take  this 
course.  A  bankrupt's  intention  in  preferring  a  creditor  is  for 
the  jury  to  consider. 

^  22.  One  insolvent  assigned  over  his  efiects  for  the  benefit 
of  the  creditors,  and  it  was  provided  in  the  deed,  tlie  shares 
of  tl^e  creditors  who  should  not  execute  it  before  a  day  named, 
should  be  paid  by  the  trustee  to  the  insolvent.    An  agreement 
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made  between  bira  and  such  an  after  creditor,  after  the  day,    Ch*  18. 
that  if  he  signed  the  deed  be  should  be  paid  his  whole  debt,    Art.  3. 
is  fraudulent  and  void.  ^i^V^^ 

^  23.  The  United  States  cannot  have  an  action  for  money  3  Cranch 
had  and  received  against  a  bankrupt's  assignees,  for  the  price  |J''»  ^^»  ^• 
of  a  ship  sold  by  them,  as  his  property,  who  had  got  a  register  Grundy  & 
by  a  false  oath,  the  United  States  never  having  seised  the  ship  &l. 
for  the  forfeiture  before  bis  sale  and  transfer  ;    nor  elected  the 
forfeiture,  and  not  the  value. 

^  24.  The  bankrupt  laws  of  a  foreign  nation  cannot  work  a  5  Cranch 
legal  transfer  of  property  in  the  United  States.      Harrison  «.  ^^' 
Sterry. 

^  25.  T.  &  H.  Moore,  partners  in  trade,  owed  a  debt  to  5  Craoch  84. 
Jno.  &  Jam.  Tucker.     T.  Moore  became  a  bankrupt,  and  Ox-  Xrlv?t  ^\ 


le  a  bankrupt,  and  Ox-  i^rf^^f^,  plu. 
mst  J.  &  J.  Tucker.  {„  emir/v. 


ley,  his  assignee,  brought  assumpnt  against 

JVon  assumpsit  pleaded.      Verdict  for  Oxley  for  $143  38,  Oxieyi 
subject  to  the  opinion  of  the  eourt.    Before  the  Moores  dissolv-  if^?* 
ed  partnership  they  became  indebted  jointly  to  J.  &  J.  Tuck-  Moore,  a 
er  in  $106  49  ;  and  after  they  dissolved,  J.  &  J.  Tucker  be-  {"^"Jj^P^^ 
came  indebted  to  T.  Moore  in  $113  12,  the  debt  his  assignee  x.  &  H. 
sued  for.     Held,  J.  &  J.  Tucker  might  set  off  their  debt,  Moore, 
£106  49,  against  T.  b  H.  Moore,  against  T.  Moore's  sepa-  C»n66,a.6, 
rate   debt,   $113  12,  against   J.    &  J.  Tucker.     2.  Such 
off-set  could  not  have  been  made  at  law,  independent  of  our 
bankrupt  law.     3.  A  debt  jointly  owed  by  the  bankrupt  and 
his  partner,  may  be  off-set  against  a  debt  owed  to  the  bank- 
rupt separately,  and  may  be  proved  under  a  separate  commis- 
sion against  him ;     4.  And  a  full  dividend  received.  5.  Equi- 
ty alone  restrains  the  joint  creditor  from  receiving  his  full  di- 
vidend, until  the  joint  effects  are  exhausted. 

(}  26.  The  deft,  pleaded  the  endorser's  bankruptcy,  in  bar  of  3  craoch, 
the  action.     Held,  the  pit.  might  reply  the  note  was  given  to  Wilson  ». 
the  endorser  in  trust  for  the  pit.     Joint  debt  set  off  against  a  ^™  10'  on 
separate  claim,  5  Cranch  34.      The  averment  a  promissory  the  law  of 
note  is  endorsed  for  value  received,  is  immaterial,  and  need  Virginia, 
not  be  proved,  Wilson  v.  Codman.     Many  cases  in  which  one 
may  be  a  bankrupt,  as  a  shoemaker  he.,  or  not,  see  Bac.  Abr. ; 
Am.  ed.,  tide  Bankrupt. 

§27.  Bankrupts^  how  sued  inc.  Two,  of  three  partners,  1  Johns.  R. 
became  bankrupts  in  England  ;  the  other  resided  in  New  York,  ^.^pj^^nt 
and  declared  a  bankrupt  under  the  law  of  the  United  States. 
Assumpsit  was  brought  in  the  name  of  all  the  partners  to  re- 
cover a  debt  due  before  the  bankruptcy.  Quaere,  ought  not 
the  assignees  of  the  bankrupt  partner  here  to  have  been  join- 
ed. Qusre,  if  the  assignees  of  the  bankrupt  partners  in  Eng- 
land can  sue  here.  3.  The  bankruptcy  of  the  pit.  may  be 
given  in  evidence  imder  the  general  issue. 
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§  2S.  But  since  held,  a  writ  may  be  brought  io  New  York, 
In  the  name  of  a  foreign  bankrupt,  and  he  may^be  joined  with 
the  assignees  of  a  co-partner,  who  is  here  a  bankrupt  accord- 
ing to  the  forms  in  this  country  settled. 

v}  29.  Practice  among  nations  as  to  assignees  be.  It  is  a 
general  principle  among  them,  to  admit  and  give  effect  to  the 
title  of  foreign  assignees,  in  bankrupt  cases.  But  the  mode  of 
proceeding  to  recover  debts  due  to  the  bankrupt,  whether  in 
his  own  name  or  that  of  his  assignees,  depends  on  the  form  of 
proceeding  in  the  country,  and  in  the  court,  in  which  the  suit 
is  instituted.  3.  Where  a  decree  in  chancery  has  been  made 
in  a  suit  by  a  bankrupt's  creditors  against  him,  his  assignee,  and 
others,  and  then  tlie  assignee  is  removed,  and  a  new  one  ap* 
pointed  by  a  majority  of  the  creditors,  and  the  cause  is  brought 
by  appeal  to  the  court  of  errors,  that  court  will  not  stay  the 
proceedings  until  the  new  assignee  be  made  a  party  by  the 
respondents.  Conveyances  made  to  defeat  creditors,  are  void 
by  con)mon  law  as  well  as  by  statute,  deeds  void  oA  initio, 

^  30.  A  certificate  is  produced  under  the  bankrupt  act  of 
the  United  States,  granted  in  a  sister  state,  thereon  the  deft, 
will  be  discharged. 

§  31.  If  a  person  hire  a  house  for  a  year  before  his  act  of 
bankruptcy,  and  he  continue  in  possession  after  such  act,  he  is 
not  discharged  from  the  subsequent  rent  by  his  certificate. 

^  32.  A  received  monies  prior  to  his  act  of  bankruptcy,  on 
a  promise  to  put  it  out  on  bond  and  mortgage  security,  but  ne- 
glected to  do  it.  Held,  he  was  not  liable  in  a  special  action  on 
the  case,  but  that  the  action  was  barred  by  his  certificate,  as 
the  creditor  might  clearly  have  proved  his  demand  under  the 
commission.  Whenever  the  certificate  would  be  a  bar  to  the 
debt,  it  may  be  so  proved. 

^  33.  The  commissioners  have  no  power  to  declare  the 
time  when  one  becomes  a  bankrupt. 

^  34.  A  debtor's  attempt  to  conceal  himself  to  his  creditors, 
and  being  denied  to  them,  is  not  an  act  of  bankruptcy,  unless 
thereby  he  actually  prevents  the  service  of  process. 

§  35.  One  insolvent  may  bond  fide  give  a  preference  to  one 
creditor,  and  this,  though  voluntary,  is  valid,  unless  done  in 
contemplation  of  bankruptcy ;  and  if  that  be  c(Mitemplated  by 
the  debtor,  yet  if  on  the  application  of  a  creditor  he  pays  him, 
his  payment  is  good  ;  so  b  an  assignment  of  property. 

tj  36.  If  C,  on  the  eve  of  a  bankruptcy,  prefer  W,  a  credit- 
or, and  without  suit  &c.,  and  if  he  sue,  then  another ;  this  is 
voluntary  and  void,  as  decided  in  trover  by  Ogden  &  al.,  assign- 
ees of  W.  &  D.  A.Cummings,  bankrupts,  against  Jackson,  made 
trustee  to  the  Manhattan  Company  &c.     Nov.  14,  1803,  the 

212.— Cowp.  122,  632—3  ^ils.  47—4  Buir.  2240. 


BARON  AND  FEME.  331 

CummiDgses  being  insolvent,  assigned  over  ft  bill  of  lading  of   Ch.  19. 
goods  at  sea,  to  Jackson  in  trust  for  said  Company,  to  which    Art.  1. 
they  owed  bond  fide  $720 ;  but  if  it  sued  them,  then  the  prop-    V/V^^ 
erty  was  to  go  to  Thomas  Cummings.     December  14,  ISOS, 
W.  k,  D.  A.  Cummings  became  bankrupts.     Held,  this  as- 
signment was  void,  as  above,  being  on  the  eve  and  m  contem- 
plation of  bankruptcy.     Thomas  Cummings  was  also  a  band 
jide  creditor,  for  whose  use  the  property  was  held  by  the  deft., 
and  no  evidence  Thomas  Cummings  had  urged  the  bankrupts 
for  security,  or  that  he  even  knew  of  the  assignment*     See  3 
Johns.  R.  71 ;  4  do.  536. 

A  debtor  insolvent  may  bond  fide  give  a  preference  to  one  5  Johns.  R. 
creditor,  to  the  exclusion  of  others,  and  it  is  vaKd,  though  p|,^^'„ 
voluntary,  if  not  done  in  contemplation  of  bankruptcy.     2.  If  Day&al.at- 
an  pct  of  bankruptcy  be  contemplated  by  the  debtor,  yet  if  he  s^gnees. 
pays  a  creditor  or  assigns  to  him  property,  such  payment  or 
assignment  is  valid,  as  against  the  assignees  of  such  debtor  if 
made  at  the  instance  and  on  the  application  of  the  particular 
creditor.     3.  Held,  the  answer  of  one  deft,  is  no  evidence 
against  his  co-deft.     4.  Subsequent  declarations  by  a  party  to 
a  sale,  or  transfer  of  property,  which  go  to  devest  a  vested 
right,  are  not  admissible  evidence.      5.  A  deemed  a  witness, 
having  been  discharged  as  a  bankrupt,  and  whose  estate  prob- 
ably would  not  pay  twenty-five  per  cent.,  in  a  suit  brought  by 
the  assignees  of  B,  a  bankrupt,   against  whom  A  had  prov-, 
ed  a  debt  under  the  commission.     Decree  of  the  court  of 
chancery  reversed ;  Phoenix,  the  appellant,  was  father-in-law 
to  Ingrs^ham,  the  bankrupt ;  many  authorities  were  cited. 


CHAPTER  XIX- 

ASSUMPSIT.    BARON  AND  FEME. 


Art.  1.  General  principlei.  §  1.  There  is  no  part  of  the 
law  in  Massachusetts,  and  m  the  United  States  generally,  that 
deserves  more  attention  than  this  in  relation  to  husband  and 
wife.  It  is  the  ground  of  actions,  and  especially  of  astumpsUy 
in  a  vast  many  cases.  The  connexion  between  baron  hfenie 
mvolves  relative  rights,  duties,  and  obligation,  that  are  very  nu- 
merous. 

On  no  subject,  perhaps,  in  England,  "has  the  law  beea  more 
changed  in  three  centuries  than  on  this.     The  old  maximi 
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Cu.  19.  once  so  general  and  unyielding,  that  the  wife's  existence 
Art  1.  was  incorporated  in  that  of  her  husband's,  or  suspended  dar- 
<^ry^^  ing  the  coverture ;  that  she  had  no  will  of  her  own,  no 
volition,  no  self  control,  and  no  power  to  act  but  as  his  servant 
or  agent,  seems  now  almost  done  away ;  as  now  ^e  has  nu- 
merous rights  of  property,  and  is  under  numerous  obligations 
in  relation  to  it ;  some  of  which  are  now  enforced  in  courts  of 
law,  and  many  more  of  them  in  courts  of  chancery.  Some 
peculiar  difficulties  attend  this  part  of  the  law  in  Massachu- 
setts. Here  our  statues  make  many  material  provisions  which 
are  new,  and  not  found  in  the  English  law.  On  these  provis- 
ions there  have  been,  as  yet,  but  few  decisions.  Though  we 
have  adopted  some  of  the  rights  and  obligations,  especially 
where  there  is  a  separation,  which  are  enforced  only  in  chan- 
cery, where  there  is  a  chancery  court,  yet  we  have  no  chan- 
cery court  to  enforce  such  as  we  have  adopted.  Hence 
it  is  a  subject  of  much  uncertainty  how  in  this  state  they  are 
to  be  carried  into  effect ;  and  for  this  reason  too,  it  b  very  often 
a  question  which  of  these  rights  and  obUgations,  found  in  En- 
'  glish  books,  we  have,  or  have  not,  adopted. 

This  case  of  baron  k,  feme  is  the  only  case  in  the  law,  in 
which  the  law  wholly,  without  the  creditor's  consent,  dischar- 
ges his  debtor,  the  /eme,  and  substitutes  another  debtor,  the 
husband.      As  where,  when  sole,  she  has  contracted  to  pay 
rent  for  an  estate  she  has  hired,  he  alone  by  law  becomes  lia- 
ble to  pay  it,  and  has  in  return  the  usufruct  of  it  as  absolutely 
his  own,  and  she  by  her  marriage,  is  totally  discharged  of  her 
contract  to  pay.    What  marriages  are  legal,  see  Ch.  46,  Mar- 
riages, 
s  Bi.  Com.         S  2*  The  maxim,  they  are  one  person  in  law,  acQording  to 
433.439.—     Blackstone,  and  other  eminent  law  writers  in  England;  the 
113^1^1!°      English  law  considers  marriage  as  a  civil  contract  binding, 
Co/l.  112.     when  the  parties  are  able  and  do  contract  in  legal  form.  This 
^o^M^ifaoB  P^'^c'P'®  w^  ^^^^  adopted,  the  effect  of  which  according  to 
—New  on      ^^^  common  law  to  make  them  one  person,  so  incapable  of 
Con.  21, 30.    contracting  with  each  other  in  any  case.    This  is  the  old  max- 
67^217  ^'     ^  ^^®  courts  of  law  adopted  as  a  general  one,  but  which  has 
'  been  ahnost  done  away  in  time  and  practice  ;    for  numerous 

are  the  cases  m  which  baron  k,  feme  are  viewed  in  courts  of 
law,  as  well  as  of  equity,  as  two  distinct  persons.  As 
where  the  law  holds  a  deed,  or  devise  of  land  to  her,  vests  it 
in  her,  and  not  in  him,  the  freehold  or  inheritance  is  absolute- 
ly hers,  and  the  usufruct^  and  that  only,  is  absolutely  his. 
And  hence  as  to  real  estate  they  are  clearly  two  distinct  per- 
«sons  in  law. 

So  in  equity,  and  in  the  dvU  and  French  laws,  they  are 


BAROFT  AN]>  ¥tEME.  388 

gemraBjr  dMhct  persons,  and  may  contract  whk  eax^  otMr    Gh.  19l 
in  many  cases,  and  especially  with  the  formality  of  a  trustee.      AH.  U 

If  they  agree  to  litre  separate,  this  contract  between  them    ,^V^^ 
i^  recognised  in  law  as  wdl  as  in  equity,  and  he  never  can^re*^ 
5Ume  the  marital  rights,  he  thereby  has  renounced.      Each 
covenant  is  valid  in  law  and  equity,  they  make  on  the  occasion,  v^ni.  8^, 
and  "  binds  them  both,  till  they  both  agree  to  co-habit  again*''  ^"JK* 


And  Mead's  case,  1  Burr.  642,  to  the  same  effect.  ® 

Iti  equity  she  may  sue  him  fay  her  prochein  amij  and  in  oof  Stnu  478. 
court  in  an  action  of  necessity,  in  certain  cases,  as  for  her  alimo^ 
By  allowed  her  to  be  paid  by  him,  when  divorced  from  bed 
and  board,  as  a.  12,  this  chapter,  when  in  fact  they  continue 
10  be  husband  and  wife.  So  in  cases  of  crimes,  they  are  two 
^sdnct  persons. 

She  19  ascapable  of  property  a$  a  femesole  ;     and  if  here-  7Cast63f>^ 
flounces  his  marital  rights  to  the  usufruct  of  her  real  proper-  i  H.  81.334 
ty,  she  alone  can  convey  it  by  copyhold-surrender,  in  the  na-  compton  », 
tare  of  a  deed  or  devise,  and  after  so  renouncing  he  need  not  ColliDson. 
be  joined  in  the  conveyance,  an<I  it  is  good  in  law. 

So  if  the  husband  covenant  to  pay  trustees  a  certain  sum  &Eait283, 
annually,  as  separate  maintenance  for  his  wife,  with  the  consent  ^^^^?^^'^* 
of  them,  or  of  their  executors  &c.,  the  contract  will  be  enfore-  ^  a^VeTjif. 
ed  in  a  court  of  law,  though  providing  for  a  future  separation*  62(k— a  VeMt. 
fa  this  case  many  were  cited  to  the  same  purpose.  1  Burr,  i}^'""'^*  ^ 
542. 

She  is  d  distinct  person  whe«  she  executes  a  mere  power,  Reeve'sDom. 
»nd  by  it  conveys  lands ;  and  by  such  power  she  may  convey  R«*- 120, 121. 
even  to  her  husband.      So  she  may  act  in  auttr  drott^  witboui  i^l^^p^^ 
him,  and  convey  to  him  as  executrix  of  her  deceased  and  (cur^  E.  6I8,  Jar- 
mer  husband,  his  lands,  as  in  these  the  second  husband  has  no  S}^.?'      . 
imerest.     If  as  trustee  ^he  has  lands,  she  can  convey  them  HueHotMi  vi 
without  him.     So  lands  vested  in  her,  to  convey  on  condition,  GUI. 
she  can  alone  convey,  as  her  husband  can  receive  no  injury^ 
frdm  her  act.     6  East  257.     So  she  may  have  stock  in  trad^ 
exempt  from  Ins  debts. 

But  some  cases  are  now  decided  on  this  maxim,  as  where  a  10  Mod.206. 
grant  is  made  to  A,  and  to  B  and  his  wife,  B  and  bis  wifd  ^^-  ^*  ii> 
take  a  moiety  only^  as  one  person,  and  that  an  efgHre  estate^  So  ""  •'*-*-^- 
he  cannot  grant  any  tUng  to  her,  or  contract  with  her  directly  j 
and  generally  all  contracts  made  between  them  before  mar^ 
rhige  are  avoided  by  it. 

And  if  a  feme  oUigee  marry  one  of  the  obligors,  it  is  a  dKs-  Cro.  El.  561, 
charge  to  them  all ;  but  a  wife  may  take  by  her  husband's  j^|2J|J^*' 
will  or  be  his  attorney.    There  are  in  the  English  and  our 
law  books  scores  of  such  cases  relating  to  this  maxim,  shew- 
ing it  is  true  in  some  cases,  and  that  it  has  no  foundation  in 
May.    A  oomber  of'tbesecaaes  will  be  found  il^«Kbe^  ptrts^  7  East  639. 

VOL.  I.  43 
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Ch.  14.    this  work.   Per  Lord  KoDyon  she  can  do  no  act  to  estop  htt^ 
An.  I.     self. 

V^ry^j       §  3.  EK$  contract  to  leave  her  property  at  hi$  decease  u 

a  Salk.  S6,     valid.   Whatever  was  the  opinion  once,  there  is  now  no  doubt 

w  ^"ds^"  *'  ^°  ^'^  P^^  ^°  England,  or  the  United  States.    As  where  the 

2  P.  w.  243.  husband  gave  a  bond  conditioned  to  leave  bis  wife  £80  at  his 

—Salk.  327.    death,  if  she  survived  him,  and  to  her  use  ;  on  his  death  an 

action  was  brought  on  this  bond  against  his  administrator,  and 

judgment  for  the  pit.     Nor  can  be  release  any  right,  that  can 

by  no  possibility  accrue  to  her  during  the  coverture. 

6D.&E.881,      *^  where  January  1782,  John  MUbum^  the  pit's,  husband, 

AfillMini  V.      gave  a  bond  to  her  whom  he  intended  to  marry,  conditioned 

•m!^  ***    ^'  ^®  payment  of  £3000  to  her  by  his  heirs  or  executors, 

1  Vera.  406.  her  executors  S&c.,  at  the  end  of  one  year  after  his  death,  if 

•«»^  VMt348.  she  survived  him.    Held,  this  bond  was  valid  and  not  released 

by  the  marriage.     And  when  it  was  pleaded  in  bar  of  the  ao« 

tion,  the  pit.  might  reply  the  special  purposes  for  which  the 

bond  was  made,  for  they  are  consistent  with  the  bond  and 

condition,  and  the  case  is  the  same  if  the  man  make  a  promise 

instead  of  giving  a  bond. 

12  Mod.  288       In  this  case.  Cage  v.  Acton^  the  same  point  as  in  Milbum 

^^»^*  &  al.  was  decided  by  a  majority  of  the  judges ;  and  all  the 

Ssme  cast,     cases  on  the  subject  were  considered,  and  held  the  contract 

was  valid,  and  only  suspended  during  the  coverture.     It  was 

urged,  if  a  husband  owes  a  thing  to  bis  wife,  be  owes  it  to  him-' 

self,  and  it  was  asked,  how  that  could  be  i    To  which  it  was 

answered,  that  '^  the  law  very  often  made  a  fiction  for  the 

preservation  of  right,  and  a  suspension  of  a  personal  duty  is 

not  always  an  extinguishment  of  it." 

§  4.  Separate  maintenance.  This  principle  also  has  been  es- 
tablished in  Massacliusetts ;  as  where,  February  8,  1794,  Col- 
son  Trufant  as  principal,  and  Joseph  Trufant  as  surety,  gave 
a  bond  to  Page,  father  of  the  principal's  wife,  conditioned  for 
her  maintenance  after  a  voluntary  separation  ;  and  held  good 
on  argument.  And  that  a  husband  and  wife  may  well  separata 
to  avoid  the  effects  of  jealousies  and  animosities  between  them, 
and  that  a  contract  for  her  separate  maintenance  was  valid. 
It  was  objected,  as  the  wife  was  not  bound  by  her  covenants  in 
the  articles  of  separation,  and  the  trustee  had  made  none, 
there  was  no  consideration  for  the  bond  ;  but  Parsons  C.  J. 
said,  a  bond  imports  a  consideration,  ''the  want  of  which  the 
obligor  is  estopped  to  plead,"  though  he  may  avoid  it  by 
shewing  it  was  obtained  by  fraud  or  duress,  or  that  the  coih- 
sideration  is  illegal,  or  against  the  policy  of  the  law.  ''  The 
consideration  was  legal  and  meritorious,  as  it  was  made  to 
secure  a  separate  maintenance  for  the  wifb,  who  separated 
from  the  husband  iat  their  mutual  comfort.    This  has  long 


Salk.  327. 


2  Matt.  R. 
169,  P^ge  f. 
Trufant 
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been  the  practice  in  England  and  the  United  States  generally,    Ch.  19. 
and  in  numerous  cases.     See  cases  of  Lister ;  Crompton  v.    Art.  1. 
Collinson ;  Rodnej  v.  Chambers,  above.  V/V^w/ 

^  5.  7%e  general  prine^le  on  which  the  wife  ii  sued  done. 
That  she  may  be  sued  alone  in  certain  cases,  is  perfectly  clear, 
bat  eminent  judges  and  lawyers  differ  as  to  the  principle.  For 
centuries  past  it  has  been  settled,  that  she  might  be  sued  alone 
on  her  contracts,  or  for  her  torts,  where  her  husband  was  ban- 
ished ;  so  where  he  was  an  alien  enemy.  So  where  he  was 
trampwiedj  though  only  for  seven  years  ;  so  in  modem  cases 
where  there  is  a  regular  separation  by  contract,  or  a  judicial 
divorce  from  bed  and  board.  On  what  principle  do  these 
cases  rest  i  Those  most  opposed,  as  Lord  Kenyon  &c.  to 
the  wife's  liability  to  civil  actions,  contend  she  is  liable  onlv 
on  the  principle  her  husband  is  eivUiter  mortuusy  or  civiuy 
dead,  as  where  banished,  transported  &c. ;  but  this  principle 
clearly  fails,  for  most  clearly  the  alien  enemy  husband  is  not 
civiliier  mortutu^  nor  can  one  be,  transported  bu^  for  seven 
years,  nor  in  these  or  even  in  the  case  of  one  banished  for  life, 
or  exiled  is  he  in  fact  civilly  dead  ;  for  his  wife  cannot  marry 
again,  no  administration  can  be  granted  on  his  estate,  there  is 
no  descent  of  his  estate,  no  dower  assigned  in  it.  So  are 
clearly  the  best  authorities.  Lord  Mansfield  and  others  have 
rested  this  liability  on  cases  of  separation,  and  the  agreement 

.  to  live  separate,  and  on  her  separate  maintenance  ;  but  the  true 
principle  seems  to  have  been  not  much  noticed  in  the  English 
cases.  The  true  principle  is  this,  barely  mentioned  by  Law- 
rence J.,  when  he  holds  she  is  not  liable  to  be  sued  alone,  be- 
cause her  husband  had  not  renounced  his  marital  rights  to  her 
person,  society,  and  services  &c. ;  and  by  Lord  Kenyon  when 
he  said,  if  we  allow  the  wife  to  be  sued  alone  (in  cases  of 
separation)  she  may  be  taken  in  execution  and  imprisoned 
.  alone,  and  this  will  be  as  a  divorce. 

The  true  principle  is  here  suggested  ;  for  on  examining  the 
cases  carefully  it  will  be  found,  she  cannot  be  sued,  though 
Uving  separate,  where  h^  husband  has  not  renounced  his  right 
to  her  person.  And  that  she  may  be  sued  alone  where  he 
has  renounced  this  right,  and  she  may  bind  herself  so  as  to  be 

^sued  alone  on  her  contracts,  whenever  his  marital  rights  are  not 
affected  by  them  and  there  is  no  coercion.  This  is  the  case 
of  the  wife  of  the  alien  enemy  ;  and  because  no  rights  of  her 
husband  can  thereby  be  affected,  he  being  an  alien  enemy 
and.  out  of  the  country,  has  no  right  that  can  be  lost  or  effect- 
ed by  her  being  sued  alone  and  imprisoned.  And  it  has  been 
weU  observed,  that  in  the  case  of  Marshall  v.  Ruttonj  on 
which  so  much  stress  is  laid  by  some,  this  right  was  not  re- 
funmeed.    It  has  been  said  by  Judge  Reeve,  that  she  is  net 
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Ch.  19«  crimioal  law  absolutely  acyudges  she  wittingly  and  wiOingly 
Art  1.  receives  him  to  her  bed,  and  is  as  guilty  as  be  is ;  and  hence, 
^^Fy^^  this  criminal  law  invariably  and  justly  punishes  her  for  wick- 
edly and  wilfully  committing  the  crime  of  adultery.  The 
English  lawyers  in  some  cases,  m  order  to  preserve  one  ab- 
surd fiction,  seem  to  have  laboured  hard  to  invent  another. 
Holding  to  the  one,  a  wife  could  not  convey  her  real  property 
for  want  of  existence  and  will,  and  finding  she  had  always 
done  it  by  fine  or  recovery  in  court,  they  invented  another  no- 
tion, not  having  the  least  foundation  in  fact,  that  is,  that  she  in  so 
doing  was  consiclered  by  the  court,  as  a  feme  sole,  when  the 
very  record  itself  of  the  ca^sie  shewed  she  was  examined  by  the 
court  as  a  wife,  and  in  eveiy  breath  inquired  of,  if  she  was 
influenced  by  her  husband,  in  fa^t,8uch  is  the  inveterate  hold 
this  fiction  or  notion  has  ever  had  on  some  minds,  that  they 
never  can  view  a  wife  as  having  any  will,  Imy  power  to  con- 
tract for  herself,  so  as  to  be  suable  aione.  Perhaps  this  notion 
was  once  correct,  when  the  law  viewed  wives  ahnost  as  their 
husbands'  slaves,  and  almost  incapable  of  separate  property; 
however  this  may  be,  it  has  in  the  present  state  of  society  in 
England  and  the  United  States,  no  foundation  in  fact.  Half 
of  the  rifhts  of  wives  now  may  be  claimed  in  chancery,  and 
near  all  their  rights,  when  living  separate,  as  by  law  they  may 
do,  may  there  be  claimed  and  enforced,  where  they  are  view- 
ed to  most  purposes  as  single  women,  and  may  even  by  jvro- 
chein  ami  sue  dieir  husbands ;  and  if  they  have  no  other  trus- 
tees of  their  separate  property,  have  their  husbands  deemed 
and  held  trustees.  And  even  at  law,  they  can,  as  all  agree, 
take  securities  for  property  to  any  reasonable  amount  before 
marriage,  keep  them  during  it,  and  enforce  them  whenever  it 
is  terminated ;  they  can  in  courts  of  law,  directly  and  by  them* 
selves  alone,  sue  then*  husbands  .or  aHmony,  as  will  appear 
in  many  cases  stated  in  this  and  other  chapters ;  and  many 
other  rights  wives  now  have  in  Sngland  and  America,  which 
render  them  almost  as  independent,  as  to  property  and  suits, 
as  wives  are  in  France  and  other  countries,  t .lat  have  adopt- 
ed the  Civil  Law,  as  the  broad  foundation  of  all  their  laws. 

i)  7.  Morality f  religi&ny  and  public  policy.  It  will  be  recol- 
lected, that  as  riches  of  all  lands,  and  especially  personal  pro- 
perty, rapidly  increased  in  England  in  the  eighteenth  century ; 
so  separation  of  man  and  wife,  with  separate  maintenances  and 
renunciations  of  marriage  rights,  rapidly  increased  also  ;  but 
they  did  not  excite  any  material  alarm  for  a  long  time ;  in 
fact,  not  till  after  many  judicial  decisions,  to  be  cited  in  the 
sequel,  had  been  made  establishing  their  legality.  However, 
[d  process  of  time,  as  new  notions  widely  qpread  in  Europe^ 
by  some  thought  liberal,  and  by  some  loose  and  pernicious,  this 
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final  efiects  of  whieh  were  seen  in  the  approach  and  progress  Cb.  19. 
t>f  the  French  revolution,  some  judges  and  lawyers  more  rigid  Art,  U 
in  their  morals  and  religion,  aqd  of  course  nsore  so  as  to  family  V^V^^ 
order  and  public  policyi  became  more  opposed  to  these  sepa- 
rations, and  their  natural  consequences,  the  breaking  up  of 
many  families,  and  so  iamily  order.  They  found,  however, 
their  legality  was  established  by  numerous  precedents  that 
could  not  be  overturned ;  but  these  judges  and  lawyers  were  not 
90  bound  but  that  they  might  express  opinions,  that  it  had  been 
better  if  originally  the  decisions  had  been  the  other  way,  and 
against  their  legality.  These  (pinions  they  occasionally  did 
express.  It  became  natural  for  them  to  seize  every  allowable 
pretence  to  discountenance  them,  and  as  often^  in  makbg  them, 
the  marital  rights  were  not  clearly,  fully,  and  permanently 
renounced,  and  the  rights  of  separate  property  were  not  fully 
and  permanently  restored  the  wife,  so  as  to  restore  her  condi* 
tion  of  Vifeme  sole  in  all  things  but  marrying  again,  whence  the 
reasons  of  her  liability  to  be  sued  alone,  insome  points  failed } 
it  was  natural  for  judges  S&c.,  on  principle  opposed  to  such 
separations  vasdy  multiplied,  to  seize  on  these  defects  in  the 
articles  of  separation,  to  discountenance  these  modem  inroads 
on  the  marriage  state ;  and  one  way  was  as  in  MarshaU  v.  Rut* 
ton,  tQ  hold  the  wife  separated  not  capable  to  contract,  so  as 
to  be  alone  suable,  as  this  at  once  placed  her  in  a  humble 
subjected  state  in  which  no  one  would  trust  her ;  a  state  in 
which  her  friends  would  not  be  much  inclined  to  place  her. 
It  must  be  admitted,  that  this  wife  ought  not  to  be  suable  as  a 
feme  sole,  until  she  is  restored  to  the  condition  of  one  in  rela- 
tion to  her  husband,  that  is,  until  she  has  the  rights  of  a  feme 
tole  as  to  her  separate  property,  and  rendered  no  longer  liable 
to  have  her  person,  society,  or  personal  services  ever  after 
claimed  by  her  husband.  Now,  upon  a  close  examination  it 
will  be  found,  that  in  Button's  case,  and  in  every  case  in  which 
the  decision  has  been  against  this  separate  liability  of  the  wife, 
there  have  existed  one  or  both  of  these  defects  in  the  articles 
of  separation.  Either  her  separate  maintenance  has  been 
clearly  inadequate,  and  a  mere  fraud  upon  her,  or  not  effect* 
4ially,  or  not  permanently  secured  to  her,  or  her  husband  has 
retained  some  right  at  some  time  to  seize  her  person,  or  to 
claim  it  with  her  society,  and  of  course  her  services.  In  either 
case  the  reason  of  this  her  liabili^  fails«  It  is  true,  though  such 
defects  have  been  so  discoverable  in  these  cases,  they  have 
not  always  been  expressly  mentioned  by  the  judges  in  giving 
their  opinions.  On  the  whole,  it  is  very  clear  the  cases  of 
BarwM  V.  Brooks,  Ringstead  v.  Lady  Lanesborough,  Cor^ 
bitt  V.  Pilnorts,  &c.  remain  unshaken,  if  we  examine  the  cases 


way. 
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Cm.  19;    dwms6lr«0y  Md  ^o  net  hastily  rei)r  oq  the  retsotdog  m  tbenii 

^tU  I.      H«r  power  as  to  a  wiH,  Cb.  I&&,  a.  3,  s*  30. 

^^v^^      ^  8.  Her  deed  ifoKd  or  veid.     Her  capacity  to  hold  and  tb 

7  Johns.  R.     coBFey  property  has  been  ab^ady  stated  ;  her  deed  with  her 

81,  s^'^'J?*^'  husband  releaang  her  dower  is  valid  in  this  state,  so  her  lease 

5on».  UoUo-  ^^^  jjj^  ^  jj^p  jj^  j^  j^^^  York  is  vaKd  &c.   As  where  Ae 

wife- was  seised  of  lands,  and  her  husband  in  her  right,  in 
1796  leased  them  by  deed  to  B  for  life.  This  was  assigned 
tt>  C.  In  1806,  they  made  a  lease  to  D  of  the  same  lands,  (br 
the  some  lires  with  the  same  covenants ;  the  husband  died 
I80S,  and  the  wife  in  1809  received  rent  of  C.  Held,  she 
was  bound  by  her  deed  of  1806,  duly  acknowledged  and 
recorded,  according  to  the  statute ;  so  had  no  power  to  affirm 
his  lease  of  1796,  but  if  she  had  not  been  a  party  to  the  deed 
of  her  land,  her  husband's  lease  as  to  her  was  void  ;  then  her 
acceptance  of  rent  after  his  death  will  not  confirm  his  lease; 
She  by  the  deed  of  1806  convejred  her  interest,  and  had  no 
power  to  confirm  the  deed  of  1796. 

^  9.  The  husband  is  accountable  for  the  rents  and  profits 
of  bis  wife's  real  estate,  received  by  him,  secured  to  her  sepa- 
rate use  ;  and  if  he  buy  land  with  her  money,  and  take  the 
deed  in  his  name,  be  holds  them  in  trust  for  her ;  and  if  A 
purchase  them  of  him,  with  notice  of  the  trust,  A  is  trustee  to 
her,  but  he  is  to  be  allowed  for  bis  beneficial  and  permanent 
improvements  on  the  estate.  Johns.  Ch.  R.  450,  Methodist 
Epbcopal  Church  v.  Jaques  tz  al.  But  the  husband  is  bound 
to  maintain  bis  wife  during  the  coverture,  though  she  has 
se[Mrrate  estate,  and  during  die  marriage  agree  it  shall  be  ap- 
plied to  her  maintenance,  as  such  agreement  is  void  ;  but  be 
is  to  be  allowed  for  necessary  repairs  on  her  estate,  and  for 
his  monies  applied  to  her  use,  at  her  request,  not  for  the  ordi- 
nary  maintenance  of  her  or  her  family;  Id.— "was  in  chancery. 
1  P.  W.  608,  Bennett  v;  Mayhew;  1  Bro.  C.  C.232;  2  do. 
287. 

Nothing  but  the  death  of  husband  or  wife,  or  a  decree  of  a 
^mpetent  court,  can  dissolve  their  marriage.  1  Johns.  Cb. 
R.  389. 

Husband  and  wife  agreed  by  parol,  that  he  should  buy  a 
lot  in  her  name  and  build  a  bouse  on  it,  and  be  re-paid  out  of 
her  other  lot  and  house,  to  be  sold  for  this  and  other  purposes; 
he  bought  and  built  accordingly ;  she  died,  and  both  descend* 
ed  to  her  minor  heirs.  Chancery  ordered  her  old  lot  and 
house  sold,  and  htm  to  be  reimbursed  be.  1  Johns.  Ch.  R. 
537,  Livingston  v.  Livingston.  And  she  may  answer  alone  in 
chancery,  as  to  herseparate  estate,  and  then  she^  must  have 
personal  notice.  2  Johns.  Ch.  R.  189;  And  she  may  be  join* 
ed  with  him  in  an  action  on  a  note  made  to  her  durins  cover- 
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lure.  2  Maule  b  Sel.  R.  393,  397.    The  note  imports  a  con-    Ch.  19. 
sideration.    And  Lord  EUenborough  said,  if  a  bond  be  given  to    ^rt.  2. 
the  wife  and  she  dies,  the  husband  shall  not  have  it  without  Vi^V^^ 
taking  administration,  as  it  is  merely  in  action,  cited  Cro.  El. 
61 ;  2  W.  BK  12,  136 ;  1  H.  Bl.  1 14  ;  Cro.  J.  644  ;  2  Wils. 
414,  424 ;  Cro.  J.  77,  106  ;  3  Lpv.  303 ;  Co.  L.  120  f  Sel. 
N.  P.  263;  2  Mod.  217;  Salk.  114;  4  Mod.  156. 

And  they  may  join  in  an  action  of  account  for  rents  and 
profits  of  her  land,  arising  during  the  marriage,  1  Day's  Ca.  in  J^^/n  JjJJ^ 
£.  263,  265.  And  the  action  may  be  in  the  county  in  which  °' 
the  pits,  live,  though  the  land  be  in  another  county,  though  ob- 
jected the  title  was  in  question,  and  that  the  action  should  have 
been  brought  by  him  alone ;  as  to  the  locality,  answered  the 
statute  only  applied  to  suits  in  which  the  title  is  definitively 
settled,  and  as  to  the  joining,  cited  Oleberry  v.  Walby  h  al., 
cited  Ch.  120,  a.  2.  s.  28. 

An  agreement  made  by  baron  and  feme  during  marriage  is  Dibble  v. 
void,  and  cannot  be  enforced  in  chancery  against  the  baron's  '*«^^n- 
executor.  1  Day's  Ca.  in  E.  221,  238,  was  a  suit  in  chancery 
for  monies  the  husband  sold  her  lands  for,  and  promised  to  pay 
her.  The  decisions  of  the  county  and  Superior  Courts  were 
the  other  way.  Court  of  Errors  denied,  that  the  English 
chancery  s}'stem,  as  to  husband  and  wife,  and  her  separate 
estate  had  been  adopted  in  Connecticut,  and  said  it  had  been 
adopted  in  England  since  our  ancestors  emigrated. 

Art.  2.  His  rights  to  her  property^  and  power  over  her  2  Bl.  Com. 
person;  torts  as  to  her  fyc.    The  personal  property  of  the  wife  ^^' 
in  possession,  which  accrued  to  her  before  marriage,   is  un* 
questionably  by  it  absolutely  transferred  to  and  vested  in  the 
husband,  as  well  her  chattels  as  her  goods,  and  as  fully  as  she 
had  them ;   but  if  he  survive  her,  be  is  not  entitled  to  things  ^®^  ^• 
she  has  in  auter  droit. 

In  her  estate  of  freehold  or  of  inheritance,  he  by  the  mar- 
riage gains  only  the  usufruct^  or  a  title  to  the  rents  and  profits, 
so  that,  however,  they  become  absolutely  his  during  the  cover- 
ture, and  after  that  terminates,  this  real  estate  goes  to  her  or 
her  heirs,  or  rather  the  estate  itself  always  remains  in  her,  as 
she  remains  seized,  though  he  by  reason  of  his  usufruct^  by  pos- 
sibility  for  Bfe,  becomes  seized  with  her,  except,  however,  in  i.3 ^w^ 
some  cases  he  may  b^  tenant  by  the  courtesy,  as  fully  stated  4(».-lco!  L. 
chapter  130,  art.  3.     "  But  in  her  chattels,  the  sole  and  ab-  ^^^*'- 
|K>Iute  property  vests  in  the  husband  to  be  disposed  of  as  he  D^ugl.462> 

E leases,  if  he  chooses  to  take  possession  of  them ;  for  unless 
e  reduces  them  into  possession  by  fixing  some  act  of  owner- 
ship over  them,  no  property  vests  in  him,  but  they  shall  remain 
to  the  wife  or  her  representative  after  the  coverture  is  deter- 
mined." A  leaae  assigned  to  her  is  well«  if  be  do  not  disagree^ 
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Ch.  19.        ^  3.  He  may  release  a  debt  due  to  her  dutA  sola^  and  if  be 

w2r/.  2.      and  his  wife  obtain  judgment  during  the  coverture  it  is  his,  and 

V^^V*^^  they  may  join,  which  proves  a  debt  still  due  to  her,  and  that 

ifis^Nri  ^^'  ch^>*^  *'*  action  may  remain  in  jointure  after  marriage,  though 

wniiams,  see  chattels  personal  cannot ;  the  nature  of  the  contract  to  her  is 

248,248.        not  altered  by  the  marriage,  but  only  the  power  of  the  wife 

suspended  ;  so  neither  is  the  nature  of  the  contract  altered  by 

hringing  the  action.     But,  indeed,  after  judgment  transit  in 

rem  judicataniy  some  hold,  this  gives  it  to  him,  and  if  he  dies 

1)eibre  it  is  collected  it  goes  to  his  executors,  others  to  the 

wife.    That  the  husband  may  collect  such  judgment  to  his  own 

use,  there  is  no  question,  but  if  he  do  not,  and  die,  and  his 

wife  survive,  is  it  not  hers  as  a  chose  not  reduced  into  his 

possession,  and  must  not  she  as  surviving  ph.  enforce  it  f  And 

if  the  judgment  changes  the  contract,  is  it  not  in  favour  of  the 

joint  pits,  i* 

10  Mod.  6d,        §S.  A  distributive  share  in  an  estate  intestate  is  a  chose  in  ac" 

Baux  — *  ^'     ^*^'*»  ®°^  ^^^  ^'^®  ^^^  *^  ^y  survivorship ;  but  her  husband  can  re- 

6  Johns.  R.    lease  it,  or  recover  it  to  his  use.     So  a  legacy  given  to  her 

}l^''^yes,   during  coverture  survives  to  her,  not  reduced  to  his  possession. 

Co  L  46  ^  ^'  ^^  leases  for  years.     These  vest  in  her  husband  sub 

300,  851.1-    modo  ;  he  is  entitled  to  the  rents  and  profits,  and  has  power 

1  Roll.  343.     during  the  coverture  to  dispose  of  the  term,  as  he  pleases,  but 

if  he  do  not  dispose  of  it  during  the  marriage,  the  survivor  has 

it.     If  he  make  a  lease  of  part  of  the  term,  his  executor  shall 

have  the  rent  reserved  on  this  part,  and  the  wife  shall  have 

^c*"^^    the  residue  of  the  term.     If  he  grants  the  whole  term  on  con- 

35l.J.Hob/   dition,  and  dies,  and  his  executors  enter  for  condition  broken, 

3.-3  Salk.     they  shall  have  the  term ;  because  the  baron  having  disposed  of 

S>m^4»B  —  ^^*  whole^  his  wife  had  no  right  left  in  her  ;  the  condition  re- 

Bac.878.       served  went  to  his  representatives. 

Co.  L.  46,  The  wife's  terra  for  years  may  also  be  taken  in  execution 

?R*if  343      ^^^  ^^^  husband's  debts,  as  may  also  the  income  or  usufruct 

315.  '      'of  her  estate  of  freehold  or  inheritance ;  but  he  cannot  by  his 

will  dispose  of  her  term,  she  surviving ;  nor  does  he  have  a 

term  held  to  her  use,  or  a.  mere  possibility ^  when  he  survives 

her,  as  if  Rfeme  sole  have  a  term  for  years,  and  is  dispossessed 

of  jt,  marries  and  dies  before  he  gets  possession  of  it,  he  is  not 

Co.L.3^r-    entitled  to  it,  but  it  goes  to  her  administrator  as  her  choses  do. 

345  '     So  if  A  marries  B,  and  she  has  a  term  for  years,  but  had 

disposed  of  it  to  C  for  a  term,  if  he  livps  so  long,  she  has  a 

possibility  Aat  C  may  die  before  the  term  ends,  and  if  he  do, 

A  and  B  being  both  dead,  this  term  will  not  go  to  the  baron's 

executor,  but  to  the  wife's  administrator. 

Cvo  £1.466.       tie  has  only  the  usufruct  of  her  term  in  trust.    As  where  a 

term  was  granted  to  a  trustee  for  the  use  of  9ifeme  lo/e,  and 

'  she  married  and  died.     Held,  her  husband  was  not  entitled 
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to  the^tae,  but  it  was  her  administrator's ;  also>  that  her  hus-    Ch*  19% 
band,  during  the  coverture,  could  not  grant  the  use,  or  incum-    Art.  2. 
ber  the  term ;  his  only  benefit  was  the  income  during  the  mar-   ^rv>Jf 
riage.    But  there  are  cases  decided  on  a  different  ground,  as 
where  a /erne  sole  leased  her  lands  to  trustees  for  herself,  mar-  Vtrn.7, 18. 
ried,  and  received  the  rents ;  held,  her  husband  did  not  hold  Hob.  8. 
this  estate  as  her  administrator  (the  avails  of  the  rents  she  re- 
ceived,) as  he  did  her  other  choses  in  action,  but  that  he  held 
3uch  term,  and  the  said  avails,  as  husband^  and  need  not  in- 
ventory them ;  but  quaere  if  there  was  any  estate  coming  to 
him  but  said  avails,  and  they  were  his,  as  being  personal  effects 
actually  received  by  his  wife.    There  is  a  difference  in  regard  2  Ch.  Ca.  86. 
to  terms  settled  to  the  separate  use,  or  as  her  jomture,  or  for  — Bulst.  lis. 
ber  maintenance  after  his  death,  he  evidently  has  no  power 
over  these,  but  only  to  receive  the  usufruct  during  the  mar- 
ris^e,  while  he  maintains  her. 

U  a  woman  have  a  term  for  years  and  marry  an  alien,  he  10  Mod.  104. 
has  no  right  to  dispose  of  it. 

Survivorship  in  chattels  real,  on  the  principles  of  the  comr 
mon  law.  If  the  wife  have  them,  or  a  term  for  years,  her  hus- 
band may  clearly  dispose  of  them,  and  they  are  liable  for  his 
debts,  but  if  he  die  and  she  survives,  they  go  to  her  as  her 
choses  do  ;  if  she  die  before  him,  they  go  to  him,  not  as  a 
surviving  joint  tenant j  for  they  cannot  be  joint  tenants  as  their 
interests  commence  at  different  timesj  and  by  the  acts  of  the 
parties  arc  not  acquired;  but  on  the  old  common  law  we  have 
adopted,  they  are  his  absolutely,  and  he  is  not  to  account  for  1  Roll.  346. 
them,  nor  to  pay  her  debts  out  of  them,  but  he  must  out  of  ^i^**""" 
her  choses  in  action,  he  collects  as  her  administrator. 

If  the  husband  mortgage  the  wife's  term,  the  equity  of  re-  Hob.  8. 
demption  belongs  to  him,  and  his  power  over  his  wife's  term 
for  years  is  so  complete,  that  he  may  dispose  of  it  by  lease,  to 
commence  after  his  death,  honajide^  and  for  a  valuable  con- 
sideration, though  he  cannot  devise  it.    A  term  for  years,  but  Upbam  v.  Up. 
not  a  freehold,  may  be  conveyed,  to  commence  in  futuro  by  o'^*'^*** 
the  English  law.   He  cannot  devise  her  reversion  in  a  slave  on  881^894* 
an  estate  for  life  if  she  survive  him,  though  he  can  sell  it. 

§  5.  Her  rent ;  his  right  to  tV,  ^c.  When  a  woman  leases 
her  land  for  rent,  and  marries,  her  husband  is  entitled  to  it, 
as  it  comes  in  lieu  of  the  usufruct ;  and  rent  accrued  during 
the  coverture  in  arrear  at  his  death,  goes  to  his  executor. 

§  6.  So  if  the  feme  lessor  marries,  her  husband  is  entitled 
to  .her  rents ;  and  rent  in  arrear  accrued  to  her  before  mar- 
riage, like  oUier  choses  in  action,  if  not  collected  by  her  hus- 
band during  the  coverture,  will  survive  to  her,  or  if  she  dies 
first,  will  go  to  her  representative  by  the  common  law,  but 
by  a  statute  of  Hen.  VIII.  it  is  the  husband's.    If  a  condi-  Co.  L.  145.' 
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Ch.  19.    tion  be  annexed  to  ber  estate,  as  on  the  non-payment  of  rent, 
Art.  2       her  grantor  may  enter ;  she,  though  covert,  must  have  the 

K^y^U  condition  performed,  m  order  to  preserve  the  estate  of  herself 
and  her  husband.  If  she  be  lessee,  and  engaged  to  pay  rent, 
on  her  marriage  she  b  discharged  by  law,  and  her  husband  is 
liable  for  it  during  the  marriage. 

^  7.  Her  emblements^  his  rights  to  them.  Where  her  estate 
is  for  her  life,  and  she  dies,  while  the  crop  is  growing,  the  emble- 
ments are  his  ;  and  if  he  dies  first,  his  executors  have  them  as 
personal  property,  and  they  may  enter  to  take  them.  So  if 
her  land  descend  to  her  heir,  and  her  husband  survives,  and 
is  not  tenant  by  the  courtesy,  he  may  enter  to  take  them, 
on  the  general  principle  that  he  who  sows  must  reap.  And  as 
to  emblements  on  her  land,  the  principles  govern  that  govern 
in  other  cases.    See  Emblements,  C.  76,  a.  6,  at  large. 

Co.  L.  299.  ^  8.  The  effect  of  a  lease  for  life  to  them^  where  she  has  a 

previous  life  estate.  She  was  tenant  of  the  freehold,  and  the 
lessor  leased  to  her  and  her  husband  for  their  lives.  Held, 
they  were  not  joint  tenants,  for  her  title  accrued  firsts  and  this 
new  lease  to  both  worked  no  surrender  of  her  prior  life  estate, 
but  that  the  husband  had  her  prior  estate,  in  her  right,  during 

Co.  L.  351.      the  coverture,  and  if  he  survived  her,  he  had  an  estate  for  his 

Palm.  818,  li^^y  under  the  new  lease.  If  an  injury  be  done  to  her  estate 
itself,  freehold  or  inheritance,  as  by  destroying  buildmgs  or 
fences,  or  cutting  down  trees,  digging  up  the  soil,  &c.,  she 
must  be  joined  in  the  action,  and  the  trespass  may  survive  to 
her.    If  to  the  usufruct  be.  he  may  sue  alone. 

^  9.  J3f#  right  to  her  property  accruir^  to  her  during 
coverture.  By  the  English  law,  it  seems  in  English  law  courts, 
it  is  held  he  has  an  absolute  right  to  it,  and  may  alone  sue  for 
it,  as  for  a  legacy  bequeathed  to  her  during  coverture.  But  it 
seems  also,  the  English  chancery  court  holds  a  very  different 
doctrine,  that  is,  if  she  survives  him,  she  has  it,  if  not  reduced 
into  possession  by  him  during  the  marriage.  And  as  in  every 
such  case  in  England,  resort  may  be  had  to  chancery,  she  has 
it  in  every  case  if  she  pleases,  and  survives  him,  when  not 
collected  by  him.  Now  which  of  these  rules  prevails  in  this 
country?  I  think  the  chancery  rule  as  to  property  bequeathed, 
or  descendmg  to  her  during  the  coverture,  and  distributive 
shares  ;  as  to  her  earnings  by  her  personal  services,  they  are 
unquestionably  his.  Her  time  and  service  are  his,  and  in  re- 
turn he  is  bound  to  maintain  her  according  to  his  rank  and 
condition  in  life.  But  property  bequeathed  or  given  to  her 
separate  use  is  her's,  and  all  real  estate  of  freehold  or  inheri- 
tance coming  to  her  during  coverture  is  hers  absolutely,  ex- 
cept the  usufruct  of  it  during  the  marriage ;  these  are  hers  in 
Ae  same  maimer,  whether  coming  to  her  before  or  during 
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tnarriage,  by  gift  or  descent.  And  so  I  think  are  a  legacy  and  Ch.  19. 
a  distributory  share  hers  in  the  same  manner,  whether  they  Art.  2. 
come  to  her  before  or  during  the  marriage.  Certain  it  is  they  ^^y^^ 
must  first  vest  in  her,  though  coming  to  her  during  the  mar- 
riage ;  the  distributory  share  is  and  must  be  assigned  to  her  ; 
the  statute  assigns  it  to  her,  not  to  her  husband,  and  in  finding 
to  whom  it  belongs,  her  degree  of  kindred  is  computed,  not 
his,  and  the  legacy  is  bequeathed  to  her  and  not  to  him ;  she 
is  the  meritorious  cause,  and  her  husband  derives  it  when  he 
collects  it  from  her,  and  not  from  the  intestate  or  testator^ 
Now  as  this  legacy  or  share,  coming  to  her  during  the  mar- 
riage, vests  in  her,  in  the  first  instance,  as  one  does  coming  to 
her  before  marriage,  and  the  last  remains  hers  till  he  collects 
it,  and  so  shews  his  intention  to  take  it  from  her,  and  make  it 
his  own ;  so  on  every  sound  principle,  the  first  remains  in 
her  till  so  collected.  This  is  according  to  the  intent  of  the  law 
and  of  the  giver.  In  giving  her  the  legacy  he  means  her  bene- 
fit clearly,  and  not  her  husband's ;  for  if  meant  for  his  benefit 
it  would  have  been  given  to  him  directly,  and  not  to  her. 
And  when  the  law  gives  my  wife  a  share  in  her  father's  estate, 
it  surely  means  her  benefit  and  not  mine.  I  may  wish  not  to 
take  it  from  her,  but  if  the  law  absolutely  makes  it  mine,  even 
against  ray  will,  as  some  contend,  I  never  can  let  her  have  the 
benefit  of  it,  if  she  shaU  survive  me,  by  omitting  to  collect  it ; 
for  if  absolutely  mine  it  will  go  to  my  executor  or  admmistra- 
tor,  though  I  omit  to  collect  it,  though  she  survives  and  I  in- 
tend she  shall  have  it.  It  is  agreed  even  in  England,  that  if 
the  wife  be  beaten  or  defamed,  the  damages  to  be  recovered 
for  the  wrong  belong  to  her,  and  survive  to  her  if  not  collected 
during  the  marriage.  And  it  is  a  very  reasonable  rple  of  law, 
that  the  husband  wishing  it  may  leave  to  his  wife  a  legacy  or 
distributory  share,  coming  to  her  during  the  coverture  by  gift 
or  descent,  without  lessening  in  the  least  degree  the  hus- 
band's estate  or  his  ability  to  pay  his  debts.  And  in  this  case 
he  alone  is  entitled  to  an  action  per  quod  be.  to  recover  dam- 
ages for  the  loss  of  her  society  and  services.  And  so  damages 
for  carrying  or  enticing  her  away  Irom  him ;  and  so  for  crimi- 
nal connections  with  her,  except,  when  they  live  apart  by  pro- 
per articles  of  separation,  or  except  where  he  permits  it. 

^10.  His  potoer  over  her  person.    The  better  opinion  now  8  Burr.  1682. 
is,  that  the  husband  has  no  power  to  correct  his  wife  as  he  TTJ.^"* 
may  his  servant  or  child,  though  anciently  the  opinion  was  Hawrr86.-r 
difiTerent,  and  the  practice  in  many  cases  is  continued.     No  2Lev.l28w— 
law  is  recollected  that  recognises  this  power.     If  now  a  bus-  ®  ^^^L^iyo 
hand  strike  his  wife  in  anger,  and  not  in  self-defence,  or  to  Rex  v.  Lister, 
restrain  her  when  she  is  insane,  it  is,  according  to  the  better  — i  Biirr.542, 
opinion,  an  act  of  oruehy  and  cause  of  separation  a  mensa  et  Me»d'i  ewe. 
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Ch.  19.    thorOy  or  for  binding  hire  to  his  good  behaviour.   The  husbaniil 
Jin.  2.      may  use  force  enough  to  restrain  his  wife  when  insane,  and  so 
V^^V^^  may  the  wife  her  insane  husband.    There  is  however  one  dif- 
ference ;  if  she  elope  and  go  away  fix)ni  him  without  cause,  he 
may  legally  seize  her  person  and  bring  her  home,  using  no 
more  force  than  is  necessary  to  cause  her  to  return  to  his 
house ;  but  he  cannot  do  this  after  they  have  agreed  to  live 
Stni  1207      separate.    But  the  wife  has  no  such  power  in  regard  to  her 
tun's  case,     husband.     He  may  swear  the  peace  against  her,  as  well  as  she 
against  him. 

In  Rex  V.  Lister  the  court  held,  that  where  a  wife  abuser 
her  liberty,  by  squandering  away  her  husband's  estate,  or 
going  into  bad  company,  he,  to  preserve  his  honour  and  estate, 
may  lay  her  under  restraint ;  but  where  nothing  of  this  kind 
appears,  he  cannot  justify  depriving  her  of  her  liberty. 
4Barr.  1991.  The  court  will  not  deliver  a  wife  to  her  husband  who  has 
used  her  ill.  Not  separated  for  his  hard  usage,  but  he  is  bound 
to  his  good  behaviour.  3  Salk,  189. 
Cro.  Car.  ^  !!•  Her  torts^  and  injuries  to  her.     He  alone  is  answer- 

870.— Lev.  ^  able  for  his  wife's  torts,  committed  by  his  orders,  or  m  his 
D.  R  "^^79.  company,  and  they  die  with  him ;  these  are  his  torts,  and  not 
hers.  She  is  excused  on  the  ground  of  his  presumed  coercion. 
But  if  the  tort  be  committed  by  her  alone,  not  in  his  company, 
or  by  his  request  or  command,  expressed  or  implied,  both  are 
liable  to  be  sued  :  it  is  her  tort,  and  if  she  survive  she  may- 
be sued  alone  for  it.  If  a  feme  covert  take  up  goods,  affirm- 
ing she  is  a  feme  sole^  and  they  come  to  her  husband's  use,  he 
is  liable  on  bis  implied  promise,  but  if  they  come  not  to  his 
use,  he  is  liable  for  her  fraud,  as  for  any  other  tort  committed 
by  her,  to  which  he  was  not  privy  ;  both  must  be  sued.  So  if 
she  theat  one  out  of  his  property,  her  husband  is  liable  ;  for 
her  offence  which  is  only  finable,  both  are  h'able  ;  but  when 
punished  corporally*  she  only  is  liable  to  punishment,  when  not 
committed  in  his  company,  or  by  his  command.  If  she  be  li- 
able to  a  statute  penalty,  both  must  be  sued,  or  informed 
against.  She  is  not  punishable  for  crimes  she  commits  with 
him,  or  in  his  company,  or  by  his  coercion,  if  only  mala  pro^ 
hibita^  or  against  property,  though  even  burglary.  So  if  he 
only  approves  of  her  act  or  encourages  it.  But  his  presence  or 
command  does  not  excuse  her  in  treason,  or  in  keeping  a  broths 
el,  nor  as  to  offences  purely  mala  in  se,  as  murder  be.,  and 
generally  he  may  shew  her  act  was  done  against  his  will.  See 
Civil  Subjection,  Ch.  197,  a.  6. 

As  to  torts  committed  against  her,  as  assaults  and  batteries 
on  her  person,  defrauding  and  cheating  her,  they  are  injuries 
to  her,  as  before  observed,  but  he  may  make  the  damages, 
occasioned  by  them,  his  own  when  he  pleases,  by  bringing  his 
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actioD  for  them  in  bis  and  her  name,  recovering  damages,  and   -Ch.  19. 
these,  when  collected,  will  be  his;  as  well  as  those  be  may  re-    ^rt.  2. 
cover  in  bis  own  action  for  his  loss  of  her  society  and  services ;  V^*v^^ 
and  this  is  all  reasonable,  as  he  mu^t  pay  damages  for  the 
torts  and  wrongs  committed  by  her,  as  well  as  for  her  cheating 
and  frauds.    Bat  if  he  do  not  recover  the  damages  thus  ac- 
cruing to  her,  for  the  wrongs  thus  done  to  her,  they  are  hers, 
and  may  survive,  and  she  may  sue  alone  for  them  if  she  sur- 
vive him,  and  he  has  not  collected  them,  and  if  she  die  first 
they  die  with  her. 

Where  they  ought  to  joiil,  or  not,  in  actions,  and  on  what 
principles,  see  American  Precedents,  and  Declarations  post, 
Ch.  175,  a.  2.  These  are  the  principal  grounds  of  his  rights 
to  her  property,  real  and  personal,  in  possession  and  in  action, 
in  debt  and  damages.  As  to  his  power  over  her  annuity  dur- 
ing marriage,  see  Annuity  Ch.  140,  a.  17.  But  it  has  been 
held  in  New  York,  he  is  entitled  to  all  her  choses  in  action,  if 
he  survive  her,  reduced  into  his  possession  in  her  life  time  or 
not ;  because  it  seems  the  right  to  administer  her  estate  vests  a  Johns,  it 
in  him  on  the  statute,  to  recover  her  personal  estate  to  his  own  **2*  ^^• 
use ;  this  is  English  and  Massachusetts  law.  See  Nurse  i^. 
Ray,  Ch.  19,  a.  3,  s.  6. 

^  12.  His  rights  in  her  mortgages.  The  wife  joins  with 
her  husband  in  mortgaging  her  estate  of  inheritance,  (in 
the  United  States  by  deed,  in  England  by  fin6,)  and  the  mon- 
ey i^  not  pCd  at  the  day,  and  he  takes  up  more  money  on  her 
estate  thus  mortgaged,  it  is  held,  in  England,  for  his  after  loan, 
for  the  legal  estate  is  in  the  mortgagee  by  the  forfeiture,  and 
equity  will  not  take  land  from  the  mortgagee  till  the  last  sum 
borrowed  is  paid,  as  well  as  the  first,  as  he  has  the  legal  title, 
and  equal  equity  with  the  wife.  This  may  be  law  and  equity 
tn  those  States  which  have  adopted  English  principles,  in  cases 
of  mortgages ;  and  by  our  law  in  Massachusetts,  she  may  mort- 
gage her  estate  be.,  for  her  husband's  debts,  but  it  is  bound  no 
further  than  the  deed  extends.  Indeed  here  if  the  husband 
borrow  $1000  of  A,  and  give  a  mortgage  to  A,  as  security, 
and  then  borrow  another  $1000  of  A,  merely  on  his  note,  the 
mortgage  holds  but  for  the  first  $1000.  See  Mortgages  Ch. 
112,  the  reasons. 

If  a  mortgage  of  lands  be  made  to  a  feme  infee^  dum  soluy 
or  married,  to  secure  a  debt  due  to  her,  it  is  her  husband's 
during  the  coverture,  as  the  debt  is  ;  if  during  it,  he  collects 
the  debt,  it  is  his,  and  the  mortgaged  land  is  discharged  ;  but  if 
he  do  not  so  collect  it,  and  dies,  it  survives  to  her;  or  if  she 
dies  first,  it  goes  with  the  debt  to  her  administrator ;  but  if  the 
mortgage  title  becomes  absolute,  it  must  follow  the  deed  to  her, 
and  vest  absolutely  in  her,  and  her  heirs;  and  if  during  the  mar- 
riage her  husband  has  the  usufruct  of  her  estate  in  fee,  and  if  he 
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Ch.  19.  survive  he  may  be  teDant  by  the  courtesy  he. ;  but  if  the  title 
Art.  2.  becomes  absolute,  after  the  coverture  is  at  ao  end,  he  has  no 
K^^Y^j  interest  in  this  absolute  estate  in  fee. 

If  the  husband  takes  a  mortgage  of  land  to  himself  and 
wife,  it  is  a  joint  interest,  and  if  she  survives  she  has  it,  by 
the  jus  accrescendij  where  joint  tenancy  exists,  and  where  not, 
she  has  it  as  a  gift  from  him,  as  he  sees  fit  to  vest  a  legal  title 
in  her,  by  taking  the  deed  or  conveyance  to  both  ;  his  lending 
the  money  alters  not  the  case.  However  her  right  must  yield 
to  the  just  claims  of  his  creditors,  where  the  debt  is  truly  hi& 
A  mortgage,  though  in  fee,  being  mere  personal  estate,  and 
a  chose  in  action,  if  the  wife's,  may  be  disposed  of  by  her  hus- 
band, and  reduced  to  his  possgffion,  and  made  his^  as  other 
personal  estate  of  hers  ia ;  but  his  alienation  of  it  will  not  bind 
her,  for  this  is  not  reducing  it  to  his  possession  ;  nor  is  it  so 
reduced  till  paid  to  him,  bis  attorney,  or  agent ;  but  if  his 
creditors  get  possession,  and  alienate  it  to  pay  his  debts,  this  is 
such  a  reducing  it  into  possession. 

^13.  Her  rights  anqjiowers  in  equity;  select  cases  added. 
In  equity  a  fevnc  covert  having  separate  property,  can  dispose 
of  it ;  hence  if  she  i^ees,  and  shews  her  intention  by  her 
agreement,  to  affect  her  separate  estate,  a  court  of  equity 
will  apply  it  to  satbfy  such  agreement,  in  the  same  manner  as 
if  she  had  been  a  feme  sole  ;  nor  is  it  necessary  to  enable  her 
to  change  her  separate  estate  by  her  agreement,  that  a  power 
of  appointment  should  have  been  reserved  to  her  ;    for  if  she 
takes  an  absolute,  unqualified  interest  in  her  separate  property, 
the  power  of  appointing  it  as  she  pleases,  is  incidental  to  such 
property  ;  therefore  in  this  case,  held,  her  will  giving  her  sep* 
arate  property  and  its  produce,  whether  derived  from  her  hus- 
band or  a  third  person,  was  a  good  and  valid  will.    As  to  her 
separate  property  equity  views  her  as  a  feme  sole  ;  but  when 
in  trust,  this  may  be  so  worded  as  to  restrain  her  power. 
2  Ves.  190.—    '  §  I4-  Her  vjill  how  valid.     In  the  above  case  Fettiplace  r. 
4  Ves.  129,     Gorges,  1  V«s.  jr.  46,  49,  the  wife  had  a'lar^e  separate  per- 
^•3*^^®''  sonal  property  in  trustees'   hands,  in  common  form,  and  af- 
624.-2  Atk.   ter  her  death  a  writing  was  found,  signed  by  her,  in  these 
<9,379.         words, '^  I  leave  all  my  personal  estate,  and  every  thing  be- 
longing to  me,  to  my  niece  Diana  Gorges."      Held,  a  good 
will.     On  the  husband's  bill  filed  against  the  niece  for  the 
proper^  to  be  decreed  to  him  ;    because  as  argued  for  him, 
<<  there  is  nothing  authorising  his  wife  to  make  a  will,"  and 
that  it  had  never  yet  been  decided,  that  it  is  incidental  to  sep- 
arate propert}'  -to  dispose  of  it  by  will ;  the  Chancellor  observ- 
ed that  it  bad  in  Peacock  r.  Monk;  also,  that  '^  if  no  disposition, 
the  husband  succeeds  as  next  of  kin,  not  in  consequence  of 
the  marital  rights."     Bill  dismissed.    Cases  cited  ;   for  the 
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kdbiiid,  Hearle  v^  Oreenbank,  1  Ves.  399/(517;)  for  the    Ch.  19. 
Btece,  Wright  v.  Lord  Cadogtn,  Peacock  v.  Monk  ;  and  her    Art.  2. 
cotmsel  said,  io  Hearle  v.  Greenbank,  there  is  an  express  pow*  v^vXi^ 
er  as  to  the  real^  but  as  to  the  pertono/  Lord  Hardwicke  says, 
**  it  is  given  to  her  separate  use,  in  which  case  it  is  the  rule  of 
Ae  court  that  a  feme  covert  may  dispose  of  it."     See  Norton 
V.  Tonrill,  a.  10,  s.  7  ;   Bell  v.  Hyde,  a.  10,  s.  4,  Hulme  r. 
Tenant,  7. 

^15.  But  the  court  will  not  subject  to  her  contract  her  sep«  9  Ves.  486^ 
arate  estate,  unless  it  appears  she  meant  to  charge  it.     It  is  ^^^  ^'  ^^* 
doubcfiil  if  equity  will  execute  a  contract  made  by  baron  ii  ^^  s^'ub^ 
ysaie  to  live  separate  and  fbr  separate  maintenance,  if  there  be  v.  cWwIey. 
no  trustee)  but  will  if  there  be  one,  and  covenants  to  indemni-  "^y^iIV 
fy  the  husband  against  her  debts ;   and  if  no  such  covenants* 
See  Pre.  Ch.  196^  Augier  v.  Augier.     So  at  law  his  covenant 
with  trustees  t6  pay  an  annuity  to  his  wife,  in  case  of  a  present 
or  future  separation,  is  itHd ;  2  East  283,  and  Ch.  19,  a.  6, 
s»  2.    But  will  not  enforce  the  contract  to  the  injury  of  cred<* 
Hors  or  purchasers  of  the  husband,  unless  he  is  to  be  indemni- 
fied by  die  trustee's  covenant  against  his  wife's  debt.    2  Bra. 
C.  C.  20,  Stephens  v.  Olive  ;  4  Cruise  398,  399. 

^  16.  Her  contraeii  void,  not  relating  to  her  ieparde  eetate*  New.en  Con. 
Newland,  supported  generafly  by  the  authorities,  says,  "the  I^A^^gA.. 
contracts  of  married  women  differ  from  those  of  infonts ;   for  and?p.  w.' 
the  former,  considered  without  reference  to  their  separate  144. 
^property,  are  absolutely  void,  and  therefore  incapable  of  con* 
firmation  ;"  yet  we  find  mai^  cases,  several  of  which  are  ci>* 
ted  in  this  work,  in  which  her  contracts  have,  in  fact,  beea 
deemed  confirmed. 

^  17.  A  court  of  equity  regards  more  an  assignment  of  the  i  P*  w.  469, 
wife's  property,  by  the  husband's  contract,  than  an  assign-  JJ^S^/' 
nent  by  mere  operation  of  law. 

^  18.  How  he  may  dispose  of  her  term  in  tfust.     House  of  1  Vera.  7, 
Lords  held,  that  where  a  term  b  assigned  in  trust  for  a  wife,  Taraei^ 
by  a  first  husband,  her  second  husband  could  alien  the  term  ;  f^^,  ^J^ 
bat  not  where  assigned  in  trust  for  her  by  the  husband's  con — 1  i^.Ca. 
sent 5  so  if  assigned  in  trust  for  her  separate  use  5   2  Vem.  ^*gJJ;,IjJ^,J . 
270 ;   and  if  to  raise  a  sum  of  money  for  her,  instead  of  the  ib.  ea,  b 
term  itsdf  being  in  trust  for  her,  makes  no  difference  ;   here  l  ^ern- 1^1- 
the  assignment  in  trust  for  her,  was  before  her  marriage.   Yet 
if  money  be  l«ft  in  a  trustee's  hands  for  the  wife's  benefit,  and 
the  husband  dies,  it  goes  to  her,  he  not  having  disposed  of  it. 
Where  he  can  ass%n^  his  assignee  has  the  benefit  on  his  bill. 

§  19.  Jftf  ehote  inaeHon.     He  can  assign  by  contract,  for  J^-  ^-  ^^s. 
a  vahiaUe  consideration,  her  particular  chose  in  action,  or  ar-  BrownZl 
tide,  her  equitable  proper^T)  as  he  can  her  term,  in  trust  for  New.  on  Cod. 

180, '— 9|  ISO, 
131^2  Atk.  417^1  P.  W     4S»i 
▼OL.  I.  45 
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Ch.  19.  ber,  as  a  legacy  given  b^r  before  maniage  he*  A  maieiial 
Art.  4.  difierence  between  bis  specific,  and  general  assignment ;  if  of 
V/W^  ^  particular  tbing,  tbe  assignee  bas  it  witbout  making  anj  pro- 
vision for  ber ;  secu$  if  of  ber  interest  generally. 
2  Cb.  R  41,  ^  20.  Her  voluntary  bond  before  marriage  is  void,  if  during 
Lanej.  Nor-  tbe  treaty,  and  just  before  marriage  sbe  enter  into  it,  as  to  a 
8  Yes.  264.—  brotber,  husband  not  privy,  it  is  firaudulent  as  against  blm  ; 
2  Ch.  R  42,  otherwise  if  given  on  a  valuable  consideration.  There  seems 
Hook«f—  to  be  tbe  same  rule  in  equity  if  she  so  conveys  away  ber  prop- 
2Bro.c.  c.  erty»  through  a  provision  for  a  child  by  a  former  husband ;  te* 
?v '  ^"i«  ^^^  '^  before  the  marriage  treaty  commences,  and  sbe  uses  no 
— 2^f^  w.  '  iQ^tui^  to  deceive  him  ;  and  even  though  for  her  own  separate 
357 ,674.—     use,  and  he  bas  no  notice  of  it ;   and  vaSd,  if  for  such  child, 

I  Vm"  /^26  ^^  P'^^d  ^^  meant  no  fraud,  as  against  him,  but  a  fair  pro- 
—2  p.  w.  '  vision  for  such  child,  and  especially  if  done  before  such  treaty 
675.-2  Bro.  begins. 

?Bro.'c  C.       ^21.  Her  surviving  right  to  her  chase  in  action^    It  sur- 
60.— New.on  vives  to  her,  if  her  husband  does  not  reduce  it  into  possession 
Con.  138,      in  bis  life  time,  and  if  he  by  contract  assign  her  property  in 
s^/  Me  ca-    g^ii^g  f^^  ^  valuable  consideration,  if  his  assignment  be  of  a 
general  nature,  it  will  not  bar  her  survivorship,  though  on  a  val- 
uable consideration ;   seeut^  if  of  a  particular  chose  m  action, 
or  of  an  equitable  specific  part  of  her  properQr  of  that  nature. 
Co  L.  851  '^^'^'  ^*  ^^  ^^  ^f  ^^  recovering  a  chose  in  action^  that 

862.-2  Bl!     was  hers  &c.     §  1.  If  he  recover  such  chose  in  action  during 
Com.  435^   the  marriage,  it  is  absolutely  his ;  but  if  he  die,  her  choses  in 
Dom.^Rel.  3.  action  survive  to  her,  for  he  neglected  to  exercise  bis  power 
Co.  L.  361,    over  them  when  he  might  have  done  it ;  and  if  she  die,  those 
D^sT^ ^"^  nghts,  that  at  her  death  remain  choses  in  action,  shall  not  sur- 
vive to  him,  because  he  never  was  in  possession  during  die 
marriage  ;  otherwise  of  a  chattel  real,  because  of  that  he  is 
in  possession  by  a  kind  of  joint  tenancy.     But  if  she  be  dis- 
possessed of  a  chattel  real  before  marriage,  or  have  only  a 
right  thereto,  he  shall  not  have  it  as  survivor,  unless  he  shall 
vecover  it  during  the  marriage  :   and  a  share  on  the  statute  of 
distribution  is  a  chose  in  action,  till  recovered ;  and  oamiot  be 
sued  for  by  the  heir  till  dbtributed  to  him.     1   Day's  Ca.  in 
E.  150,  155. 

II  Mod.  246.  §  ^*  ^^  ^^  ^  ^^^  "^  made  to  her,  dum  sola,  and  he,  after 
— cbitty  57,  theb  marriage,  endorses  it,  the  endorsement  is  a  disposition 
6^D^^  of  it.  And  k  note  or  biU,  made  to  a  married  woman,  is  made  to 
ei6.'  the  husband  ;  and  a  debt  due  to  the  wife  of  the  bankrupt, 

may  be  assigned  by  bis  cbmmisaoners.    So  be  may  absolutely 
dispose  of  ber  choses  as  be  pleases,  1  Hoi»  Abn  343  8cc., 
32  H.  8. 87.    during  tbe  marriage- 

Aht.  4.  Her  rents.  ^1.  Bv  the  statute  of  iHen.  VQI,  if  a 
man  have,  in  the  right  of  bis  wife,  any  estate  in  fee,  in  tail,  or 
for  life,  or  in  any  rents  &c.j  and  the  same  be  unpaid  in  ber 
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fife  time,  the  hnsband  after  her  dealb,  or  hk  exeeuttxr,  or  ad-    Ch.  19. 
miniftrator,  shall  recover  them.  Art.  5. 

^  2.  If  rent  be  due  to  a  woman,  and  she  marries,  and  her  V^^v^/ 
faodMuid  discharges  rent  due  at  a  later  day,  this  bars  all  ar-  ihrersri, 
rears ;  but  this  nile  here  must  be  understood  as  it  is  in  gener-  ^T^^  ^'^ 
al,  that  is,  such  an  %ibtt  discharge  bars  prior  rent,  where  there  |  ^SvlaaQ.^ 
is  no  evidence  to  rebut  the  presumption  thence  arising  ;  but  tubbtoiiIl 
not  where  there  is  direct  evidence,  the  prior  rent  has  never  J*™^»  ^  **• 
been  paid  or  discharged.    The  husband  can  lease  or  bind  her   ' 
freehold  or  inheritance,  only  for  his  life,  nor  can  her  term  m 
his  possession  be  taken  in  execution  for  bis  debt  after  his 
death. 

.    AsT.  5*.  IKff  righti  a$  her  adwUnittrator.    ^  1.   By  this  89Ch.  2.— 
statute  of  Charles  U,  he  has  administration  on  her  estate,  and  cb.  8,  s.  26. 
shall  recover  and  have  to  his  o^  use,  her  personal  estate  the  4^.^'*  ^^^' 
same  as  before  the  22d  Ch.  II,  was  passed. 

^  2.  In  this  case  it  was  made  a  question,  if  the  baren  who  2  Mod.  20, 
administered  on  his  wife's  estate,  and  recovered  her  debts,  SJ^^"  ^ 
was  not  bound  to  make  dbtribution  to  her  kindred,  the  statute  sw.  B1.  801. 
of  distribution  being  general.    *  If  A  marry  an  executrix  &c.,  --8  Wii.  277. 
he  has  all  her  power  to  administer. 

^  3.  But  since,  it  has  been  determined,  that  he  not  only  has  2  B1.  Com. 
administration  on  her  estate,  to  recover  ohoses  in  action,  but  S^'I^i?'' 
that  he  ^'  shall  retain  them  to  his  own  use  ;  and  if  he  die  before  1  p.  w.  378 ; 
adfloinistration  is  granted  to  him,  or  he  has  recovered  his  wife's  but  Co.  L. 
property,  the  right  to  it  passes  to  his  personal  representative,  ^^q^^ 
and  not  to  his  wife's  next  of  kin  ;"  but  he  is  held  to  pay  her  us. ' 
debts  out  of  her  estate.    6  Johns.  R.  1 12. 

^  4.  By  thb  statute,  administration  shall  be  granted  to  the  Man.  Act 
widow  or  next  of  kin,  so  by  construction  to  the  husband  of  g^.^^'^ 
kin,  and  if  he,  as  administrator,  recovers  a  debt  due  to  her,  he  aVoodT 
is  not  held  to  make  a  distribution ;  this  is  law  in  such  States  Coo.  168. 
as  have  adopted  this  or  like  acts. 

^  5.  In  this  case  the  court  decided,  that  if  the  husband  sur-  Man.  S.  J. 
vive,  he  shall  have  administration  on  her  estate,  to  his  use  ;  J^^  ^^ 
and  if  he  die,  his  right  to  administer  on  her  estate  goes  to  his  v.  lUy^ 
representative ;   that  there  is  no  provision  in  the  act  to  com-  ^^^,  ^'- 
pel  him  to  make  distribution,  and  that  he  stands  on  the  ground  19  ^'^'' 
of  the  old  law.    In  this  case  the  husband  recovered  a  legacy 
duit  had  been  bequeathed  to  his  wife,  and  her  father  claimed 
a  distiibution  as  her  heir.    It  is  clear  the  husband  is  not  next 
0f  kin  to  his  wife.     3  Ves.  247. 

^  6.  In  tUs  action  the  court  decided,  that  the  husband's  right  1  Wilt,  iss, 
of  administration  to  his  wife,  is  transmissible  to  his  represents-  ^^  f  ^|. 
tive,  and  shall  not  go  to  her's ;  but  if  the  husband  dies  before  uer  It  ox.; 
he  reduces  the  wife's  right  into  possession,  and  she  survives  ^^^^^^*l 
and  then  diesy  her  representative  shall  have  administration.  Man.'iias. 

Lf  on  J. 
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Art.  6. 

Salk.  116  — 
1  Mod.  179, 
Woodyer  t. 
Gresham. — 
3  Mod.  186. 


8  Mod.  186, 
189,  Obrian 
9.  Ram. 


8  Mk.  68, 
part  of  the 
case  above. 
^10  Aiod. 
163. 


Qilb. 
3jg^ 

1  Mod.  179. 
—3  Mod. 
189. 

1  Sid.  637. 
Office  of 
KkY.293,294. 


The  fight  here  was  an  orphantge  share  that  came  to  the 
wife  during  the  marriage.  Her  power  as  executrix  &c.,  see 
Ch.  29,  £xecutCM*s  and  Administrators. 

Art.  6.  His  right  by  judgment  &c.  ^  1.  If  the  ieife,  while 
^le,  recover  judgment,  then  she  withiier  husband  bring  scire 
faciasj  and  ha?e  execution  awarded,  and  she  dies ;  hj  the 
award  of  the  executioni  the  debt  is  altered  and  survives  to 
him. 

^  2.  And  by  the  same  rule,  where  judgment  was  recovered 
against  a  feme  solej  who  afterwards  married,  and  a  scire  faeiae 
was  sued  against  both,  and  judgment  that  the  pit.  have  execu- 
tion against  both ;  after  this  award,  and  before  the  executioo 
was  executed,  the  wife  died,  and  after  her  death  it  was  held 
proper  to  issue  a  new  scire  facias  against  the  husband  ;  which, 
said  the  court,  proved  the  award  of  execution  made  a  plaia  al* 
teration.     So  was  the  case  of  Obrian  v.  Ram. 

^  3.  So  if  husband  and  wife  recover  judgment  for  her  debts 
or  damages ;  so  if  judgment  be  against  them  for  her  debt,  or 
ilgainst  her  while  sohj  and  on  a  scire  faeiaSf  execution  is 
awarded  against  them.  On  her  death  he  alone  is  liable;  and  he 
and  not  his  wife  must  be  taken  in  execution  for  her  debts  con* 
tracted  before  marriage.  But  according  to  the  authorities  gen- 
erally, though  in  no  case  can  she,  in  a  civil  action,  be  impris- 
oned without  him,  except  for  a  reasonable  time  to  take  him, 
yet  she  may  be  imprisoned  with  him,  where  judgment  and  exf» 
ecution  are  against  both. 

If  both  recover  judgment  for  her  debt,  the  survivor  has  it, 
if  uncollected.  She,  if  she  survives,  has  it  not  only  as  the 
surviving  ph.,  but  because  the  debt  is  hers,  not  coUected  by 
her  husband  ;  for  the  judgment  b  not  a  collection  of  it. 

But  if  he  survives,  he  has  it  without  account,  but  to  his  own 
use,  on  the  principle  o{  jtis  accrescendi  of  joint  tenancy ;  on  it 
this  iudgment  belongs  to  him  absolutely ;  husband  and  wife 
are  joint  tenants  of  the  judgment.  Every  joint  jndgment 
must  be  collected  by  the  surviving  pit.  or  pits.  This  is  law 
among  all ;  but  the  material  question  is,  when  the  surviving 
pit.  enforcing  the  judgment  is  to  account  for  the  amount  of  it ;  a 
surviving  merchant,  a  partner,  pit.  alone  enforces  it,  but  accounts 
for  the  amount ;  the  husband  does  not  in  those  States,  in  which 
the  jus  acerescendi  of  joint  tenancy  exists ;  but  qu«re  if  be  roust 
not  as  respects  his  deceased  wife's  creditors.  But  where  there  is 
no  jus  acerescendi  in  a  State,  the  surviving  husband  not  only 
collects  this  judgment  to  the  use  of  his  wife's  creditors,  but  if 
none,  then  to  the  use  of  her  next  of  kin,  where  there  is  no 
such  statute  as  the  29th  Ch.  II ;  but  in  the  States  where 
there  is,  then  to  his  own  use,  by  reason  of  such  statute^  though 
there  be  no  such  jus  acerescendi. 
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So  if  judgmem  be  obtained  against  husband  and  wife,  for  Ch.  19. 
her  own  debt,  not  one  she  owes  as  executrix  or  administratrix.  Art.  8. 
and  one  dies,  it  survives  i^unst  the  other.  If  he  dies  first,  or 
there  is  a  divocce,  it  survives  against  her,  not  only  as  surviving 
deft.  &£.,  but  because  it  is  her  debt.  If  there  be  a  divorce, 
It  must  be  enforced  against  her,  and  on  her  death,  her  repre- 
sentatives ;  as  in  case  of  a  divorce  she  and  they  would  have 
the  benefit  of  a  judgment  recovered  by  her  and  her  husband 
for  her  debt ;  but  if  after  judgment  against  bctran  U  feme  for 
her  debt,  and  before  any  tctre  fadoi^  she  dies  first,  the  better 
opinion  is  it  must  be  enforced  against  him. 

Abt.  7.  The  hmAcmJPe  right»  vaihm  o  bankrwfi.  If  he  be-  ^^  ^^  ^^ 
come  a  bankrupt,  debts  due  to  his  wife,  while  scle^  though  not  154,244, 247! 
collected,  may  be  assigned  as  his  prc^rty ;  so  he  is  discharg- 
ed of  such  a  debt  as  she  owed,  on  the  1 1th  of  Anne,  Ch.  7. 
See  Ch.  18,  a.  2,  above.  The  Act  of  Congress  of  April  4, 
1800,  is  the  same.  So  the  assignees  of  the  husband  have  all 
auch  powers  over  her  debts  as  be  had.    Reeve's  Dpm.  R.  5. 

Ajit.  8.  How  he  ii  liable  for  her  debU  or  not  be.     ^1.  If  1  bi.  Com. 
|be  owes  debts  before  marriage,  he  must  pay  them  ;   for  he  443^^  Mod 
adopts  her  widi  her  circumstances ;  and  because  he  has  her  Jo^Mod,  i^ 
personal  estate  forever,  and  the  profits  of  her  real  estate  dur-  —1  Bae.  Abr! 
ing  the  marriage,  he  becomes  liable,  and  is  so  during  the  mar-  S^  ^rTL  _^ 

.1         I.     Ill  'ii         1         *  •     ^  ^  RoevesDoiA. 

liage,  but  she  is  the  debtor  still,  and  so  jomed.  k,  2. 

\  2.  But  be  is  not  liable  for  them  after  her  death,  unless  GUb.  Cases 
judgment  be  had  against  them  before.  But  they  survive  against  ^^l^' 
her. 

^  3.  Nor  is  he  bound  to  maintain  her  child  by  a  former  4T.R.  iie^ 
hcid)and,  or  her  mother,  or  his  son's  wife,  for  the  poor  laws  in  ^^  ^'  Har- 
England  and  Massachusetts,  confine  this  obligation  or  duty,  to  !^°ofFe^' 
relationship  by  consanguinity  only ;   and  so  do  the  poor  laws  26, 1794,  ••  3. 
generally  in  the  United  States ;  but  is  liable  to  maintain  such 
children,  if  he  adopt  them  into  his  family  kc.    3  Esp.  R.  1 ; 
4  East  82. 

^  4.  And  if  a  feme  administratrix  commits  waste,  and  then  cro.  Car. 
marries,  her  husdband  is  liable  therefor,  during  the  marriage.  ^^  Kiags  r. 
The  law  is  the  same  of  any  other  tort  or  fraud,  cmtiier.  ""***"  ^  "'• 

^  5.  The  husband  is  bound  to  find  his  wife  necessaries,  ac-  i  Bac.  288— 
cording  to  his  estate  and  degree,  but  only  these,  and  to  dis-  J  ?"&  V^ST 
charge  her  contracts  for  them ;  and  this  is  on  his  presumed  as-  E^eringtoo 
sent,  and  this  is  presumed  only  while  they  cdiabit.     In  this  v.  Parrot.— « 
case,  IMt  C.  J.  held,  diat  if  a  husband  turn  away  his  wife,  ^i{^}S^^ 
he  gives  her  credit  wherever  she  goes,  and  must  pay  for  ne- 
cessaries for  her. 

^  6.  But  if  she  runs  away  firom  him,  he  shall  not  be  bound  Stra.  876, 
by  any  contract  she  makes ;  so  if  she  merely  elopes.  HardyniaD. 
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6  Mod.  171. 
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Stra.647, 
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Martin.— 

1  Esp.  124. 

2  Stre.  1214, 
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136,  bl  Esp. 
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1  Sid.  109, 
Scott  V. 
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Mod.  128.— 
Imp.  M.  P. 
242,243.— 
fi  Ld.  Raym. 
1004. 


Ba1.fi  P. 
134.— Imp. 
M.P.24e, 
Longsworth 
9.  Hackmore. 
SSalk. 
Bira.  118.- 
1  Esp.  120, 
121.— 1  Salk. 
118^Imp. 
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6  T.  R.  608, 
Govler  •. 
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▲.  D.  1792, 
Dyde  k.  al.  v. 
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^  7.  While  they  live  togedier,  he  shall  mmrer  all  her  con- 
tracts for  necessaries,  and  bis  assent  is  presumed. 

^  8.  But  if  the  contrary  appears,  as  by  warning  hira  who 
trusts  her,  or  his  servant,  Uien  there  is  no  roon  for  such  a  pre- 
sumption. Holt  C  J.  held,  that  though  she  be  ever  so  lewd, 
he  is  bound  to  find  her  necessaries,  and  pay  for  them,  while 
they  cohabit,  for  he  takes  her  for  better  for  worse.  So  if  be 
runs  away  from  her,  or  turns  her  away.  But  if  she  goes 
away  from  him,  when  such  separation  becomes  notorious,  who- 
ever gives  her  credit  does  it  at  his  peril ;  for  the  husband  is 
not  liable  unless  he  takes  her  again  ;  for  then  it  is  as  if  a  wo- 
man had  eloped  at  common  law,  when  she  thereby  lost  her 
dower ;  but  if  she  came  again,  and  he  received  her,  the  right 
of  dower  was  revived. 

^  9.  And  the  husband,  in  case  of  elopement,  is  not  liable, 
though  the  pit.  who  trusts  her  does  not  know  she  eloped. 

(}  10.  In  this  acdon  of  assumpsit  for  goods  soid  to  the  wife, 
it  was  held,  that  if  the  husband,  without  any  cause,  leave  his 
wife  destitute,  and  refuses  to  receive  her,  he  gives  her  a  gen- 
eral credit.  He  is  a  wrong-doer,  and  *'  has  no  right  to  proh»* 
bit  any  body"  to  trust  her ;  for  if  he  might  prohibit  one,  he 
might  another,  and  so  deprive  her  of  all  credit. 

^11.  But  d>is  prohibition  to  a  particular  person  ouiy  be 
given.  As  where  the  wife  left  her  husband  without  his  con- 
sent, and  during  her  absence  be  prohibited  several  persons, 
and  among  the  rest  J.  S.,  to  tru^  her,  who  sold  silks  and  vel- 
vets to  her,  after  her  husband  refused  to  receive  her,  suitable 
to  his  degree  ;  and  it  was  held,  that  he  was  not  liable.  Here 
also  she  eloped  ;  but  in  this  case  Lord  Hale  held,  a  tradesman 
cannot  supply  the  wife  where  there  b  an  express  prakibiiiM. 
Warning  a  tradesman's  servant  not  to  trust  her  is  sufiicient. 

^12.  The  husband  is  bound  on  his  express  or  implied  con- 
sent for  her  necessaries  for  herself,  her  children,  or  family ; 
but  when  she  departs,  all  evidence  of  any  obligation  of  the 
husband  to  maintain  her,  ceases. 

^13.  Though  the  husband  and  wife  cohabit,  yet  he  may 
forbid  any  particular  tradesman  to  trust  her,  and  such  prohibi- 
tion to  his  servant  is  enough  ;  and  if  she  elope  from  her  hus- 
band, he  is  not  liable,  though  the  tradesman  who  trusts  her  has 
no  notice  of  her  elopement.     It  is  sufficient  for  the  husband  to 

?;ive  general  notice,  that  tradesmen  &c.  should  not  trust  her. 
f  she  take  up  goods,  and  pawn  them,  he  is  not  liable ;  nor 
can  she  borrow  money  even  to  pay  for  necessaries.  Nor  is 
he  liable  if  she  take  up  goods  beyond,  and  not  *^  according  to 
her  situation,  and  according  to  his  situation  in  life ;''  nor  after 
she  commits  aduhery,  though  he  himself  had  ccxnmitted  adul- 
tery, and  had  turned  her  away  without  cause. 
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^  14.  But  if  the  husband  lo  ill  Irett  his  irife  as  to  make  il    Cb.  19. 
jNToper  for  her  to  leaYe  him,  he  is  booBd.    As  where  asnMijMt^   Art.  8. 
was  brought  against  the  exedutor  of  the  htiAand,  for  about  \^^v-^^ 
three  years  board  of  his  wife,  by  her  mother,  the  fiUy  io  his  Btet.  s.  J. 
life  time.    It  was  proired,  that  Aimer -and  hia  wife  Uved  happi-  Court,  Boi- 
]y  together  seven  or  eight  years  m  Boston,  and  both  emplcrfed  nos,  ]S^. 
tbemsehres  io  makbg  shirts ;   that  about  1791  he  began  to  be  dUh  v.  Hme. 
intemperate,  and  she  kist  hcu*  heakh,  became  nervous, -and  at  ^'^^^ 
times  a  little  disordered  io  mind  ;   that  they  began  to  diffisr, 
and  he  several  times  used  her  ill,  beat  her,  be.,  when  she  left 
hb  house,  and  went  to  her  brotherVin*-law,  and  sometimes  to 
her  mother's  ^  that  she  returned  to  his  house  senreral  times,  on 
Us  solicitations,  but  the  last  time  she  refused  to  return,  and 
lived  with  her  mother  about  three  years,  and  until  her  death. 
He  asked  her  to  return,  and  said  he  would  use  her  well ;    but 
she  declined,  and  her  mother  discouraged  her  returning,  and 
he  told  the  mother  that  he  would  not  pay  any  board  for  his 
wife }  the  wife  however  continued  with  her  mother,  who  sup-< 
ported  her^  and  charged  her  board,  part  $2,  and  part  $3  a 
week. 

Judgment  for  die  pit.  for  f  350,  the  price  chafed  ;  this  ac- 
tkm  being  against  the  executor  of  the  husband,  the  wife's  dep* 
oailion  was  admitted.  The  court  recognized  the  general  doc- 
trine of  giving  credit,  and  added,  that  if  a  man  do  not 
actually  turn  his  wife  out  of  doors,  yet  if  he  beat  her,  and 
treat  bier  in  such  a  manner  as  to  make  it  necessary  for  her  to 
leave  him,  and  seek  her  support  io  another  place,  he  shall  be 
held  to  pay  Ikc.  But  if  a  tradesman  furnish  goods  to  the  wife, 
it  is  a  question  of  fact  if  he  give  credit  to.  her  or  to  her  hus- 
band ;  if  to  her,  he  is  not  liable,  though  she  lives  with  him, 
and  he  sees  her  in  possession  of  the  goods.  5  Taun.  R. 
366,  358,  Bently  v.  Griffin. 

^15.  In  oiimn^nt  against  die  husband  for  the  lodging  of  12  Mod.tTS, 
his  wife;  the  evidence  only  was,  **  that  he  cohabited  with  her,  S[?*^* 
and  owned  her  as  his  wife.     Held,  this  was  sufficient  to  charge  loS^.> 
him ;  but  that  he  might  discharge  himself  by  giving  elopement 
m  evidence }   for  they  that  trust  a  wife  who  has  eloped  do  it 
at  their  peril. 

What  ii  a$$ent  to  her  purcha$es.     The  wife  bought  silks  iwrssc 
fiir  'her  apparel,  and  the  husband  paid  for  making  them  up, 
this  was  sufficient  evidence  of  assent. 

^16.  If  one  man  take  another's  wife  and  d&the  Aer,  know-  Pow.on  Coa. 
ing  she  is  his  wife;  no  action  lies  against  her  husband,  the  law  266.1-3  Cro. 
mcends  it  a  gift  to  the  wife.     So  if  1  deliver  stuff  to  her  ta  ^^ 
make  aj^arel  without  his  privity  or  allowance,  no  action  lies 
for  me,  it  is  a  gift  in  coMempktioa  of  law.   This  is  a  general 
prioeiplei  but  it  must  banns  its  excef  tions ;  as  where  ahuiband, 
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withom  cause  turns  awaj  his  wife,  and  die»  in  distress,  appKe^ 
to  a  friend,  and  he  furniriies  her  suitable  and  necessarf  clotb^ 
ing)  be  must  recover  against  her  huril^and. 

^  17.  And  if  be  be  bound  to  keep  the  peace  towards  ber^ 
not  to  maintain  her  is  a  breach  of  his  recogniaumee.  At  comH 
mon  law,  a  wife  could  not  convey  her  lands  but  by  fine  or  re- 
covery ;  our  law  is  difikrent. 

Art.  9.  lVh$re  they  live  separate.  ^  1 .  When  it  is  cominonlf 
known  tbey  have  separated,  and  she  has  a  separate  ntainte* 
nance^  the  husband  is  not  diargeable^  Persoiml  notice  is  not 
necessary,  it  is  enough  it  be  loKiwn  they  live  separate,  where 
their  home  is,  not  where  she  is  trusted.  When  they  separate 
by  consent^  and  he  secures  her  an  allowance^  it  is,  that  he  be 
not  charged  any  more  for  her,  but  he  is  liable  if  he  neglect  to 
pay  her  separate  maintenance.  5  Bos.  U  P.  148,  Nurse  v. 
Craig;  8  Johns.  R.  72,  73,  Baker  v.  Barnes.  But  how  far  she 
can  be  sued,  see  Post. 

^  2.  But  if  the  debt  be  contracted  m  London  so  soon  after 
the  separation,  as  that  it  cannot  be  known  there,  he  will  be 
liable,  and  Buller,  Espinasse,  and  some  others  say,  that  if  the 
action  be  brought  for  necessaries,  or  the  maintenaiice  of  the 
wife  living  thus  separate,  it  should  not  be  laid  as  furnished  to 
Am,  but  the  specid  matter  must  be  stated,  otherwise  it  will 
be  no  bar  to  a  special  action  for  her  maintenance,  and  in  this 
case  335,  held,  where  he  has  renounced  his  marital  rights 
and  to  the  usufr%»/ct  of  her  estate,  she  can  convey  it  by  deed 
without  him,  living  separate  from  him  by  articles,  as  no  right 
of  his  can  be  infringed. 

Art.  10.  Her  separate  liability.  §  1.  In  Lord  Mansfield's 
time,  the  law  as  to  her  liability,  seemed  to  be  changed ;  as  in 
Corbett  V.  Poelnitz,  and  some  other  cases ;  but  in  this  case  of 
Marshall  v.  Rutton^  since,  and  in  the  y^ar  1800,  the  old  kw 
was  thought  to  be  restored.  In  this  case  it  was  held,  by  all 
the  judges  of  England,  diat  Sifeme  covert  cannot  contract  and 
be  sued  as  a  feme  soh^  even  though  she  lives  separate  fi*om 
her  husband,  and  have  a  separate  maintenance  secured  to  her 
by  deed  ;  and  the  general  principle  is,  that  she  cannot  be  se- 
parately liable,  but  where  he  is  cimUy  dead,  but  as  her  sepa« 
rate  maintenance  in  fact  secured  to  her,  is  in  order  that  he 
may  be  exempted  from  her  maintenance,  he  is  not  liaUe.  See 
art.  15. 

^  2.  It  is  laid  down  by  Espinasse  thus :  '^  Where  the  bus- 
band  and  wife  part  by  consent j  and  she  has  a  separate  mamte^ 
nance  from  him,  she  shaU  in  aU  cases  betstdyect  to  her  mm 
debts J\  In  Corbett  v.  Poelnitz  it  is  beld^  she  may  eontraei 
and  be  sued  as  a  fern  sole,  in  an  aetioo  ^against  a  second  Aitf**i 

live  sepamte,  is  valfd^  8  Jobns.  B.  72.— So  If  tratoMorted. — 1  T.R.5|  10.^^ 
1766.— 2  Esp.— 1  B08.&  P  367.-2  do.  226, 227.-2  Br.  Cb.  R.  90. 
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hand  and  vtfe^  for  a  debt  $ht  contracted  while  she  so  lived  aep*  t^H.  19f. 
araiefrtm  her  first  huiband,  Percy.  The  declaration  stated  the  Jlrt.  10. 
special  matter;  plea,  the  general  issue,  and  on  argumtot,  l^fv^j 
judgment  was  for  the  ph.  who  had  become  her  surety. 

^  3.  Equity  views  her  at  solcj  as  to  her  separate  property.  Pow.onCon. 
In  CofbettU  case,  Lord  Mansfield  and  the  court  stated  the  p^»  1*0.  ds, 
general  rule,  that  "  a  married  woman  can  have  no  property  ModM.  22, 
real  or  personal ;"   her  contracts  are  entirely  and  universally  ••  H  I6t  &c. 
void ;  for  her  contracts  even  for  necessaries  are  the  contracts  dSwIsS ^*^ 
of  her  husband ;  she  cannot  be  sued  or  taken  in  execution.  Hole^ ' 
Then  the  exceptions  to  this  rule  are,  as  where  the  husband  tf  ^WBl.iiM(, 
in  exiUi  or  has  abjured  the  realm  ;   and  credit  has  been  given  schou! 
to  the  wife  alone.     So  in  the  case  of  transportation^  though 
temporary,  because  she  acts  as  a  single  woman  and  gains 
credit  as  such.    So  if  the  husband  resides  abroad,  his  wife  is 
liable  to  be  sued.   1  Bos.  &  P.  357. 

§  4.  ^^In  this  ancient  law  there  was  no  idea  of  a  separate  SCom.D.TD. 
maintenance ;  but  when  it  was  established  what  said  the  courts  ?  ^^^  ^a 
That  the  husband  shall  not  be  liable  even  for  necessaries,"  and  found.   Pr. 
thb,  because  justice  and  convenience  required  it.    And  the  Ch.828, 
court  clearly  held,  that  if  ladv  Percy  was  liable,  her  second  ^^J^^' 
husband  was  liable.    Lord  Mansfield  further,  in  thb  case,  6H  587.— 
stated  the  question  to  be,  ♦*  whether  a  woman  married,  but  ^'J^^l  •, 
living  separate  firom  her  husband  by  agreement,  having  a  large  L  £.  361, 
separate  maintenance  settled  on  her,  continuing  notoriously  to  Caodell  v, 
live  as  a  single  woman,  contracting  and  getting  credit  as  such,  fs^^T^p 
and  the  husband  not  being  liable,  Miallbe  sued  as  ^ifeme  sohj^  98,  Beard «. 
and  he  held  that  she  might  be,  and  thought  it  just  that  it  should  be  Webb.— 
so ;  and  also,  that  the  case  was  determined  by  two,  then  late  2  Vern.^04r 
cases,  Bingstead  v.  Lady  Lanesborough^  and  BarweU  v.  — U£mi 
Brooks.  In  Corbett's  case,  Lawrence  J.  truly  observed,  "  that  ^^ 
the  husband  had  no  ri|ht  to  the  person  of  his  wife  afterwards." 
^  5.  In  this  case  of  Ringstead  &c.  assumpsit  was  brought  lUn^rtead  v. 
for  goods  sold  and  delivered ;  plea,  coverture.    Replication,  boroarf^^ 
*^  that  she  lived  separate  horn  her  husband  at  the  time  of  mak-  Geo.  ^,  b.b. 
ing  the  said  promises,  and  that  she  had  a  large  and  sulScient  r^?^^'* 
maintenance  secured  to  her  .by  deed ;"    to  this  there  was  a  24,  aId.^*^ 
special  demurrer.   After  two  arguments,  the  replication  was  1788. 
adjudpd  good,  and  judgment  for  the  ph.   Lord  LanesbcNrough  Reeve'i  D.  R. 
lived  m  Ireland.    Judge  Reeve  holds  her  suable  merely  on 
the  principle,  her  husband  has  renounced  his  marital  rights j 
not  on  the  ground  of  separate  maintenance ;  as  if  sd,  that 
would  be  the  measure  of  her  liabillfjr* 

$  6.  In  this  action,  BarweU  v.  Brooks^  also  assumpsit  against  Banrell  v. 

the  wife  for  goods  sold  and  delivered  on  her  separate  promise,  ?r^|J^'o  ^ 

and  a  like  division  was  made,  that  she  was  liable  to  be  sued  iu-cooke*f 

^one  for  the  goods  delivered  to  her,  though  her  husband  re-  Buik.  Uwt, 

VOJ^I,  46  28,AJ).17M. 
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Ch.  19.  sided  in  England*  In  Marshall  v.  Rutton,  Reeve  admits  tbe 
Jlrt.  12.  reasoning  of  the  court  goes  to  overturn  this  and  like  cases  i 
V^ry^^  but  iays  in  MarshaU  v.  Ruttan^  the  husband  had  not  renounced 

his  marital  rights. 
2  P.  w.  144,  ^7.  Her  separate  estate  is  liable  for. her  bond  debts,  and 
TuMX  *'  ^^^^  ^^^^  ^^^  contracts )  so  Hulme  v.  Tenant.  So  she  is 
Cited  6T.R.  liable  when  her  husband  is  an  alien  enemy.  2  Salk.  646 ; 
15mL8.r  Reeve's  D. R.  100,  art.  15.  So  she  may  sue  alone,  if  her 
31,  husband  be   an   alien,  and  ever  lives  abroad  and    deserts 

her. 
citefii^L"      ^^*  ^^'  Hit  being  an  alien  enemy  ^  the  effect  j  fyc.  a$  to  this 
I82,'i38,*    '    action. 

Dnrly  V.  Mas-  ^  1.  Espinasse  States  the  rule  to  be,  that  "  wherever  the  hut" 
m  ^'"^**'^  ^^^^  **  *^  circumstances  not  to  be  suedj  as  not  amenable  to  the 
1  Ld.Raym.  process  of  the  courts  the  wife  shall  be  sued  as  sole  ;''  as  where 
147,  Spamw  the  husband  is  an  alien  enemy y  or  has  abjured  the  realm,  the 
— 2  W?BI.*"'  ^f®  ^^  chargeable  as  Vifeme  sole  ;  so  where  he  was  transported'^ 
1197.  '    '      so  if  she  be  a  sole  trader  in  London^  I  H.  Bl.  337,  339 ; 

stated  her  husband  was  an  alien  enemy ^  New.  on  Con.  22, 23. 
^2.  As  to  her  contracts,  as  warranties,  &;c.  for  th^  benefit 

of  her  estate,  see  Covenant,  c.  106,  a.  4. 

^  3.  We  have  no  statutes,  but  have  adopted  the  principles 

of  the  English  common  law  on  this  subject.  Hence  these 
Lofit  181.—    English  cases  are  applicable  in  our  practice.   She  may  plead 

alone  when  he  is  transported.  An  alien  cannot  be  a  tenant  by 
Baron  II  the  courtesy,  or  have  dower.  31  E.  1.  Held,  th^  wife  of  one 
1  hIbTm^w   ^^^  '^^^  id)jured  the  realm  could  make  a  feoffinent  by  deed 

with  warranty  of  her  land,  and  she  was  bound  bv  it.    Several 

like  cases. 
^|»-S- J^-  Art.  12.  When  divorced  from  bed  and  board;  this  action. 

Term '  1800^  ^^  ^^^  affected j  and  Ch.  46,  Divorce. 
Wheeler  V.  $  1.  In  this  case  Mrs.  Wheeler  had  been  divorced  from  her 
rMa«l*R.  husband  from  bed  and  board,  and  the  court  ordered  Mr* 
9i\,  and  art.  Wheeler  to  pay  her  a  certain  sum,  quarterly,  for  her  mainte^ 
iMbis  ch.—  nance ;  this  being  in  arrear,  she  brought  her  action  against  him, 
rok.  '"  ^^  recover  the  arrears,  and  it  was  objected  that  the  ph.  was 
"^"~'     the  deft's.  wife,  and  therefore  that  she  could  not  maintain  her 

action,  but  the  court  sustained  it,  from  the  necessity  of  the 

case.   And  as  he  cannot  be  liable  beyond  the  maintenance,  or 

annuity,  or  other  sum  directed  to  her  in  the  order  of  divorce, 

and  only  in  the  manner  therein  directed,  which  usually  is,  to 

pay  so  much  quarterly  or  yearly,  it  seems  clear  that  she  alone 

must  be  liable  for  what  she  buys  or  contracts  for,  or  she  can 
%  ^         have  no  credit,  and  no  one  can  have  any  security  ii^  her  pn>- 

mises  or  contracts;  and  can  there  be  any  doubt  but  that  she 

mav  buy  on  credit  and  be  sued  ? 
tutdii!^.*    %^*  ^^  case  before  the  lord  chancellor,  in  equity,  he  said^ 
em. 
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<*  if  the  husband  an^  wife  be  separated  by  deed  or  sentence,    Ch.  19. 
an  action  may  be  brought  against  the  wife  alone ;"  but  Lord    Art.  14. 
Kenyon  doubted,  if  the  separation  was  by  dtedj  as  then,  it  was  \^^v^^ 
but  temporary.  A  distinction  here  is  to  be  noticed  that  de- 
serves attention :  when  the  separation  is  by  sentence  of  a  court, 
it  b  in  law  perpetual,  as  there  is  no  provision  made  for  revok- 
ing it ;  and  if  husband  and  wife  thus  separated  from  bed  and 
board,  again  live  together,  it  b  contrary  to  the  decree  of  the 
divorce,  thb  the  law  does  not  presume.    But  if  they  separate 
by  dud  J  the  parties  that  made  it  can  cancel  it,  or  vary  the 
terms  of  it.   Hence  it  b  pretty  clear,  that  though  Mn.  Wheeler 
was  allowed  to  sue  her  husband  when  separated  by  judgment 
of  court,  yet  she  would  not  have  been  allowed  to  sue  him  on 
a  contract  made  by  ^Aem,  had  their  separation  been  by  deed. 
A  legacy  to  the  wife,  livit^  separcttCj  and  the  executor  paid  it  |  veni«26i. 
to  her  and  took  her  receipt  for  it ;  held,  he  must  pay  it  again  -^Baron  aod 
to  the  husband.  Feme,  70, 71. 

Art.  13.  Where  $he  is  not  liable  to  be  sued^  though  living  — l  Esp.  125, 
t^rate.     Though   she  live  separate  and  have  a  separate  J^'^  h2J!^ 
maintenance,  yet  she  b  not  liable  to  be  sued  if  it  be  not  from  vey,  4Biirr. 
her  husband^  and  then  he  is  not  discharged.  As  where  she  has  2177,2178. 
a  pennon^  during  pleasure,  from  the  crown;  *'here  is  no 
agreement  for  a  separation ;''  ''  he  allows  her  no  separate 
maintenance,  or  any  support  at  all."  Equity  assists  her  credi-  F<m.(m  Con^ 
tors  only  to  the  extent  of  her  separate  maintenance,  and  in  loi,  iw,  no. 
equity  she  can  have  a  separate  interest.    It  must  be  on  ac- 
count  of  the  separate  support  and  allowance  the  huiband  himr 
je(f  makes  for  nis  wife,  that  he  b  exempted  from  maintaining 
her  in  the  usual  manner ;    and  when  he  does  not  make  this, 
the  reason  of  the  case  or  the  consideration  wholly  faib ;  there 
b  no  reason  for  exempting  him  from  paying  her  debts,  or  for 
making  her  liable  for  them,  and  it  may  be  added,  while  he  re- 
tains bis  marital  rights. 

Art.  14.    Where  she  dopes — she  is  not  liable  for  goods  A.  D.  1776. 
furnished  her,  though  her  husband  is  not  Eable.  As  where  she  H^ehei/r^ 
was  sued  as  a^eme  «o7e,  for  a  carriage  furnished  her  by  the  pit.  Baddei^^ 
during  her  elopement,.  Pleas,  non  assumpntj  and  also,  oover^  6  Mod.  171. 
ture ;   verdict  for  the  pit.,  but  judgment  was  arrested.     For 
though  she  eloped,,  she  remained  ayeme  covertj  not  having  a 
separate  maintenance  or  living  apart  from  her  husband,  by 
Am  express  permission ;  but  certain  exceptions  were  stated  as 
in  the  custom  of  London,  exile,  transportation,  alien  enemy,  a.  d.  1700. 
tec.    It  seemed  to  be  the  opinion  of  the  court  in  this  case,  that  l  ^^'iij^; 
no  action  whatever  lies  against  9,frme  covert,  except  where  fonrX'Aigie, 
her  husband  may  be  considered  as  dead  in  law,  and  herself  as  id.  888,  Coi' 
a  widow,  or  after  a  divorce  a  vinculo.   But  two  decisions  b  o^i*p!2;"* 
1799,  were  dififerent ;  as  where  her  husband  fived  abroad$  it  ^^^,  149/ 
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Ch.  19.  was  held,  she  wa^  liable  ;  so  where  she  lived  separate  in  adut^ 
Art.  15.  tery^  without  any  separate  maintenance  in  either  caser.  There 
V,^V*V^  does  not  appear  to  have  been  any  case  of  a  divorce  from  iea 
and  hoard  in  the  English  courts,  in  which  the  question  has 
arisen,  if  she  may  sue  her  husband  as  in  Wheeler  v.  JVheeUr 
above,  for  the  maintenance  decreed  her.  Marsh  v.  Hutching 
son^  husband  abroad  in  Holland,  wife  not  liable,  not  having 

2B08.&  P.     acted  as  ^feme  sole,  and  he  not  an  alien.   Here  was  no  sepa- 

226.      ♦       ration  but  merely  that  oi place, 

6  T.  R.  604,        Art.  15.  She  is  not  liable  to  be  suedj  though  she  carry  o» 

Ad7ms"exr-  ^^^^«  h  herself  and  live  apart. 

cutty  23,24.  ^  1.  Assumpsit  was  brought  against  an  executor  for  goods 
sold  to  his  testatrix,  Mary  Byrne.  The  plea  was  coverture  i 
the*replication  was,  that  she  lived  separate  from  her  husbandi 
and  carried  on  the  trade  and  business  of  a  haberdasher,  as  a 
feme  sole^  and  the  pit.  dealt  with  her  only,  and  as  suchj  and 
as  a  feme  sole  she  promised,  that  after  her  death  the  defu, 
^  as  her  executor  took  and  possessed  divers  goods,  which  were  in 
her  possession  as  a  feme  sole^  more  than 'to  the  amount  of  the 
pit's,  damages.  The  deft,  demurred  and  had  judgment  >  and 
Lord  Kenyon  said  "  it  did  not  appear  this  could  have  been  the 
separate  property  of  the  wife,"  and  the  executor  could  not  be 
liable  unless  it  was ;  and  the  probate  of  the  will  ^'  was  abso- 
lutely void ;  and  to  take  the  wife  in  execution  when  sued 
alone  is  as  a  divorce  between  her  and  her  husband.  Lord  Ken- 
yon added,  that  "  if  any  one  proposition  in  the  law  can  be 
more  clear  than  another,  it  is  this,  tliat  an  action  cannot  be 
brought  against  zfeme  covert  except  by  the  custom  of  London." 
— "  A  court  of  law  cannot  get  at  tlie  property  of  the  wife,  if 
she  have  aiyr,"  but  z  court  of  equity  may  modify  it,  &c. 

^  2.  But  the  reasons  here  stated  do  not  apply  with  much 
force  to  a  case  where  they  live  separate,  and  there  is  a  sepa- 
rate maintenance ;  for  in  this  case  there  is  no  mconvenience 
to  the  husband  in  her  imprisonment,  and  why  may  not  the  ex- 
ecution run  against  h^r  separate  properly,  secured  to  her.  But 
the  C9se  of  Marshall  v.  Rutton  is  a  late  case,  and  is  pointedly 
against  any  action  of  this  kind,  if  the  separate  maintenance, 
be  good  &c.,  and  the  marital  rights  renounced. 

1  Wiu.  149.        ^  3.  According  to  LangstafT  v.  Rain  b  ux.,  the  husband 

2  Stra.  1237,  and  wife  may  both  be  taken  in  execution  in  an  acxion  for  the 
BewtilX^  assault  done  by  the  wife  ;  this  was  decided  on  a  motion  to  dis- 
i  £»p.  467.     chaise  the  wife  out  of  custody,  and  tl)e  motion  was  refused. 

on  the  authority  of  Finch  h  ux.  v.  Dgdding  b  ux.,  in  which 
case  the  wife  alone  was  taken  in  execution,  where  the  husband 
could  not  be  found.  Both  may  be  taken  on  a  capias  in  execu- 
tion. 
Sim.  mi.—      ^4.  E|ut  if  arrested  on  mesne  proceu^  she  sbaU  be  discharg 


^ 
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ed,  and  ber  hinfc^d  retained  until  he  find  bafl  for  botb.  Sera.    Ch.  19. 
116.    '  Jtrt.  15. 

^  5.  In  assumpsit  for  goods  sold  and  delivered  it  was  deci*  ^^vx^ 
4ed  that  a  feme  covert,  living  separate  from  her  hudiand,  and  4  T.  R.  706, 
in  adultery,  could  not  be  sued  as  a  feme  sole,  where  she  had  ^jjf^*^** 
DO  separate  maintenance.     [There  was  no  abandcxunent  of  ^^^- 
bis  marital  rights ;]  but  1  see  Bo^  &  P.  338. 

^  6.  But  A.  D.  1799,  the  contrary  was  adjudged,  and  diat  i  Boi.  kP. 
if  she  live  apart  from  him,  in  a  state  of  adultery,  she  is  liable  ^^9^^*' 
on  her  own  contracts,  though  she  have  no  separate  mainCen-  2  Com.  d!70. 
ance  ;  but  be  is  liable,  if  dbe  live  in  a  state  of  adultery  in  bb  — I  Bm.  kP: 
bouse  and  family,  and  he  leaves  her  there.    In  tbb  last  case,  f^  l^otoA 
the  person  who  trusts  cannot  know  her  sitaalioQ,  and  cannoC  **   ^^^* 
be  supposed  to  give  credit  to  her,  but  to  the  faudbaDd,  the 
bead  of  the  family. 

^  7.  Jhsumpsk  tot  use  and  occupatioD*    The  deft,  pleaded  A.  D.  ITM, 
coverture ;   the  j^.  replied,  that  before  the  promises  weie  ^'ly^' 
made,  to  wit.,  July  1,  1779,  the  deft,  and  Charfes  Le^b  were  Leigb._e  D. 
separated,  and  that  July  2,  1770,  a  certain  court  in  a  suit  pend-  k  £.  604. 
ing  between  them  allotted  to  her  £220  a  year,  as  alimony  dur- 
ing that  suit :  that  this  suit  was  still  pending,  and  that  her  ali-> 
mony  was  a  sufficient  maintenance,  and  still  paid  by  her  bus* 
band ;  and  that  she  olttained  credit  thereon  upon  her  own  ac- 
count, and  on  her  own  account  made  the  promises  declared 
#n,  as  a  feme  sole,  and  not  on  the  credit  of  her  husband.    On 
demurrer  this  replication  &c.  was  held  to  be  bad  ;  fiurhere  the 
wife  had  only  a  temporary  fund,  pending  a  suit,  to  which  an 
end  may  be  put  by  the  husband  when  be  pleases,  or  by  the  ' 

^urt.    It  may  be  observed  there  were  no  artides  of  separa- 
tion, and  no  covenants. 

^8.  So  in  the  case  of  Marshall  v.  Button,  her  support  was  ManhaH  «. 
temp(Mrary  ;  for  the  wife  had  it  in  her  power  to  put  an  end  to  Riitt«Ni. 
the  separation  whenever  she  pleased,  and  b  fact  there  was  no 
legal  separate  maintenance,  for  want  of  trustees ;  the  agree* 
ment  was  only  between  the  husband  and  wife.  In  citmg  this 
case,  this  circumstance,  a  want  of  a  permanent  fund  or  main- 
tenance, legally  secured  to  the  wife,  has  not  been  sufficient^ 
attended  to.  And  there  is  no  objection  to  imprisoning  her 
alone,  when  the  separation  is  so  complete,  and  be  has  so  re* 
noMnced  bis  mariul  rights,  as  not  to  be  affected  by  it ;  and 
then  Lord  Kenyon's  idea  her  separate  imprisonment  is  a  di- 
vorce, does  not  apply ;  this  idea,  as  also  Lawrence's^  seems  to 
countenance  Beeve'a  principle,  as  to  the  abandoomentof  mart** 
tal  rights. 

^  9.  So  that  on  the  whole,  though  there  have  been  several 
dictums  contrary  to  the  decision  in  the  case  of  Corbett  v.  Poel* 
nitz,  yet  there  has  been  no  decision  directly  contrary  to  it,  or 
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Ch.  Id*  that  caiv  materially  shake  it.  lo  Marshall  v.  Ruttooi  the  wife 
Art.  16.  had  no  remedy  for  her  mamtenaDce,  as  she  could  not  sue  her 
^.^^VKJ  husband. 

8  T.  R.  627,       ^10.  If  a  feme  covert  be  iSded  as  a  feme  iokj  she  must 

Milner  V.       plead  this  in  abatement ;  and  if  she  do  not  plead  it  in  abate- 

°^''         ment,  she  cannot  afterwards  avail  herself  of  the  objection,  but 

must  be  liable  lo  execution.     1  New.  Rep.  80,  Farrar  if. 

Granard,  wife  not  liable,  no  separate  maintenance  and  her 

husband  only  in  Ireland. 

Art.  16.  Marriage  in  fad j  or  by  acknowledgment^  binds  ^ 
Imp.  N.  P.      the  husband  in  regard  to  her  contracts  for  necessaries.    ^  1 .  As 
2^^—  if  a  man  cohabits  with  a  woman,  and  allows  her  to  assume  his 

^odmv.'  ni^nie,  and  passes  her  to  the  world  for  his  wife,  though  m  fact 
Bint  he  is  not  married  to  her,  yet  he  is  liable  to  her  contracts  for 

necessaries,  because  by  his  conduct  he  has  admitted  her  to  be 

his  wife,  and  has  encouraged  third  persons  to  give  her  credit 

accordingly ;  and  here  when  sued  for  goods  furnished  to  her, 

he  is  estopped  to  deny  that  she  is  his  wife. 
Bal.  1^.  r,  ^  ^*  I^  is  laid  down  in  several  books,  that  the  plea,  never 

186,  Nor-  coupled  in  lawful  marriage,  is  good  only  in  dower  and  appeal, 
J«Mon^^  and  is  no  plea  in  assumpsit  for  a  debt  contracted  by  the  wife^ 
8  Salk.  64.     Only  the  fact  of  marriage  is  m  issue. 

Salk.  119»  ^  3.  But  seven  years  cohabitation,  without  a  legal  marriage, 

^^t,  does  Dot  entitle  the  husband  to  administration  on  his  wife's  es^ 
iSoald."  **     ^^®  9  ^^  there  are  other  cases  in  which  legal  marriages  must  be 

proved,  though  it  is  true  that  never  coupled  in  lawful  marriage,- 

is  no  plea  in  this  action  of  assumpsitf  for  it  is  enough  he  lives 

with  her  as  his  wife. 
4  Burr.  2067      ^  4.  In  an  action  for  criminal  conversation  with  tibe  pit's. 
Moiris  9.     '  wife,  an  actual  marriage  must  be  proved.     In  this  case  ac- 
MUler.  knowledgnent,  cohabitation,  or  reputation,  is  not  sufficient. 

Salk.  487,  ^  5.  On  a  marriage  in  fact,  the  husband  and  wife  may  sue 

Allen  U  OK.  for  her  debt,  and  never  coupled  in  lawful  marriage  is  a  bad 
V*  ^^J'         plea ;   this  plea  admits  a  marriage,  but  denies  its  legality ; 

'^  whereas  a  marriage  in  fact  is  sufficient,  and  whether  legal  or 

not,  is  not  material ;"  but  in  pauper  cases  the  legality  of  the 

marriage  may  be  questioned.     See  Poor. 
8  Mod.  22,         ^  6.   In  this  case  it  was  held,  that  after  an  agreement  be- 
LUter's  Case,  tween  husband  and  wife  to  live  separate,  be  cannot  compel  her 

to  live  with  him,  nor  has  he,  by  law,  any  power  to  confine  her. 
1  Man.  R.  ^7.  The  wife  of  a  person  who  has  been  absent  m  or  sev- 
116,  Com-  en  years  in  the  East  Indies,  cannot  be  considered  or  sued  a» 
CoUiiil     *  8\^«i6  sole^  though  she  for  several  years  carried  on  business  ia 

trade  as  a  feme  sole. 
Gro.  El.  466.     §  8.  When  a  term  for  years  is  granted  to  a  trustee  for  the 

use  of  a  feme  sole,  and  she  marries  A,  he  has  only  the  usu^ 

frud  during  the  marriage. 
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Abt.  17.  When  $he  u  eaemtrix  or  adminutratrix.  ^  1.  If  a    Ch.  19. 
Jime  eoffert  be  oext  of  kin,  she  shall  be  admmistratrix  by  the    Jlrt.  18. 
English  law ;  but  whether  executor  or  administrator,  her  hus-  V^v^^ 
band,  in  fact,  administers,  and  his  assent  to  a  legacy  is  sufficient,  i  Com.  0. 
So  to  a  legacy  to  her,  she  cannot  assent.      Goods  she  has  as  ^"^^^ 
executrix,  on  her  death  do  not  go  to  her  husband.     Cro.  EI.  .iLeon 
466.  2KU-1  Sid. 

^2.  If  a  feme  covert  be  executrix  or  administratrix.    Ad-  J^^n^i^ 
ministration  by  her  husband  binds  her.      So  if  he  administer  aos.— Off. 
without  her  assent,  his  release  alone  is  good.      So  if  he  as-  £«*•  ^^t  8* 
sign  the  goods  it  will  be  a  devastavit  by  her,  and  she,  without  MoirCofli  v!^' 
him,  cannot  dispose  of  the  deceased's  goods  ;  yet  his  goods  Boora.— 
are  not  vested  in  the  husband,  and  he  must  sue  and  be  sued  Ilf^y'^' 
with  her.     When  a  feme  $ole  is  made  administratrix  or  exec-  118^—4  dIji 
utrix,  with  another,  and  marries,  see  Executors  and  Adminis-  £.  01^ 
tralors,  Ch.  39,  a.  1. 

^  3.  A  had  a  term  for  999  years,  and  before  he  married  B,  1  h.BI.  686, 
granted  it  to  her  and  her  heirs  immediately  after  his  death,  to  ^^  ^'  ^<>^- 
ber  and  their  use.    The  marriage  took  effect,  and  A,  the  bus-  fcomTD. 
band,  survived  B,  his  wife,  and  died  without  issue,  intestate,  861, 2. 
and  without  having  taken  out  administration  on  her  estate,  and 
it  was  adjudged  that  this  term,  on  A's  death,  went  to  his  ad- 
ministrator, and  not  to  hers.      Held,  his  deed  was  a  present  gift 
to  his  wife,  if  she  survived,  to  take  effect  on  that  event,  and  so 
vested  in  her  husband. 

^  4.  A  covenant  or  a  promise  by  a  stranger  to  leave  the  12  Bfod.  2M, 
wife  so  much,  if  she  survives,  cannot  be  released  bv  the  bus-  ^H^  *•  ^^ 
band,  though  he  may  release  any  thing  that  by  possibility  may  277  Thrust- 
^  accrue  to  her  during  the  coverture  ;  and  such  release  will  be  out  •.  Cop> 
good,  though  the  thing  does  not  fall  during  the  marriage,  but  K"Ilf    • 
it  is  sufficient,  that  it  may  possibly  fall  during  the  marriage  to 
her.     During  the  marriage  he  can  grant  or  convey  a  term  for 
years,  she  has  as  executrix  to  a  former  husband  ;   the  whole 
power  to  administer  is  in  him,  but  it  is  a  mere  power. 

Art.  18.  In  ca$u  of  abduction^  his  remedies.    ()  1.  If  one  3  bi.  Com. 
by  fraud  and  persuasion  or  open  violence,  take  away  a  man's  129, 140.— 
wife,  he  has  a  writ  of  ravishment  or  trespass  vi  et  armis^  at  J^'yi^ 
common  law^  in  which  he  recovers  not  possession  of  his  wife,  but  jam.  601, 
damages ;  and  the  offender  too  may  be  indicted.  So  the  husband  ^ZZ^^^' 
majT  have  an  action  on  the  case,  against  such  as  persuade  and  3  bu^''i434 
entice  the  wife  to  live  separate  from  her  husband  without  suffi-  stni.  440, 
cient  cause,  and  recover  damages.     [As  to  criminal  conversa-  ^^|j  ^''~' 
tion,  and  beating  her,  see  Trespass.]  And  see  also  Ch.  64,  a.  2.  ches.  no^V 

^2.  So  if  ,the  wife  be  so  beaten  and  ill  treated,  that  the  l. 
husband  loses  her  company  and  assistance,  for  any  time,  he 
may  have  a  separate  action  on  the  case,  m  hb  own  name^  and 
recover  damages  called  a  per  quod  consortium  omutV. 
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Ch.  19.        ^  S.  If  a  son-iiHltw  permit  his  wife's  mother  to  reside  in 

Jlrt.  19.    his  hoQsei  and  afibrd  her  the  rights  of  hospitality,  though  for- 

K^y^U  hidden  by  the  hnsbaad  of  the  mother,  the  son-in*law  is  not  li- 

3MSS8.R      aUe  for  lUegaBy  harbouring  her;  he  is  not  obUged  to  turn  her 

^' V^rner    out  ©f  his  house ;   it  is  sufficient  that  he  does  not  use  means 

to  persuade  or  entice  her  to  leave  her  husband,  or  to  remain 

separate  from  him. 

1  M«M.  K         Art.  19.  Her  title  to  hi$  estate  further  ;   and  see  Dower ^ 

947,  Mftftiii'f  Distribution^  Jointure^  &c.    ^1.  In  the  American  revoliAioo, 

^^'^'  many  acts  were  passed  for  the  confiscation  of  the  estates  of 

absentees,  persons,  members  of  the  British  colonies,  who  left 

them  and  joined  the  royal  party,  in  that  revolution.      But  it 

was  in  this  case  decided,  that  if  a  feme  covert  so  left  and 

joined,  her  estate  was  not  liable  to  confiscation  by  diose  laws, 

nor  did  the  wives  of  such  absentees  lose  their  dower  in  their 

husbands'  estates. 

10  Mod.  33        ^  2.  If  a  woman  be  empowered  by  her  first  husband's  will 

Thomlioion   to  sell  and  convey  his  lands,  and  she  marries  a  second  husband, 

1  £)8i*aal""  ^®  ^^*  "^'  thereby  lose  her  power  over  her  first  husband'» 

estate,  but  she  may  sell  and  convey  hb  lands  according  to  his 

will,  and  even  to  her  second  husband.  She  conveyed  by  lease, 

and  release.    Her  act  is  under  a  special  power. 

^  3.  Her  paraphernalia.    The  husband  may  absolutely  dis* 
fiBI.Com.      P^^  ^^  ^^  wife^s  jewels  or  paraphemaliaj  in  his  life  time, 
Chr**i.  notes    yet  she  has  some  interest  in  them,  and  though  after  his  death 
w '7»*  ^  ^'  ^®y  ^^^  HMe  for  his  debts  by  the  English  law,  if  his  personal 
SAtk.6^     estate  be  exhausted,  yet  the  wife  or  widow  may  recover 
79.— AmbLe.  from  the  heir  to  the  amount  of  what  she  is  obliged  to  pay, 
in  consequence  of  special^  creditors,  out  of  her  parapher^ 
nciia. 
ssEsp.  336-—      ^  *•  ^f  ^®  husband  devise  away  her  jewels,  or  parapher^ 
Cro.  Car.       fio/ui,  she  cannot  hold  them,  and  his  executor  may  recover 
343.— 2 Vera,  ^jjem  from  her ;   but  if  her  husband  dies  intestate,  or  by  will 
does  not  dispose  of  them,  then  she  shall  have  her  jewels  and 
paraphernalia. 
Mass.  Act  of       ^  5.  By  this  act,  the  widow  has  a  third  of  the  personal  es- 
vtSa^  If  not  ^^^  ^^  ^^^  husband,  deceased  intestate,  after  debts  paid  ;  and 
oxtmvagaot,   if  DO  issue,  one  half;  and  if  the  personal  estate  be  insufiicient 
Jud^t-  may     to  pay  debts,  and  funeral  charges,  yet  she  shall  have  *'  her  ap- 
ibiT  pe^oiTat  pft^l^  ^°d  ^^^^  other  of  the  personal  estate  as  the  Judge'shall 
«9itttc,  determine  necessary,  according  to  her  quality  and  degree." 

igi^^^R?  '^^^  provision  being  in  addition  to  her  dower,  it  is  a  question 
Com.435,4k.  ^^  1^  do  not  supersede  the  doctrine  of  paraphernalia^  which 
^^  Aik/iod.  also  was  in  addition  to  dower,  and  which  signified  her  apparel 
— E  Ve».  T      ^^j  ijg,,  ornaments.     See  Act  Dec.  13,  1816,  Ch.  95. 

By  the  English  law  she  can  hold  her  apparel  against  cred- 
itors, but  not  her  ornaments.     By  the  laws  of  Massachusetts^ 
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the  Judge  of  Probate  may  allow  her  to  hold  both,  agaioat  her  Ch.  19. 
husband's  will,  or  executors,  &c.  But  if  the  judge  make  her  Art.  19. 
no  allowance,  she  has  her  apparel.  ^^vXi^ 

^  6.  In  this  action  the  court  decided,  that  the  wife  has  a  i  Him.  r. 
separate  interest  in  her  alimony,  and  may  have  execution  even  ^h  Orrok  v. 
against  her  husband,  on  the  Act  of  March  16,  1786,  This  SJnSd'ilXiL 
was  in  a  case  of  divorce,  a  mensA  el  tharo^  from  the  nature  and  87. 
necessity  of  the  case  ;  for  otherwise  she  would  be  without  re- 
medy for  her  alimony,  or  means  of  support.  In  Conneeticai 
paraphernaliaj  includes  her  beds,  as  well  as  clothing,  and  or- 
naments and  trinkets,  as  bracelets,  jewels,  watches,  rich  laces, 
&c.  Her  clothing  can  hardly  be  considered  her  husbaod'a  es- 
tate, if  suitable  to  her  condition,  it  is  not  liable  to  hia  debts  on 
the  principles  of  the  common  law ;  and  her  proper  apparel 
ought  not  to  .  be  inventoried  as  her  husband's  estate,  nor  can 
he  devise  it  from  her  by  hb  will ;  and  Judge  ReevB  is  of 
4)pinioQ  l^e  cannot  her  ornaments  or  trinkets,  though  he  may' 
lake  them  and  diqK)se  of  them  during  the  coverture ;  on  his* 
death  they  vest  in  her,  liable  to  be  taken  by  hb  executor  for 
the  payment  of  the  husband's  debts,  where  there  are  not  suffi- 
cient assets  besides  to  discharge  them ;  her  right  to  them  yields 
only  to  die  rights,  of  creditors.  Her  paraphernalia  can  never 
be  taken  to  ,pay  legacies }  they  become  hers  absolutely,  after 
debts  paid,  and  make  no  part  of  the  personal  estate  of  the  intes- 
tate husband ;  and  if  her  parapfierrudia  are  taken  to  pay  debts^ 
she  is  viewed  often  as  a  creditor  to  the  estate  of  her  husband 
to  the  amount,  in  his  life  time,  and  after  his  death;  as  where 
he  pledges  her  jeweb  &c.,  to  raise  money,  and  dies,  and  leaves  ' 
more  than  personal  estate  enough  to  pay  his  debts*  So  if  real 
estate  b  devised  to  pay  debts,  and  the  executor  takes  her  or- 
naments and  applies  them  to  pay  debts,  she  shall  have  a  right 
to  the  amount  against  the  esUte  so  devised.  So  if  they  be  so 
taken,  where  real  estate  is  given  in  trust  to  pay  debts.  These 
English  principles  apply  here,  where  not  varied  by  our  statutes ;  -  ' 
and  as  these  have  made  the  real  estate  of  the  deceased  liable 
to  pay  hb  debts,  a  question  arises  if  her  paraphernalia 
are  liable  for  them,  while  hb  personal  and  real  estate 
is  sufficient  to  pay  them ;  as  thb  real  estate,  so  liable  by 
statute,  seems  to  be  in  die  same  situation  as  hb  real  estate 
made  liable  by  hb  will,  lor  the  same  purpose,  and  as  above, 
real  estate  so  liable  bv  devbe,  while  sufficient  to  pay  bis  debts, 
exempts  her  pharapkemalia  from  being  liable  for  the  pay- 
ment of  them.  3  Atk.  370,  396  ;  3  P.  W.  30  j  1  P.  W.  729, 
730  ;  2  P.  W.  544. 

The  law  appoints  him  her  trustee  where  necessary ; .  as  if 
land  be  devbed  to  her  for  her  separate  use,  and  no  trustee  ap- 
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Ck.  19.   pAnmi,  ike  bcnbiiid  it  triMtee ;  so  a  bond  so  givcfti.    Toller's 
JttUM.   L.  orEt.236,338. 

K^'s/'^J      Abt.  20.  Herappointmenit  tfc.  §  1.  In  Penmn^rania  tbere  is 
2  XRills»  1M(  no  court  6f  chancery,  and  the  qnenion  arose,  what  was  a  good 
Buw  \€^    appointment  by  a  married  woman.    As  where  the  hitended 
iMi#.lrvfig.  bu^'^^d)  ^  P*  I'^'^^)  by  deed  executed  with  the  intended 
wife,  and  a  third  person,  covenanted,  that  her  estate  should  be 
to  dbeir  joint  use  during  their  marriage,  and  after  that  she 
"  should  have  full  power  to  dispose  of  it  by  deed  or  will,  dur- 
ing toiitrturt.^    They  had  no  issue.    January  29,  1790,  dur- 
mg  tovtrturty  she  made  a  will  in  the  usual  form,  made  the 
defts.  her  executors,  and  gave  them  power  to  sell  her  real 
estate.  They  entered  and  sold  it,  and  the  sale  was  adindged  to 
be  valid,  and  that  this  was  a  good  appointment  in  the  nature 
of  a  will,  that  her  husband  was  barred,  and  so  his  heir,  the 
pit.,  that  the  deed  was  like  a  covenant  to  stand  seised  to  her 
use,  and  direction.     The  court  hi  this  case  appeared  to  act 
on  chancery  principles,  as  thefe  was  no  chancery  in  that  state, 
and  '*  90  considered  what  ought  to  be  done  as  actually  done,'* 
according  to  the  well  known  rule  in  chancery. 
p^'  ^sS^      ^  ?•  ^  *'*  ^^  *®  intended  husband  and  wife  before  theit 

gei.  SeeoD  Carriage  entered  into  an  agreement  in  writing,  but  not  under 
aJ^Md^RoU  ^^^'  ^  °°  ^^®^'  ^°^  stipulated  that  a  settlement  should  be 
AbrrSoe,  '  ™*^®  ^^  ^^^  estate,  reserving  to  her  a  power  to  dispose  of  it ; 
912^1  Mod.  before  the  marriage  she  disposed  of  it  to  hhn  by  will,  and  he 
666^2^1.  ^""^®^  ^^^^  ^"^  devised  the  estate,  and  the  devisee's  title 
199.  *  ^^  '^^W  to  be  bad ;  for  her  marriage  was  a  revocation  of  her 

will,  ^s  the  marriage  of  every  feme  sole  is,  as  a  genenJ  rule, 
for  by  her  marriage  she  totally  gives  up  her  control  over  her 
will,  and  the  writing  not  being  a  deed  did  not  continue  in  bet 
a  devising  power  during  the  marriage  by  the  husband's  con- 
sent ;  as  might  liave  been  done  by  his  deed. 
Chrii-^Sw       \  ^'    '^^  appointment  of  a  married  woman  is  effectual 
41,  and  s       against  the  heir  at  law,  though  it  depends  only  on  an  agree- 
**••  P.  C.      inent  of  her  husband  before  marriage,  without  any  conveyance 
of  the  estate  to  trustees.    This  point  has  been  decided  by 
the  House  of  Lords,  though  it  is  not  recollected  that  there  has 
been  any  adjudication  upon  this  pomt,  m  this  state.     Several 
cases  are  recollected  in  which  such  agreements  have  been 
made,  and  the  question  as  to  their  validhy  may  sooti  arise. 
2  Vot^*'""      §  4-  As  a  jointure  comes  m  lieu  of  dower,  it  is  not  viewed 
in  equity  as  a  purchase  by  the  husband  of  his  wife's  ekoies, 
but  a  competent  settlement  made  before  marriage  is,  and 
vi^ere  they  are  purchased,  her  right  of  survivorship  is  forevcfr 
goAe.    What  is  k  purchase  or  not  depends  on  the  fkcts  in  the 
case. 
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^  ^5.  It  is  held  by  some,  that  she  may  deicise  her  estate    Cjqu  19 
without  the  consent  of  her  husband,  where  no  legal  right  of   Art.  91. 
his  is  tp  be  aJSected  by  the  common  law,  as  far  as  others  can  \^^y^J 
dievise  tbereoy.    By  statute  of  H.  8,  she  cannot  devise  her  Reeye't  D. 
lands.  ^  i87,Mid 

Aet- 31.    Several  eases.     It  is  now  settled  his  donatio  JTmIL^b!* 
causa  mortis  to  her  is  valid.  137,  Hm  h 

^  I.  Hill  and  his  wife  brought  a  qui  tarn  action  agamst  n»»l>»^?f- 
Davis  and  another,  executors ;  and  It  was  decided,  that  a  man 
and  his  wife  cannot  recover  in  this  popular  action,  sued  in  their 
joint  names,  for  the  wife  can  have  no  mterest  m  the  judgment 
jointly  with  her  husband,  nor  is  his  interest  therein  in  her 
right.  This  was  an  action  agaipst  executors,  for  not  causing 
a  will  to  be  proved. 

^  2.  In  tbb  case  the  plt«,  while  a  feme  sohy  brought  this  4  ^f^^  j^ 
actioB^  and  pending  it  intermarried.    The  deft,  pleaded  thb  sse,  Haioet 
matter  in  abatement.    Judgment  for  him,  that  he  recover  his  ••  ^^^^*^i^' 
costs  against  her ;  and  execution  may  go  against  her ;  the  deft, 
mav  sue  the  judgment  against  her  and  her  husband. 

$  3.  In  this  case  the  evidence  was,  that  for  a  long  time  the  e  Mam.  R. 
respondent  had  treated  his  wife  in  a  very  abusive  manner,  ^>  ^1  ^^*^ 
and  about  six  years  before  the  libel  filed,  had  unjustifiably  J^^'  ^ 
assaulted  and  beat  her  ;  after  which  the  parties  continued  to 
live  together,  the  respondent  continuing  to  use  the  same  abu- 
sive  and  threatening  language.    The  court  did  not,  for  this 
reason  of  their  continuing  to  live  together,  refuse  a  divorce  a 
mensd  et  thoro  on  the  libel  of  the  wife.    Her  powers  in  equity, 
2  Ves.  jr.  488  ;  Anstr.  93. 

^  4.  Jn  this  case  the  court  said,  that  the  husband  and  wife  \?^  ^^* 
may  join,  or  not,  in  an  action,  at  their  election,  as  where  a  wa^r^  *' 
bond  is  to  both  of  them.     Same  on  a  covenant  to  them  as  to 
his  estate,  2  Mod*  217. 

^  5.  The  deft,  promised  the  wife  to  pay  her  £10,  if  she  Cro.  Jam.n, 
cured  such  a  wound,  which  she  did  cure,  and  she  and  her  Jjj^allSiffli 
husband  sued  for  the  £10,  anH  the  objection  was,  he  ought  b  u^^Var. 
to  have  sued  alone,  as  it  was  a  personal  duty,  that  accrued  ror»  uid  90S. 
during  the  coverture  j  but  the  court  held,  the  action  was 
well  Drought,  being  grounded  on  an  express  promise  to  her, 
and  upon  a  matter  rising  upon  her  skill,  "  and  such  an  action 
shall  survive  to  theym^."    This  case  has  been  questioned  as 
to.  the  right's  surviving. 

i^  6.  In  this  case  the  wife  advanced  monies  to  the  deft,  for  Cro.El.61, 
certam  considerations,  which  failed,  and  the  husband  and  wife  iJJjJi^^^** 
both  brought  assumpsit  for  the  money,  and  it  was  objected  the  Pr»e.S4^-ai! 
baron  oq^t  alone  to  have  brought  the  acdon ;  but  the  court  9^  a.  19. 
held,  it  was  well  brought,  for  his  agreement  giade  the  promise 
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good  to  him  a&  initio^  and  the  ]promis^  being  made  to  her, 
they  may  job  in  the  action. 

^  7.  A  bond  given  to  husband  and  wife  during  the  cover- 
ture, the  right  of  the  bond  is  in  them  both,  and  if  the  husband 
dies  without  any  disagreement  to  her  right  in  it,  the  bond  shall 
survive  to  her,  but  the  husband  may  disagree  to  her  right  to 
the  bond,  and  bring  an  action  on  it  in  hb  own  name. 

^  8.  The  husband's  release  of  damages  fcnr  abuse  to  his 
wife  is  valid,  and  a  bar  to  his  and  her  action. 

^  9.  Though  he  may  dissent  to  her  purchase  of  real  estate, 
that  may  make  him  tenant  to  his  disadvantage,  he  cannot  dis- 
sent to  her  estate  by  descent. 

Art.  22.  Certain  material  principles  resulting  from  the 
above  and  other  cases.  ^  1.  The  husband  is  sued  with  his 
wife  for  her  debts  contracted,  and  her  torts  committed  dnm 
sohf  because  she  remains  the  debtor,  and  if  not  paid,  she  is 
liable  if  she  survive  him ;  or  if  she  die  first,  her  representa- 
tive in  the  cases  of  contracts. 

i^  2.  Because  by  the  marriage  she  loses  all  the  means  of 
payment,  as  he  has  her  persond  property  in  possession  abso- 
lutely, the  usufruct  of  her  real  estate  during  the  marriage,  a 
right  to  all  her  earnings,  and  to  recover  to  his  use  her  cboses 
in  action  whenever  he  pleases. 

$  3.  She  can  in  no  civil  case  be  imprisoned  but  with  him  ; 
because  it  would  be  most  unreasonable  to  have  her  in  prison 
alone^  till  she  should  pay,  when  the  law  has  thus  deprived  her 
of  the  means  of  payment,  and  to  remain  til)  her  husband 
should  see  fit  to  pay,  who  in  some  cases  might  never  see  fit 
to  pay;  but  when  be  is  imprisoned  with  her,  he  will  pay  the 
debt  to  gain  his  own  liberty,  and  with  it  hers.  Hence,  if  he 
escapes,  she  must  be  discharged  after  a  reasonable  time  to 
re-take  him^  and  if  she  be  arrested,  and  he  is  not,  she  shall 
be  dischareed  after  a  reasodbble  time  to  take  him.  And  in 
order  )\e  be  imprisoned  with  her,  he  must'  be  sued  with  her 
for  her  debts  and  torts.  For  such  both  may  be  arrested.  If  he 
be  bailed,  she  shall  be  discharged  on  common  bail  in  England, 
and  here  where  it  is  known ;  where  not^  she  is  discharged. 
If  he  be  impriisoned  she  may  be  with  him,  except  she  finds^ 
substantial  bail.     So  on  execution. 

4.  fFhen  is  she  barred  her  survivorship  ?  The  husband 
may  clearly  reduce,  during  the  coverture,  all  her  cboses  to 
his  use,  or  he  may  assign  them  and  bar  her.  But  it  *is  said  to 
bar  her  surviving  of  a  chose  in  action,  his  assignment  of  it 
must  be  for  a  valuable  consideration;  but  quere,  for  why 
shoold  he  be  held  to  receive  to  him  a  quid  pro  quo  in  dispos- 
ing of  a  thing  over  which  the  law  gives  him  an  absolute  power  f 
And  it  is  held,  if  he  vohntaribf  assign  the  trust  of  a  term  that 
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belongs  to  Ver,  Without  connderation,  she  is  barred  of  her    Cb.  19. 
right  of  survivorship ;  but  if  he  voluntarily  assign,  and  without    Art.  S3. 
consideration,  her  chose  in  action,  or  equitable  interest,  not  ^«^vx^ 
the  trust  of  a  term,  it  does  not  bar  her  survivorship ;  but  Pr.  io  Ch. 
qusre,  as  to  the  consideration.    See  1  P.  W.  378.     He  may  4i».— •  Mod. 
assign  a  mere  possibility  in  a  chose  in  action,  and  her  right  of 
survivorship  is  barred.     So  her  right  and  obligation  of  survi-  ]  p.  vv.  849 
▼orship  is  forever  gone,  as  to  debts  due  to,  and  from  her,  by  463.— 8  Vcs/ 
the  bankruptcy  of  her  husband,  even  if  the  coverture  end  |^i^^ 
before  they  be  reduced  to  possession  &c.,  and  on  the-  princi-  9  vm.  8?!^ 
pie  that  his  bankruptcy  and  the  assignment  be.  is  a  disposi- 
tion in  the  eye  of  the  law.    Though  she  wiU  be  barred  of  her 
right  of  survivorship  to  her  choses,  by  legal  assignment  made 
of  them  by  her  husband ;  yet  many  cases  may  exbt,  in  which^ 
in  equity,  he  will  be  held  .liable  to  make  provision  for  her. 
These  cases  are  so  numerous  and  complicated,  and  of  so 
Btde  use  in  the  United  States,  that  there  is  not  room  or  rea- 
son here  for  stating  them ;  but  monies  in  the  hands  of  her 
trustee,  is  as  money  collected  in  her  hands,  and  not  a  chose  in 
action. 

^  5.  It  is  one  of  the  marital  rights,  that  the  wife's  chatteb  Reeve's  D. 
resJ  survive  to  her  husband  absolutely,  on  her  death,  and  this  R.  22. 
on  the  principles  of  the  common  law ;  whereas,  her  choses  not 
collected,  go  to  her  executor  or  administrator  in  such  case ; 
nor  are  these  chattels  real  in  his  hands  so  surviving,  liable  tor  1  Rol.  846^ 
his  debts,  and  if  he  mortgage  her  term  and  survive  her,  the  ^^^^^ 
right  of  redemption  is  his,  by  the  jus  aecrescendi^  in  those 
States  wherein  this  and  joint  tenancy  are  allowed,  according  to 
some  }  but  according  to  others,  he  cannot  be  joint  tenant  with 
her  of  her  chattels  real  she  has  before  marriage,  as  their  titles 
do  not  commence  at  the  same  time,  nor  from  the  same  act  of 
the  panics  Sec.     He  can  make  a  lease  of  her  chattels  real,  to 
commence  even  after  his  death  for  a  valuable  consideration, 
but  he  cannot  devise  them  away  by  will. 

§  6.  If  nfeme  sok  have  a  term  for  years,  and  is  dispossessed  Co.  L.  851.— 
of  It  and  marries,  her  husband  nfever  has  possession,  and  ^  ^^'  ^* 
she  dies,  her  administrator  bite  it,  as  he  has  her  choses  in 
action ;  her  possibility  in  such  term  does  not  vest  in  him,  or 
survive  to  him. 

^  7.  If  the  wife  do  not  join  vrith  her  husband  in  a  mortgage  ?r2*JlJ»^J*°* 
of  his  estate,  her  dower  is  no  way  afiected  by  it.     If  she  joins,  ^  258.^ 
she  has  a  right  to  redeem  payfng  the  debt.     So  where  he  1  cha.  Ca. 
roor^ages  his  estate  before  the  marriage,  she  has  this  right,  p  "^^^ 
%nd  in  both  cases  she  pays  one  third,  and  his  heir  or  devisee 
two  thirds ;  and  when  she  redeems,  she  holds  the  mortgaged 
mremises  ^  repud  the  two  thirds  and  hiterest,  if  more  thui 
file  usvfruct  in  the  mean  time.    If  her  jomture  be  mor^iqgtd, 
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Cfl.  18.  she  may  tbandon  it  and  daiin  ber  dower,  or  ahe  majr  redeanOp 
Art.  22.  and  shall  hold  dll  the  mortgage  money  is  paid  to  her  or  her 
^^y^^^  executor.  In  England  the  widow  cannot  be  endowed  of  an 
equity  of  redemption,  but  there  may  be  a  tenancy  by  tbe  cour- 
tesy of  it,  and  so  dower  of  it  in  ConnecticuL  And  it  is  con- 
ceived there  is  both  dower  and  courtesy  of  it  in  Massachu- 
setts, where  the  widow  will  pay  a  third  of  the  debt ;  but  the 
mortgagee's  wife  has  <oo  dower  in  tbe  moctgaged  premises^ 
▼iewed  as  personal  estate,  except  the  mortgagee  bas  title  to 
get  possession  to  enforce  payment  of  bis  debt.  If  lands  be  de- 
vised four  the  payment  of  debts,  she  has  dower  after  ihe  4ebt8 
are  paid,  but  not  of  an  estate  in  trust. 

^  8.  The  vfife^s  power  to  convey  her  estate.  How  far  she 
has  a  power  to  convey  her  estate  is  often  a  question.  In  Eng- 
land, there  is  no  doubt  but  that  she  can  do  it  by  fine  or.  recov- 
ery, because  she  is  examined,  if  under  the  influence  of  ber 
husband ;  but  clearly  nothing  in  these  conveyances  proves  any 
defect  of  understanding  in  tbe  4umtemplation  of  Jaw,  but  jthey 
proceed  on  the  principle  she  bas  a  mind  competent  to  convey ; 
and  the  only  question  is,  if  she  be  unduly  influenced  by  her 
husband ;  so  it  bas  been  seen  and  admitted  on  all  hands,  she 
bas  discretion  and  capacity  to  convey  any  estate  under  a  mere 

Eower  given  to  ber ;  so  to  contract  when  separated  from  ber 
usband;  so  to  be  guardian,  executor,  or  administrator.  Where 
she  cannot  endorse  a  note  made  to  herself.  1  East  432,  Bar- 
low r.  Bishop.  And  according  to  this  case,  Barlow  v.  Biah- 
cyp,  if  A  give  a  note  to  B's  wife,  intending  it  shall  be  ber 
property,  the  proper^  immediately  vests  m  her  busband,  oo 
the  delivery  -of  .tbe  note  to  ber,  though  she  is  trading  by  ber- 
self  by  bis  consent ;  and  see  8  Ves.  jr.  599. 

And  Mr.  Hargrave,  an  eminent  lawyer,  is  of  opinion  a  wife 
may,  without  ber  husband,  execute  a  naked  authority,  where 
given  before  or  after  marriage :  so  when  lands  are  vested 
in  her  to  convey,  on  a  condition,  she  may  convey,  and  bis 
reason  is,  ber  busbaad  cannot  be  prejudiced  by  her  acts, 
and  to  require  his  consent  would  be  often  inconvenient 
So  if  tbe  legal  title  of  land  be  in  her,  as  trutiee^  she  can  con- 
vey it  to  the  cestui  que  trusty  without  her  husband.  So  .by 
American  law,  in  Massachusetts  and  Connecticut,  if  not  in  aQ 

^  the  States,  a  wife  by  joining  with  fafan  may  clearly  conva^  any 

estate  she  has ;  and  be  conveys  only  his  own  right,  a  life  in- 
terest &SC. ;  and  she  conveys  her  estate^,  the  inheritance  ;    this 

*  -  unqnestionahly  implies  she  is  of  a  capacity  to  do  it ;  the  max- 

im she  has  no  existence  during  tbe  coverture,  and  no  will,  !ha3 
no  foundation ;  for  if  so,  she  could  not  execute  a  naked  power. 
By  our  law,  ahe  is  bound  by  ber  conveyance,  whenever. she  joins 
wUh  ber  husbandt  and  the  only  questions  are,  Sfhenjoajr  «bB 
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confinn  of  disftffiriii  a  conveyance  of  her  interest  by  nini,  witb-    Ch«  19* 
out  bet ;  or  second,  when  can  she  convey  alone  ?   If  A  tease  to   «/ff^.  99. 
husband  and  wife,  and  he  comtnits  waste  and  dies,  she  confirms  K^^y^J 
the  lease  by  occupying  the  land  when  sole,  and  wiD  be  fiable 
for  his  waste  ;  but  not  so  if  she  waive  the  lease,  as  she  may. 
When  she  joins  not  with  him  in  convejring  her  land,  so  is  not 
bound,  yet  after  his  death  she  may  confirm  his  act,  and  be 
bound  by  it,  by  agreeing  to  it  after  his  death,  and  win  be  enti- 
tled to  the  rent  reserved  ;  but  qusre  as  to  the  arrears  m  his 
time ;  and  so  she  may  agree  to  a  lease  made  to  him  and  her, 
and  then  be  bound  to  pay  the  rent  accruing  o^er  die  coverture 
ended  ;  but  a  Tike  quaere  as  to  that  d^urin^  it.     She  may  agree 
to  any  conveyance  made  to  them  during  the  marriage,  if  she 
agree  after  his  death,  and  is  then  liable  to  all  charges,  to  whic(i 
the  estate  is  liable. 

By  the  custom  of  a  London,  a  wife  can  convey  her  land  by  Hob.8iie, 
deed  enrolled,  but  is  exantined  by  a  magistrate,  but  clearly  ^if  Noedle'i 
this  examination  does  not  give  her  the  legal  ability  to  do  it,  this  ^**^ 
the  law  must  give,  and  the  exammation  is  only  to  ascertain  if 
she  acts  freely. 

^  9.  Her  power  to  devise.  Some  deny  she,  at  common 
law,  has  a  capacity  to  devise  her  estate,  merely  because  she  is  a 
married  woman.  Others  hold,  she  can,  by  that  law,  devise 
the  property  she  possesses  as  well  as  any  other  person,  if  in 
so  doing  she  infringes  no  rights  of  her  husband.  1.  On  prin- 
ciple, a  woman  has  a  capacity  to  devise  before  marriage,  and 
by  it  none  contend  her  understanding  is  impaired,  or  her  pru- 
dence diminished.  Enough  has  been  said  in  this  Chapter,  to 
shew  the  notion  a  wife  has  no  will,  is  a  mere  fiction,  almost 
without  foundation  in  fact.  She  is,  in  no  sense,  an  idiot,  or 
non  compos;  nor  does  the  criminal  law  view  her  as  one,  in 
any  case ;  and  we  have  seen  already,  in  scores  of  cases,  even 
the  laws  of  property  view  her  as  able  to  convey  or  devise,  and 
even  alone,  where  her  husband  has  no  interest  affected  there- 
by, as  where  she  executes  a  power  as  trustee,  has  separate 
property,  and  is  separated  by  judicial  sentence,  or  has  a  hus- 
band excluded  her  country.  As  to  the  coercion  of  her  hus- 
band, it  goes  only  to  the  practice  and  expediency,  in  certain 
cases,  not  to  the  principle  ;  coercion  may,  too,  equally  affect 
her  conveyances  by  deed  with  him,  yet  diis  our  law  unques- 
tionably aUows ;  why  is  he  jomed  in  this  her  convevance,  to 
be  h^r  guardian  in  it,  surely  not  in  the  opinion  of  those  who 
bold  he  will  use  his  coercive  power  to  her  disadvantage  ;  the 
truth  is,  he  is  joined  to  convey  Ait  oum  interest^  the  law  gives 
him  in  her  estate ;  a  husband  disposed  to  wrong  his  wife,  may 
as  well  coerce  her  to  convey  witn  him  her  estate  to  his  friend 
or  appointee,  who  will  convey  it  to  him,  as  coerce  her  to  de- 
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vise  to  ber  disadvaotagei  or  that  of  her  heirs ;  and  the  mis 
who  is  firm  enough  not  to  convey  but  tor  her  and  their  inter" 
est,  will  be  firm  enough  not  to  devise  but  for  her  and  their  in^ 
terest.  She  may  be  influenced  to  convey  bv  deed  when  sick 
and  weak,  as  well  as  to  devise  i  but  sick  bed  infirmities  all  are 
liable  to.  As  to  ber  examination  in  the  case  of  a  fiii6|  or  a  re- 
covery, on  principle  and  in  experiencCi  it  has  been  less  thao 
^*  a  shadow  of  security  ;"  the  wife  who  has  agreed  to  yield  to 
her  husband's  influence,  will  always  tell  the  court  she  is  wil- 
ling, and  ages  of  experience  have  shown  that  this  exam&atioo 
is  of  less  worth  than  mere  form.  And  why,  by  law,  should  she 
be  obliged  to  let  ber  estate  descend  to  heirs,  by  no  means  the 
objects  of  her  choice,  for  want  of  a  power  to  devise  ?  often 
heirs  distant,  remote,  or  other  relations,  who  have  invariably 
treated  her  ill,  and  unkindly,  if  not  abusively. 

2.  On  authoriiies.  According  to  the  weight  of  thesCf  at 
common  law,  she  can  devise  her  property  alone  and  without 
her  husband,  in  which  he  has  no  interest  whatever.  She  cao 
clearly  devise  or  bequeath  her  personal  property  by  his  con- 
sent. 

Her  husband  bound  himself  to  permit  her  to  make  a  will, 
and  give  legacies,  not  above  £50,  and  he  would  perform,  and 
he  married  her.  Plea,  she  did  not  make  a  will ;  re{dication» 
she  did ;  and  issue,  and  found  she  made  a  will,  and  gave  leg- 
acieS)  not  above  £50,  but  was  covert.  Held,  a  good  wiD  in 
the  nature  of  an  appointment,  and  he  was  bound  to  perform 
it,  though  not  strictly  a  will,  being  made  by  the  wife,  but  a 
writing  in  the  nature  of  a  will.  And  some  years  Itfter,  there 
was  a  like  case  so  decided. 

Bracton  and  Granville  held  a  wife  could  not  devise.  Why  f 
Because  she  could  not  dispose  of  her  husband's  goods,  with- 
out his  consent.  But  according  to  them,  and  other  ancient 
writers,  she  could,  witli  his  consent.  She  could  not  bequeath, 
they  said,  but  the  reason  they  gave  was,  because  she  could 
not  bequeath  hi$  goods;  this  implied  she  might  her  own. 
Bracton  stated,  it  was  usual  for  her  to  devise  her  dress,  and 
ornaments,  properly,  he  said,  her  own  property  ;  that  is,  her 
paraphernalia^  and  without  her  husband's  consent.  She  also  had 
by  her  endowment  ad  oiiium  ecdetue^  certain  personal  goods 
absolutely  her  own,  in  lieu  of  dower.  He  never  could  claim  it, 
and  she  could  devise  it,  because  it  was  her  own.  So  Bracton 
held.  Archbishop  Stafford  held  the  same,  that  is,  that  marri- 
ed women  bad  distinct  property  in  some  things,  and  these 
they  could  devise  indepeodendy  of  their  husbands.  And  the 
able  civilian  Lyndwood,  held  the  same  principle.  As  to  real 
property,  none  could  devise  it  before  the  statute  of  H.  VIlI,  and 
besides  that  wives  had  very  Uttle  property  of  their  own ;  but  if 
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tbey  could  devise  this  little,  their  own,  themselves,  it  settles  the    Ch.  19. 
antieDt  principles,  and  it  seems  they  could ;  and  this  statute  of   Art.  22. 
li.  VllI,  that  authorised  others  to  devise  lands  and  real  estate,  K^TY^J 
forbid  wives  to  do  it.    Their  devises  therefore  must  have  been 
very  rare,  not  for  want  of  ability  however  to  devise,  but  for 
wane  of  property  to  be  devised.      Lord  Hardwicke  held  this 
same  doctrine,  that  a  wife  can  devise  her  own  separate  person- 
al estate.     And  so  Lord  Thurlow  held,  and  the  same,  as  difeme 
toU.     Chancery  never  has  had  any  power  to  dispense  with 
the  rule  of  property  established  by  law  ;   and  if  by  it  a  wife 
oould  not  devise,  chancery  could  not  decide  she  could.    If  by 
the  coverture  the  wife  is  disabled  to  devise  by  law,  the  hus- 
band cannot  give  her  power  to  do  it,  further  than  hii  property 
is  concerned,  certainly  not  to  devise  her  own.    The  books 
agree,  that  the  wife  may  make  a  will  of  personal  estate,  she 
has  in  outer  droit,  as  her  husband  can  have  no  interest  bc«, 
and  without  her  husband's  consent ;  and  also  her  separate  ea^  ^  ^^^  ^^ 
tate,  as  in  Crompton  v.  Cottimonf  above ;   in  which  estate  Moor  W^ 
her  husband  had  renounced  his  interest,  so  that  no  marital  ^  £^  *0^ 
right  of  his  could  be  affected  by-  her  conveyance,  in  the  na- 
ture of  a  deed  or  devise.    As  our  ancestors,  early  after  the 
settlement  of  our  country,  passed  statutes  relating  to  wills,  the 
statute  of  H.  VUI,  on  the  subject,  never  was  adopted  here. 

In  this  case  it  was  held,  in  a  court  of  law,  that  a  will  made  8  Mod.  170, 
bv  a  feme  covert,  disposing  of  her  estate  in  legacies,  and  to  *?*»  ^^^okv. 
charitable  uses,  was  good  and  valid.    See  her  power  over  her    '^^^' 
separate  property,  Jarman  v.  Woolloton. 

^  10.  JDoes  her  marriage  revoke  her  wilt  made  before  moT' 
riage  ?  Generally  it  does ;  because  generally  the  marriage 
mi^Les  some  alterations  in  her  property  ;  but  not  always  does 
the  marriage  so  revoke.  The  principle  is  this,  as  to  whatever 
matter  the  wife  becomes  incapable  of  making  a  will  by  her 
marriage,  it  is  a  revocation  of  it,  because  the  law  will  not  hold 
a  will  valid,  where  t&ere  is  no  power  to  alter  it,  (except  in 
the  case  of  insanity  ;)  but  wheaever  there  is  a  power  remain- 
mg  in  her,  while  covert,  to  aher  her  will  or  to  make  one,  as  in 
matters  in  auter  droit,  paraphernalia  at  common  law,  and 
separate  property  absolutely  hers ;  there  the  marriage  does 
not,  pf  itself,  revoke  her  will,  because  if  she  wishes  to  alter  it 
she  can  do  it,  and  her  not  doing  it  shows  she  wishes  it  to 
stand ;  and  no  injury  can  arise  where  there  is  this  power. 
For  instance,  while  sole  a  woman  makes  her  wiU  of  things  she 
has  in  auter  droit,  and  marries ;  and  this  will  thereby  is  not  re* 
▼oked,  because  her  husband  by  the  marriage  gains  no  kind  of  ' 

interest  in  these  things,  but  they  remain  hers,  in  auter  droit,  as 
they  were  before  the  marriage ;  and  no  hurt  can  accrue  by  hold- 
ing this  will  valid,  for  go  new  rights  accrue  to  make  it  unfit ; 
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C^.  19.  dnd  if  she  after  married  dislikes  it,  she  cut  revdke  6r  aher  fty 
drt.  22;  as  she  pleases ;  and  if  she  do  not,  it  is  evident  her  intendon 
(^^Vx^  ^^^^9  ^^^^  '^  should  remain  in  force  as  sAie  made  it.    And  &0 

are  the  books. 
Cro.  £1. 27,        A  feme  sole  made  her  will,  and  her  intended  husband  core- 
^*^»;_       nanted  to  let  it  have  effect,  and  she  married.     He  pleaded  hef 
d  Vera.  636.   marriage  as  revoking  her  will.     But  held,  in  the  Common 

Pleas,  it  was  not  revoked  :  though  not  properly  a  will  to  all  in^- 

tents,  it  bad  the  effect  of  one,  and  the  deft.,  the  husband,  had 

m  his  covenant  called  it  a  will. 
Dongi.  708        '^  '*  ^^  ^  inferred  from  this  case,  that  a  feme^s  Will  mad6 
Stone '«.    '    before,  is  not  revoked  by  the  marriage,  where  the  baron  ha^ 

3  AtiT^     renounced  his  right  and  power  over  her  property,  aUtscted  by 

"^  her  will  or  appointment.     Ross  v.  Ewer,  1  Bul^r.  431 ;  3  Bt. 
Ch.  R.  392. 
^"^^^^        And  the  same  in  this  case,  for  wherever  the  Wife^s  will  i^ 
tooV.Polte^'  valid,  it  might  be  by  law;   that  is,  in  every  case  the  law  of 
•^.  the  land  must  give  her  the  power  to  make  one,  her  husband 

never  can  give  it,  all  he  can  possibly  do  is  to  renounce  his  right 
and  power  to  annul  it ;  vrhen  he  does  not,  and  permits  the 
Will,  as  he  ever  must  when  it  affects  any  of  his  rights,  it  is 
idle  to  say  he  makes  the  wiH  in  his  wife's  name,  for  where  het 
property  is  separate,  and  her  own  absolutely^  as  the  ancient 
indowment  at  the  churchgoer,  or  her  separate  settlement,  be 
has  not  the  least  power  by  law  to  make  such  a  will  and  dis- 
pose of  it.  It  is  no  more  his  will  than  the  deed  is  his  deed, 
in  which  she  conveys  her  fee  simple,  and  he  his  life  estate ; 
nor  so  much,  for  it  is  his  deed  quoad  his  life  interest,  though 
hers  to  every  intent  quoad  the  fee,  and  so  are  the  books,  ft 
is  proved  as  hers,  not  as  his,  and  often  she  has  made  a  valid 
testamentary  instrument  before  he  has  seen  it. 
iP{i^'^^'  In  this  case  it  was  held,  that  generally  difemeU  marriage 
staple.  * '  tevokes  her  will  made  before ;  and  this  is  true,  but  not  5- 
tvays,  as  the  word  generaUffj  so  often  used  in  these  cases, 
clearly  imports ;  and  3  Brown  Ch.  Ca.  38*7  ;  6  Bro.  Par. 
Ca.  156;  also,  Rex  v.  Bettesworth^  Stra.  891. 

4  Co.  60,  ^         This  case  proceeded  on  the  ground,  ^encroBy  that  vifimeU 
CeS.  marrii^e  revoked  her  wiH,  but  not  ahrays;   and  the  court 

stated  the  true  principle,  that  is,  that  there  must  be  a  capa- 
city to  devise,  not  only  at  the  making  of  the  will,  but  at  its 
consunnnation  at  death,  except  in  cases  of  insanity,  and  then 
held,  the  wife  loses  this  capacity  by  subjecting  her  will  to  her 
husband's,  and  thereby  losing  her  freedom  of  action.  But 
diis  cannot  be  when  he  renounces  his  control  m  particular  cases, 
and  as  to  her  separate  property ;  and  this  subjection  clearly  is 
hot  to  be  presumed,  where  it  is  specially  provided  against. 
Now  settled,  where  property  is  setded  oil  the  ivife  by 
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Qieaiid  of  truftees  or  nrithoMt^  to  her  sole  tmd  sep^unde  u$e,  or    Csf.  19. 
hy  any  words,  clearljr  expressing  sucb  iotenC,  it  is  exclusiveljr    Art.  22. 
biers,  and  ber  bysband  baa  no  control  over  it,  but  will  be  K^^^r%J 
deemed  to  be  her  trustee  of  it,  and  it  iirill  not  be  liable  for  bis  2P.  w.aitf, 
debts.    As  where  land  was  devised  to  a  feme  covert  to  ber  ^^^"*^* 
gqparala  use^  and  do  trustees  appointed ;  held,  her  husband  Bunb*i87,  ' 
ym»  trustee,  and  though  he  had  become  a  bankrupc,  the  de-  206— dP.w. 
vised  premises  were  not  suUect  lo  the  bankruptcy,  as  bis  in>»  J^y^^. 
lerest  therein  was  only  that  oi  one  holding  the  proper^  and  le-  _6£ast  662. 
gal  title,  as  the  trustee  of  another.    So  eyeo  ilthe  baron  mes 
bis  wife  the  estate  for  her  separate  use,  it  is  valid.   1  RoU.  R. 
334;  3  Atk.  393  j  2  Ver.  669. 

The  wife  cannot  devise  by  her  husband's  consent  her  earn-  wn?"^^  !L 
ings  after  his  death,  but  only  property  over  which  he  has  a  Mod^iijSii! 
di^si^g  power ;  but  alone  can  devise  goods  she  has  as  exec-  — Moor840. 
utrix,  his  assent  cannot  give  her  a  disposing  power  over  goods  "'^'^^-^* 
she  acquires  a&er  his  death.    If  he  once  assents,  he  cannot 
afier  dissent.  2  Mod.  172, 173 ;  Eq.  Ca.  Abr.  66. 

^)1*  What  is  her  separate  property.  To  make  property  such 
the  technical  mode  is,  to  grant,  give,  devise,  or  settle  it  to  her 
sole  and  separate  use  ;  but  these  tecintco/ words  are  not  essential| 
but  any  words  which  clearly  express  such  to  be  the  intention. 
Her  separate  property  is  liable  for  ber  contracts  made  during 
marriage^  and  may  be  taken  by  process  in  equity.  And  so  in 
the  States  in  which  there  are  courts  of  chancery,  and  why  nol 
at  law  by  process  against  that  only,  and  not  against  her  body^ 
or  even  against  that,  where  her  imprisonment  will  in  no  man- 
jier  affect  her  husband's  marital  rights. 

On  the  wedding  night  the  son's  father  gave  diamonds  to  his  '  ^^*  ^^- 
wife.  Held,  her  separate  proper^  and  not  parmhemalia.  '^  ^  3  p  w  sm 
eift  of  ornaments  to  the  wSe  by  ber  husbana  jor  a  stranger^ 
has  been  deemed  in  the  same  point  of  view.  So  where  A, 
the  husband,  bound  himself  to  B  to  pay  to  him  £100  for  the 
use  of  A's  wife,  and  he  did  not  pay ;  held,  B  might  compel  the 
payment,  and  that  B  was  trustee  of  the  money  for  her  ^se;  w# 
often  practise  on  the  principle  of  this  case,  as  the  trustee  who 
sues  and  holds  the  money  is  wholly  independent  of  the 
husband. 

The  wife  granted  an  annuity  out  of  her  separate  property  14Ves.442. 
(or  her  huband's  benefit.  And  held  vaUd,  and  she  wus  not  al« 
lowed  to  plead  she  did  it  by  his  coercion,  firom  fear  of  hin^ 
who  treated  her  harshly  to  get  it.  Chancery  in  this  case  muat 
have  proceeded  on  the  ground,  that  she  acted  as  Sifeme  sole 
as  to  ber  separate  property,  and  acted  freely  and  without  co- 
ercion, that  is,  chancery  did  not  presume  coercioa,  but  doubt* 
less  if  that  was  the  feet,  she  would  have  been  jpemitted  tQ 
pnnre  it^  ap  any  other  person  would  be. 
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Ca.  19.       If  a  wife  advances  her  separate  property  to  relieve  her  htis- 
Art.  32.   band's  estate,  and  takes  his  receipt  for  it,  this  is  no  gift  of  it,' 
V,^v^^  hut  she  is  a  creditor  to  the  amount  and  in  the  place  of  the 
I  Atk.  209.—  mortgagee,  and  must  be  paid  hj  her  husband's  representative 
ap  w'S""  "^^'^^^  ^^  ^^  ^^^  ^®  estate ;  but  if  she  take  no  receipt,  and 
'    has  no  evidence  it  vras  an  advance,  it  vrill  be  deemed  her  gift 
to  him.    So  if  he  use  her  separate  property,  it  is  her  gift  to 
her  husband,  if  no  evidence  presumed  she  meant  it  a  credit. 
So  if  she  advance  her  separate  property  for  the  support  of  the 
family,  whether  a  gift,  or  a  credit,  will  depend  on  die  evidence 
of  the  fact,  and  such  evidence  as  will  prove  a  similar  fact  in 
any  other  case  will  prove  it  in  this ;  usually,  if  she  lend  it  to 
him  on  interest,  it  is  a  credit  and  debt  due  to  her,  and  he  is 
trustee.    It  is  now  clear,  when  the  wife  is  put  under  no  re- 
straint as  to  her  separate  property,  she  can  dispose  of  it  as  she 
pleases,  independent  of  the  trustees,  and  they  must  convey  it 
according  to  her  directions.  They  are  not  appointed  to  con- 
trol her  but  for  legal  form,  and  to  guard  against  her  husband, 
and  generally  she  can  dispose  of  her  separate  property  as  a 
feme  tole  can,  and  also  subject  it  to  her  debts  and  contracts  in 
like  manner,  but  not  in  either  case  so  as  to  afiect  the  rights  of 
1  Salk.  118.-  others ;  nor  can  the  feme  sole  do  this.    She  sues  in  chancery 
edby^ie  w^  b  the  name  of  her  trustees ;  if  there  be  none,  in  the  name  of 
livio^sepaiw    her  husband  and  herself;  if  he  refuse,  in  the  name  of,  or  by  a 
*t«jf oes  to-  prochein  amij  and  she  having  separate  property  may  be  sued 

mainteo^ce.  ^^  ^fi^  '^'«  ^"  *  ^^^  of  equity. 

As  to  her  pauper  settlement,  see  Poor,  ch.  53 ;  but  it  is  the 
better  opinion  that  articles  of  separation  and  separate  mainte- 
nance do  not  exempt  her  husband  from  being  obliged  to  main- 
tain her  on  the  pauper  laws,  for  they  cannot  be  repealed  or 
varied  by  their  agreements ;  but  quaere,  if  divorced  from  bed 
and  board  l^  sentence  of  court,  as  this  is  part  of  the  law ; 
but  if  a  vineuloj  she  is  no  longer  his  wife. 

How  witnesses  or  not,  as  to  each  other,  see  Evidence,  ch. 
90,  a.  7.     As  to  the  due  celebration  of  marriage,  and  age  of 
consent,  see  Marriage,  ch.  46,  and  Divorces,  ch.  46.* 
aw  Bl  loie.      ^^  separate  mamtenance  payable  quarterly,  is  to  be  ap- 
portioned at  her  death. 

^  12.  Contracts  for  stratum.    It  is  now  beyond  all  doubt 

that  these,  and  for  separate  maintenance  for  the  wife,  are 

valid,  not  only  b  equity  but  b  law,  as  before  stated  ;  and  see 

10  Vesey  191 5  2  Vent.  217 ;  2  Atk.  611,  699;   2  East  282, 

a  AA  oi^  J^Mi^^U  v-  Chambers.   The  trustee  need  not  covenant  to  b- 

295  to  29?!—  df  "^i^ify  ^e  husband  against  his  wife's  debts,  b  order  to  bind 

RiMTe'flD.R.  him.   If  no  creditors,  he  is  bound,  and  if  creditors,  the  settle- 

213, 214,  be.  ment  will  be  enforced,  she  paybg  them.    Lord  Hardwicke 

held,  a  contract  between  husband  and  wife,  without  a  trustee, 
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Ibr  a  separate  maintenanee,  was  binding  on  him,  and  to  be  en-    Ch.  19. 
forced  in  chancery  m  her  suit  against  him ;  and  his  letter  to    Art.  22. 
her  father,  promising  to  pay  her  a  sum  of  money,  was  a  con-  ^.^y^^ 
tract  to  her,  and  valid  to  this  purpose  ;  and  in  point  of  publiq 
policy  it  is  as  unexceptionable  as  a  contract  widi  the  interven- 
tion of  a  trustee,  a  case  doubted  by  none  of  late  years.  All 
these  contracts  are  rendered  void  by  fraud  or  concealment, 
practised  on  any  party  concerned.    1  Vem.  36B,  475 ;  2  Ves. 
276;  11  Ves.  166;  1  Bro.  543. 

^  13.  Herpertony  haw  liable  to  imprisonment  or  not  in  eivU 
aettam.    The  husband  in  custody,  before  declaration  she  must  ^  ^^^  '^^ 
be  arrested,  he  to  give  bail  for  both. 

BoA  rendered  after  judgment  in  discharge  of  bail,  wife  di»-  ^  ^'^'  *^ 
charged  on  motion. 

Both  taken  in  execution  in  an  action  for  her  assault ;  both  l  Wilt.  149. 
equally  charged  in  trespass.    White  v.  Oldridge.  \^'  Raym. 

The  feme  d%tm  sola  gave  a  warrant  of  attorney  and  mar-  LoA.  3S0.— 
tied;   leave  given  to  enter  up  judgment  against  both,  but  1  oS^^?'^* 
Salk.  399,  it  b  said  an  after  marriage  revokes  such  a  warrant.  |28  '* 
Salk.  117. 

In  custody  on  mesne  process^  she  shall  be  discharged  on  ^  W.  Bl.  720. 
common  bail,  ami  this  given  by  her  husband. 

On  the  feme's  contracts,  interlocutory  judgment  was  had  ^Eastsai, 
agunst  her ;   she  married ;    pit.  got  judgment  and  execution  Haochio.' 
against  her  alone,  and  did  not  join  her  husband  by  scire  facias* 
Execution  by  capias  against  her  alone  was  well  issued,  (the 
ph.  knew  of  the  marriage)  for  it  followed  the  judgment,  and  it 
was  her  own  act  to  marry  pending  the  suit. 

A  wife  sued  alone,  has  no  claim  to  be  delivered  out  of  cus-  l<oifia9e. 
tody  on  motion,  unless  it  be  shewn  she  lives  with  her  husband^ 
and  openly.   2  W.  Bl.  903. 

The  wife  dum  sola  gave  her  bond  and  married  A,  both  out-  s  Wil9. 127» 
lawed,  and  her  separate  goods  were  taken  m  execution.  Out-  KenDedy  & 
lawry,  as  to  her  set  aside,  but  not  the  execution.    It  was  ax. 
deemed  proper  her  separate  goods  should  be  taken  to  pay 
her  debt  contracted  dum  sola. 

A  wife  discharged  on  common  bail,  sued  for  goods  sold  and  V^^' 
delivered  to  her  by  the  ph.,  then  knowmg  she  was  a  married  q^o^ 
woman,  though  living  apart  from  her  husband,  with  a  separate 
maintenance. 

$  14.  If  the  husband  claim,  in  equity,  the  wife's  fortune,  by  Pr.Ch.ea. 
reason  of  his  settlement  made  upon  her  before  marriage,  it  el^j^Q^^ 
must  clearly  appear  in  it  he  was  intended  as  a  purchaser  of  it  sveror^oa, 
to  carry  to  his  representatives,  (he  dying  in  her  life  time,)  all  Sjjf?'^  *• 
her  thmgs  in  action,  not  reduced  by  him  into  possesion;  so  of  Anb-^T 
any  part.  2  Yes.  675.  And  if  he  so  acquires  her  portion  she 
has  at  the  tune  of  the  settlement,  he  does  not  acquire  any 
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C««  30»  future  aocesrioo  to  it,  udI«3s  expressly  mouioiied*  6  Ve^.  jr« 

^r^.  1.  385,  Drew  v.  Deonuoo ;  9  Ves.  jr.  87,  Mitibrd  v.  Mkford. 
^^v^^       ^15,  When  land  or  stocks  are  devised,  or  convejred,,  or 

2  Vera.  669.  transferred  to  the  wife^  her  separaU  tae,  and  no  trustees 

316^6^'  interposed,  her  husband  becomes  her  trustee  by  constructioo 

t.Dw'u^  of  law,  and  is  accountable  in  chaneejrjr  accordingly.   And  there 

Dariey  V.  is  no  difference  where  a  trust  is  created  by  the  act  of  the  par- 

3Vw^ri66,  ^y*  ^^  ^y  ^^  ^  ^^^  '^"'^  ••  Budder,  Bunb.  187 ;  3  Atk. 
Brown  r.  399 ;  9  Ves.  jr.  369,  Rich  v.  Cock^)  ai^d  equi^  will  noC 
Ovk».  only  jraise  a  trust,  but  will  infer  some  gifts  from  the  nature  of 
tbem  to  be  to  her  separate  use,  though  not  expressly  so  madcc 
3  Atk.  393,  Graham  v.  Londonderry.  But  the  intention  musl^ 
be  clear,  to  destnqr  his  marital  rigbts  in  her  proper^.  6  Yes. 
jr.  517,  Lumb  v.  Milnes;  do.  545,  Hartley  v.  Hurle }  3  P.  Wt 
955;  Atk.  278;  3  Atk. 72,  270;  3  Br« Ch. R. 340 :  2Vem. 
385. 
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ASSUMPSIT.    BILLS,  NOTES,  AND  NEGOTIABLE  CONTRACTS. 

Af  to  evi-  Actions  of  as$umfnt  grounded  on  bilU  iff  exchange,  an4 
deoce  herein  Other  negotiable  contracts  have  become  very  numerous  in  the 
•^.JF***  ^*    United  States,  as  well  as  in  the  British  dominions,  from  an 

a.lO;asto.  •  «•        i  «  ... 

variances  be-  uxunense  uierease  of  trade  and  commerce  witbm  a  century 

tween  Uie      past.  Aod  law  books  and  adjudged  cases  on  these  subject  have 

SZdiSti^n    ^^  "**"*  ""^'^  increased.  Even  as  late  as  1770,  all  the  Eng- 

see  Vari-    '    lish  }aw  books  then  published  unon  the  subject  of  commerce 

ance,  indei.   ^j^  negotiable  contracts  might  nave  been  read,  and  even  stu*' 

dence^  Me     ^^^  ^  *  ^^^  weeks  by  an  English  or  an  American  la^wrer. 

Evidence.      These  in  forty  years  since  have  probably  increased  tenfold^ 

ch.80  to  Ch.  imjj  ^g  ^  rt^dly  increasing  in  bulk  and  value.    To  bring 

into  view  the  laws  at  large  on  these  important  subjects  would 

require  thousands  of  pages ;    whereas  only  leading  principles, 

illustrated  by  a  few  adjudged  cases,  can  be  here  noticed, 

these  briefly  stated  and  selected  from  the  best  authorities. 

See  Chose  m  Action,  Ch^  34^ 

a  BL  Cool        Arx«  1.  Ckneral  principles.    A  HB  tf  exchange  is  a  writ- 

Cunn^^    ten  request,  and  a  sunple  contract,  made  by  one  man  on  an- 

sieJ^         other,  desiring  bim  to  pny  naenies  to  a  third  person,  on  the 

12  Mod.  100.  drawer'^  account,  and  is  (qreign,  when  drawn  on  a  merchant 

i-1i!m^'   ^^bipad^  «94  inland,  wbea  dnuno^  <m  one  in  the  Jdogdooi  ojr 

867. 
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government  by  a  drawer  there.    A  foreign  bill  was  originalI)r    Ch.  20. 
negotiable,  and  is  an  bstrument  of  the  law  merchant.    This    Art.  1. 
law  merchant  is  a  part  of  the  law  of  nations,  in  which  a  con-  ^^V^l 
sideration  is  not  material  to  make  a  contract  valid,  and  is  part 
^  the  common  law  of  England  and  America. 

^  3.  By  these  English  statutes  of  William  the  Thurd  and  9  tad  lo  W. 
Anne,  inland  bills  are  put  on  the  same  footing  as  foreini  ones ;  gjjj^'iof'^ 
**  so  that  now  m  taw,  there  is  no  manner  of  difference  netween  adm,  Ck.  9^ 
tbem.^ 

(^  3.  No  precise  form  of  words  is  necessary  to  make  a  bill  s  B1.  Com. 
or  note,  and  the  bare  drawing  a  bill  makes  the  drawer  a  mer-  ^jJiod  ao. 
chant  as  to  that  bill. 

<}  4.  The  acceptor  of  a  bill  of  exchange,  when  accepted,  is  2  Barr.MQ, 
the  original  debtor,  and  the  drawer  is  liable  only  on  his  de-  678,Hylent. 
fault.     And  when  endorsed  it  is  a  new  bill  between  die  en-  ^  show  ooZ 
dorser  and   endorsee,  and   there  is  no  difference  between  —  i  Saik.  138. 
foreign  and  inland  bills ;  and  the  endorsee  may  sue  the  endor-  jZ^/*^ 
ser,  though  there  be  no  demand  upon,  or  even  inquiry  after 
the  drawer,  and  declare  accordingly. 

<^  5.  But  the  maker  of  a  note  is  as  the  acceptor  of  a  bill,  ^^S?'^  ^ 
and  there  must  be  a  demand  on  him,  and  notice  thereof  to  the  4^17,   '     '^' 
endorser  before  he  can  be  resorted  to  by  the  holder :  the 
maker  is  the  real  debtor. 

^  6,  A  promissory  note  is  a  direct  and  plain  engagement  imp.  389^ 
m  writing  to  pay  monies  specified,  at  the  time  therein  limited,  ^^  ^^  ^'^'^ 
to  a  person  therein  named,  or  sometimes  to  his  order,  at  to 
bearer  at  large.   And  by  the  3d  and  4th  of  Anne  these  money 
notes  are  made  negotiable,  assignable,  and  endorsible  in  like 
manner  as  bland  bills  of  exchange  are. 

§  7.  Before  a  note  is  endorsed,  it  is  wholly  an  instrument  ^®*  ?J?^** 
of  municipal  law,  and  a  want  of  a  consideration  is  a  clear  tion^sBoiT. 
t>bjection  ;  but  when  it  is  endorsed,  then  it  is  as  a  bill  by  the  <(7S,  Hylen  9. 
statute,  and  is  governed  by  the  law  tnerchanL    It  then  begins  ^p"^*"" 
to  resemble  a  bill,  the  endorsement  is  the  payee's  order  on  the  407.^cbittj 
maker,  his  debtor  by  the  note,  to  pay  the  contents  to  the  ^'.*.^'??5' 
endorsee.    The  maker  by  drawing  the  note  has  promised  and  "    *^*^ 
accepted  to  pay ;  and  he  now  stands  in  the  situation  of  the 
acceptor  of  a  bill,  each  is  the  original  debtor,  and  in  a  bill  or 
note  endorsed  a  consideration  is  presumed. 

§  8.  Notes  and  bills  are  always  presumed  to  have  been  p^|[|^^' 
made  on  good  consideration,  unless  die  contrary  be  shewn  by  wood, 
the  deft.,  and  the  pit.  need  not  aver  or  prove  one.    This  point 
was  settled  A.  D.   1785,  in  White  v.  Sedwick.     So  also  an  ^y^  41 
endorsement  supposes  a  consideration. 

^  9.  Bat  in  France,  by  an  ordinance  of  March  1673,  not  Kjd  31,  4i, 
only  "  value  received"  must  be  inserted  in  a  bill,  but  its  kind,  ^{^jjj^  '' 
whether  money,  merchandise,  be.    Deft,  may  prove  an  ille- 
gal consideration,  1  W.  Bl.  445. 
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Ch.  20.        ^  10.  A  negotiable  note,  given  in  conaderatioo  of  a  simpfe 

Art.  2.      contract  debt  is  a  discharge  of  it.     If  several  sign,  and  it 

\^^y^j  begins,  I  promise  be.  it  is  joint  and  several.     Held,  that  bilb 

a  Mass.  R.      of  exchange,  and  promissory  negotiable  notes  are  dtsdnguisbed 

^.— Chitty  from  all  other  parol  contracts,  becaase  prima  fade  evidence 

MandeviUev.  of  valuable  consideration,  as  between  the  original  parties,  and 

Welch,  6     '  agamst  third  persons.     2    Where  the  owner  of  a  chose  w 

^^2M        ^'^^  assigns  it,  he  cannot  defeat  the  assignee's  right  in  his 

'  suit  to  recover.     3.  It  is  immaterial  whether  the  assignment 

be  good  at  law,  or  in  equity  only ;  this  doctrine  can  apply  only 

to  all  due  on  the  contract  assigned.     The  assignment  and 

notice  of  it  to  the  maker  were  specially  replied  to  a  plea  of  a 

•  release  made  by  Welch,  by  whom  this  action  was  brought,  for 

the  use  of  A.  Prior  against  MandeviUe  be.  maker.  The  chose 

b  action  assigned  was  a  covenant. 

awheatoo         ^11.  When  the  second  day  of  grace  falls  on  Saturday,  it 

102,  Bussard  jg  the  last  day  of  grace,  and  notice  to  the  drawer  of  a  biU  od 

venng.   ^^^  ^^^^  ^^  ^^^  payment,  after  demand  on  the  acceptor  on 

that  day,  is  sufficient.  2.  Post-office  notice.    So  it  is  sufficient 

notice  to  the  drawer  to  put  proper  notice  into  the  post-office, 

where  the  persons  lived  in  diffisrent  places. 

6  WbeatoD         ^  12.  The  same  rule  as  to  the  endorser  of  a  note,  as  to  last 

bereer^.     '  ^V  of  grace.     So  as  to  post-office  notice,  and  it  is  not  neces- 

Be2l.  sary  to  give  notice  to  the  deft,  to  produce  the  letter  giving 

notice,  before  such  evidence  can  be  admitted. 

Toaog9.  ^  13.  No  protest  of  a  promissory  note,  or  inland  bill  of 

6^h  V     exchange  is  necessary,  and  the  endorsee  of  such  note  of  one 

146, 672.       state,  may  sue  the  endorser  of  another,  in  the  Federal  courts, 

l<ror  is  such  a  whether  the  endorser  or  drawee  can  sue  the  maker  in  them 

5I!l!l^  «f7k\  or  °ot.     The  note  was  made  by  one  citizen  of  Tennessee  to 

facu  in  it      another,  and  endorsed  to  Bryon  b  al*  citizens  of  Pennsylvania. 

See  Ch.  187,  a.  7,  s.  45.     This  action  was  viewed  as  being 

on  the  endorser's  new  contract  to  endorsee  of  another  state. 

Union  Bank        ?j  14.  If  an  endorser  make  a  writing,  and  there  is  a  qucs- 

6  w^eMon     ^^^  if  thereby  he  waive  notice,  and  demand,  parol  proof  is 

672.  admissible  to  shew,  that  it  was  the  understanding  of  the  parties, 

that  the  demand  and  notice  required  by  law  to  charge  the 

endorser  should  be  dispensed  with.    Protest  belongs  to  foreign 

mercantile  transactions  only ;  as  to  them  it  is  indispensable  to 

make  the  drawer  of  a  bill,  or  endorser  of  a  note  liable.     On 

foreign  bills  it  is  the  evidence  of  demand,  and  has  a  binding 

effect. 

S  B1.  Com.         Art.  2.  The  property  considered.    The  payee  of  a  bill  oir 

tm'^  ?     note  has  clearly  a  property  vested  in  him,  not  in  possession, 

aSo.1-  '         but  in  action,  by  the  express  contract  of  the  drawer,  in  case  of 

a6how236, 

Omnt  V.  Vaugbao,  cited  1  Cranoh  296.-Chitty  on  BilU  886, 391,  393,  899,  408,  416,  488, 

442. 
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ft  note,  and  by  his  implied  contract  in  case  of  a  biM ;  lo  wit^    Ch.  30« 
that  provided  the  drawee  do  not  pay  it,  the  drawer  wtli,  and    Art.  3^ 
this  yeited  property  when  assigned,  may  be  recovered  by  the  V^^V^^ 
assignee  or  endorsee  in  his  own  name.     And  if  a  note  be 
payable  to  A  or  bearer,  payment  may  be  demanded  by  any 
bearer.     It  is  the  right  or  power  in  the  endorsee  or  bearer^ 
to  sue  the  note  or  bill  in  his  own  name,  and  to  his  own  use, 
that  evidences  the  negotiability  of  the  contract.     Hence,  it 
is  only  a  money  contract,  diat  can  be  so  sued,  that  is  negotiable, 
or  a  contract  to  pay  money  akme ;  for  one  principal  intenc  is,  it 
pass  as  money  from  man  to  man,  this  k  could  not  do  if  doI 
payable  in  money. 

Art.  3.  What  is  a  negotiMe  contract.    Ij  1.  These  nego-  ^^fo  M^ 
tittble   contracts,   in  many  respects,  serve  the  purposes  of  2mj'814&. 
money,  and  differ  but  litde  from  bank  bills,  payable  to  one  or 
bearer,  and  they  are  made  negotiable  by  ceruin  English  sta^ 
tutes  adopted  in  many  of  the  United  Stales,  expressly  or  in 
practice.     See  Ch.  24,  Chose  in  Action. 

§  2.  These  statutes  provide  as  follows  : 

First,  that  of  William  III.  enacts,  that  "  aU  and  every  bill,  l\^^^^ 
or  bills  of  exchange,  drawn  in,  or  dated  at  and  from  any  trad-  ' 
ing  city  or  town,  or  other  place  in  the  kingdom  of  England  &c.| 
of  the  sum  of  £5  sterling  or  upwards,  upon  any  person  or 
persons,  of  or  in  London,  or  any  other  trading  citf,  town,  or 
any  other  place,  (in  which  said  bill  or  bills  of  exchange  shall 
be  acknowledged  and  expressed  the  said  value  to  be  received) 
and  is,  or  shall  be  drawn,  payable  at  a  certain  number  of  days, 
weeks,  or  months  after  date  thereof,  that  from  and  after  pre*^ 
"sentation  and  acceptance  of  the  said  bill  or  bills  of  exchange; 
(which  acceptance  shall  be  by  the  '  underwriting  the  same 
under  the  party's  hand  so  accepting,)  and  after  the  expira^ 
tion  of  three  days  after  the  said  bill  or  bills  shall  become 
tlue,  the  party  to  whom  the  said  bill  or  bills  are  made  payable, 
his  servant,  agent,  or  assigns  may  and  shall -cause  the  same 
bill  or  bills  to  be  protested  by  a  notary  public,  and  in  default 
of*  such  notary  public,  by  any  other  substantial  person  of  the 
city,  town,  or  place  in  the  presence  of  two  or  more  credible 
witnesses ;  refosal  or  neglect  being  first  made  of  due  payment 
of  the  same,  which  protest  shall  be  made  or  written  under  ft 
fair  copy  of  the  said  bill  of  exchange,  in  the  words  and  form 
following  t 

Know  ftU  men,  that  I,  A.  B.  of  the  said  -^'— *  have  demand* 
ed  payment  of  the  bill  of  which  the  above  is  a  copy,  which  the 

said did  not  pay,  wherefore  I,  the  said  — —  do  hereby 

protest  the  said  biU. 

Dated  this day  of ." 

By  the  eecond  and  third  sections  of  this  act,  notice  hereof 

voi^.  I.  49 
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C«.  90.    nKiBt  be  given  in  fourteen  days,  to  liie  party  from  nrhom  lb« 
Jlrt.  S.     lull  was  received,  "  who  is,  upon  producing  aucb  protest,  to 
S^^y^j  repay  the  said  bill  or  bills,  togeither  with  all  interest  and 
charges,''  from  the  day  of  the  protest ;  and  if  not  so  notified^ 
the  holder  bears  all  losses  &c.   And  if  a  bill  be  lost  within  the 
time  for  payment,  then  the  drawer  shall  give  another  bill  of 
the  same  contents  to  the  person  to  whom  so  delivered ;  he 
giving  security,  if  demanded,  to  indenmify  be. 
8  &  4  of  By  the  statute  of  Anne  it  is  recited,  that  money  notes  are  not 

^°®*  negotiable,  so  as  that  the  assignee  may  sue  in  his  own  namoi 

These  sta-  ^  enacted,  *'  that  all  notes  in  writing,  that  after  the  first  day 
tntes  wera  of  May  1705  shall  be  made  and  signed  by  any  person  or  per* 
adopted  ia  sons,  body  politic  or  corporate,  or  by  the  servant  or  agent  of 
il^^ll^but  ^y  corporation,  banker,  goldsmith,  merchant,  or  trader,  ^fAo 
not  in  Vir-  is  usually  entrusted  by  him,  her,  or  them,  to  sign  such  promis- 
fc^'  h  ^^  notes  for  him,  her,  or  them,  whereby  such  person  or 
200,^.  persons,  body  politic  or  corporate,  his,  her,  or  their  servant  or 
agent,  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other 
person  or  persons,  body  poKtic  or  corporate,  his,  her,  or  their 
order,  or  unto  bearer,  any  sum  of  money  mentioned  in  such  note, 
shall  be  taken  and  construed  to  be  by  virtue  thereof,  due  and 
payable  to  any  such  person  or  persons,  body  politic  and  cor- 
porate to  whom  the  same  is  made  payable ;  and  also  every 
such  note  payable  to  any  person  or  persons,  body  politic  or 
4Dorporate,  his,  her,  or  ^ir  order  shall  be  assignable  and  en* 
dbrsible  over  in  the  same  manner,  as  inland  bills  of  exchange 
are  or  may  be,  according  to  the  custom  of  merchants ;  and 
diat  the  person  or  persons,  body  politic  and  cmrporate,  to 
whom  such  sum  of  money  is  or  shall  be  by  such  note  made 
payable,  shall  and  may  maintain  an  action  for  the  same  in 
flitch  manner  as  he,  she,  or  they  might  do  upon  any  inland  bill 
of  exchange,  made  and  drawn  acc(N*ding  to  the  custom  of 
merchants,  against  the  person  or  persons,  body  politic  or  co^> 
porate,  who  or  whose  servant  or  agent,  as  aforesaid,  signed 
the  same.  And  that  any  person  or  persons,  body  politic  or 
corporate,  to  whom  such  note,  that  is  payable  to  any  person  or 
jpsrsons,  body  politic  or  corporate,  his,  her,  or  their  order,  is 
endorsed  or  assigned,  or  the  money  thwein  mentioned,  or- 
dered to  be  paid  by  endorsement  thereon,  shall  and  may 
■rainiun  his,  her,  or  their  action  for  such  sum  of  money,  either 
against  the  person  or  persons,  body  politic  or  corporate,  who 
cnr  wkose  servant  or  s^^nt,  as  aforesaid,  signed  such  note,  or 
a^inst  any  of  the  persons  that  endorsed  the  same,  in  like 
nlanner  as  in  cases  of  inland  bills  of  exchange.''  And  in 
every  such  action  the  pit.  shall  recover  his  damages  and  eosis 
of  suit,  or  if  he  fail,  then  the  deft,  his  costs. 
This  statute  of  3  b4  of  Anne  further  pvovidae,  dial  any 
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bill  described  in  the  9  b  10  Wm.  ttl,  pceseated  to  a  party  Ch.  20* 
on  wbofD  drawn,  and  refused  to  be  accepted  by  uoderwritiog  Art.  3. 
the  same,  shall  bjr  the  bolder  be  ^^  protested  for  non-accept- 
aDce,  as  io  cases  of  foreign  bills  of  exchange,"  ^^  provided  that 
no  acceptance  of  any  such  inland  bill  of  exchange  shall  be 
sufficient  to  charge  any  person  whatever,  unless  the  same  be 
underwritten  or  endorsed  in  writing  thereupon."  And  if  not 
so  accepted,  no  drawer  shall  be  liable  to  pay  costs,  damages« 
or  interest  thereon,  unless  such  protest  be  made  for  non-ac- 
ceptance, and  within  fourteen  days  after  such  protest,  the 
same  be  notified  to  him  from  whom  the  bill  was  received ; 
and  if  such  inland  bill  be  accepted,  and  not  paid  in  three  days 
after  due,  then  no  drawer  shall  pay  costs,  damages,  or  inters 
est  thereon,  unless  protested  and  notified  as  aforesaid ;  but  if 
either  protest  be  made  for  non-acceptance,  or  non-payment, 
the  drawer  is  made  fiable  to  costs,  interest,  and  damages,  or  if 
notice  be  so  given  ;  but  no  protest  is  necessary,  unless  the  bill 
be  expressed  to  be  for  wdi$e  received^  unless  the  bill  be  for 
£20  or  more,  and  the  protest  may.  be  made  by  such  persons 
as  are  designated  by  the  said  act  of  9  b  10  of  W.  UL 

And  it  is  forther  enacted,  that  if  any  person  accept  such  bill 
in  satisfaction  of  any  former  debt  due  to  him,  the  same  shall 
be  deemed  full  pajrment  thereof,  if  he  who  accepts  such 
bill  for  his  debt,  do  not  take  his  due  course  to  obtain  payment 
thereof,  ^'  by  endeavouring  to  get  the  same  accepted  and  paid^ 
and  make  his  protest  as  aforesaid,  either  for  non-acceptance 
or  non-payment  thereof."  ^^  Provided  that  nothing  herein 
contained  shall  extend  to  discharge  any  remedy,  that  any  per- 
son may  have  against  the  drawer,  acceptor,  or  endorser  of 
such  biil;"  It  will  be  observed,  thai  this  statute  recited  that 
money  notes  were  not  so  uegottabie  as  that  the  assignee  could 
sue  in  his  own  name,  and  then  makes  them  negotiable.  In 
the  Appendix,  1  Craneb  367  to  461,  many  cases  are  collected, 
to  shew,  a  money  note  payable  to  A  or  order,  was,  before  the 
statute  of  Anne  negotiable  as  an  inland  bill,  and  that  as  a  foreign 
bill  was.  It  is  a  question,  if  all  these  cases  are  sufficient  to  over- 
turn the  express  authority  of  this  statute,  and  the  direct  dec is-^ 
ion  in  Clarke  v.  Martin,  1  Cranch  408,  411,  and  in  four  other 
caseSf  not  within  tiie  custom  of  merchants  Uo,     See  Post. 

As  these  statutes  are  in  general  the  foundation  of  negotiable 
paper  in  the  United  States,  they  are  thus  cited  verbatim  in 
their  essential  parts,  and  the  substance  of  all  the  otlier  parts 
taken. 

Contracts,  to  be  negotiable,  must  be  for  the  payment  of 
monei/j  and  rest  on  the  gmeral  credit  of  the  maker.  It  can 
answer  their  useful  purpose  only  by  making  them  a  good  de- 
mand ag^st  him  any  wherOi  and  payable  in  money,  and  ab- 
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Ch.  20.  solutely.      If  only  a  detmnd  on  a  particular  fuod,  or  payable 

Jlri^  3*  in  bulky  articles,  or  on  condition,  their  general  use  and  circo-' 

l^^^py*^^  lation  must  be  defeated.     It  is  not  necessary  to  express  value 

4  Maole  &  s.  received  in  a  bill  of  exchange  ;    may  be  payable  on  condition 

^-  to  be  void  in  a  certain  event. 

1  Stra.  24,  ^3.  What  notes  are  good  and  n^otiable.  A  note  paya* 
Franknn  ~  ^^^  "  "*  ^^  months  after  such  a  ship  is  paid  off,"  is  negotia- 
Kyd  38.  ble  ;  for  this  is  a  thing  of  a  public  nature,  and  morally  certain, 

and  need  not  be  physically  so*     It  is  enough  the  payment  be 
certain  in  a  moral  sense. 

2  Stra.  1217,  ^4.  So  to  pay  ^^  in  six  weeks  after  the  death  of  the  deft's.  fa- 
Cooke  V.  iijg-  f^j.  value  received,"  is  eood  ;  for  the  payment  is  certain. 
T^iiies  393.     &ud  Only  the  time  when,  is  uncertain.      So  is  the  case  of  all  biUa 

payable  in  so  many  days  after  sight,  as  it  may  be  not  certain 

when  they  will  be  presented^      It  is  sufficient  if  payable  in  all 

events,  though  uncertain  whether  in  a  longer  or  shorter  time. 

]  Burr.  226         ^  5.  So  a  note  to  an  infant  is  valid  and  negotiable,  ^*  paya- 

Go88  r.  Nei-   ble  when  he  shall  come  of  age,  specifying  the  time,   12th  of 

e'imT*^*'  June,  1760."      So  to  pay  to  A  or  order,  on  a  day,  or  when 

he  completes  a  building. 
1  Wiis.  262,        ^  6.  So  a  note  to  pay  to  A  or  order,  £8,  on  paying  off  the 
£vaiis  V.  Un-  wages  of  a  public  ship,  is  negotiable.     S^e  Edie's  case,  a.  5. 
1  Stra.^64  ^'^'  ^°  ^  promise  to  pay  £d  to  B,  for  a  debt  due  from  C 

Poplewell  v.   to  B,  is  negotiable,  for  this  is  a  sum  to  be  paid  in  all  events, 
?^s*^"^     and  one  man  may,  in  writmg,  promise  to  pay  another's  debt. 
Uo^v.Let.  ^^  ^  promise  to  account  with  T.  T.  or  his  order,  for  value 
received  by  me,  is  a  negotiable  promise.     Same  case,  8  Mod. 
362  ;  see  Stevens  r.  Blunt,  and  2  Ld.  Raym.  1396. 

^  8.  So  a  promise  by  the  maker  of  a  note  to  pay  out  of  a 
^M^  particular  fund,  then  m  his  power,  is  negotiable  ;  for  though 
296, 316.~  this  is  named,  there  is  an  obligation  generally  on  his  personal 
7D.  & E.       credit  to  pay,  the  bare  making  the  note  bemg  an  aoknowledg- 

3  Caines  137.  ^^^^  ^^  ^^  money  in  his  hands ;  he  may  be  sued  though  this 
1  Daii.  194.     fimd  should  fail ;  but  a  bill  accepted  on  such  a  fund,  its  nego- 
tiability ceases.     See  Ch.  BO,  a.  4,  s.  7. 

If  part  of  a  note  be  paid,  it  is  negotiable  for  the  residue, 
but  not  for  a  part  of  what  is  due,  as  the  right  of  action  cannot 
8  Jobns^  r!~  be  divided.    Several  cases,  Post.     A  made  his  note  to  B  or 
485.  order,  and  minuted  on  it,  B  was,  as  the  consideration,  to  as- 

sign A  a  judgment  against  C  ;  this  is  negotiable.  But  quiere. 
CoDD.  110.—  ^  9.  The  following  notes  are  not  negotiable^  to  teit :  One 
^y**^-v  to  pay  £60,  or  render  his  body  to  prison  ;  because  the  note 
487  Carlos V.  ^^  contingent;  for  if  the  body  be  rendered,  the  money  wiU 
Fancourt.—  never  become  due ;  and  not  being  negotiable  when  made,  it 
CbHty  37,38.  c^nQot  become  so  afterwards.  One  paid  by  the  last  endorser 
ceases  to  be  negotiable*    3  Mass*  R.  465f 
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^  10.  So  a  promiie  to  deliver  a  horse,  and  pay  money ;    Ch.  20. 
for  it  must  be  all  money  on  a  true  construction  of  the  statute,    Art.  3. 
and  because  if  part  of  tbe  payment  could  be  in  Such  an  arti-  vi^V^^ 
de  as  a  horse,  it  would  make  the  note's  currency  very  incon-  2  Stra.  1271 

venient.  Martin  t». 

^11.  So  a  promise  to  pay  A  £60,  if  B  do  not  pay  it  in  cuSn'^m.— 
^x  weeks  ;  for  it  is  uncertain  who  is  to  pay.      A  bill  of  ex-  imp.  892.— 
change,  not  to  order,  nor  like  words,  is  not  so  endorsible  as  c;bitty  261. 
tbe  endorsee  can  sue.     1  Dallas  194. 

^12.    So  to  pay  £10,  if  he  do  not  render  a  prisoner  by  ^^^  ^ 
such  a  day  ;  for  there  is  no  certainty  the  money  will  be  paid. 

{^13.  So  to  pay  10  days  after  the  deft,  shall  marry ;   for  it  2  stra.  1161, 
is   uncertain   if    he   will  ever  marry;    and  so  if  the  money  Beardeslyr. 
will  ever  become  due.      A  promissory  note  is  not  negotia*  ^*"**''^"'- 
ble  at  common  law.     2  Ld.  Raym.  775,  825 ;  Salk.  129 ;   2 
Ld.  Raym.  757. 

^14.  So  to  pay  on  the  death  of  A,  provided  he  leave  suf-  1  BQrr.d25, 
ficient  estate  ;  for  if  he  do  not  leave  sufficient  estate,  the  mon-  Roberu  v. 
^  will  never  become  payable.     Note  not  to  order,  is  not  ne-  ^«**'®- 
gotiable.     2  Dallas  250. 

^  15.  So  to  pay  B  or  order,  £300,  in  good  East  India  Bol.  N.p. 
bonds ;  for  these  bonds  are  not  money.      So  to  pay  when  a  266,  Moore  r. 
house  is  sold.    2  Bos.  k  P.  443.  Chiity  2eo, 

^  16.  So  a  note  payable  in  foreign  bills,  that  is,  bank  bills  261. 
of  certain  country  banks,  that  passed  at  about  two  per  cent  tl^^'  ^ 
under  par,  is  not  negotiable ;    for  it  is  not  a  cash  note,  or  for  Pales.— 
money,  within  the  meaning  of  the  3  k  4  of  Anne,  though  l  Bay..  66.^ 
never  enacted  in  Massachusetts,  yet  "  in  practice,  the  provis-  J*^**"**  ^ 
ions  of  the  first  section  were  early  adopted."      See  Sanger 
IT.  Stimpson,  a.  10.     So  a  note  to  pay,  provided  a  ship  arrive 
at  her  port,  free  from  capture  and  condemnation.      15  Mass. 
R.  387. 

^17.  So  to  pay  out  of  the  deft's.  monies  that  should  arise  6  T.R.  482^ 
from  his  reversion  of  £43,  when  sold.      2  Ld.  Raym.  1361,  Carlos «. 
1563;  3Wils.207.  '^"^^'*^- 

^  18.  So  a  promise  to  pay  Herle  £50  on  demand,  out  of  mon-  Stra.  60i» 

ey  in  your  hands,  belonging  to  the  owners  of mines,  being  ^"^^^ 

part  of  the  conaderation  for  the  manor  of  W.      This  is  only  Kyd  847 
a  bare  appointment  to  pay  money  out  of  a  particular  fund,  and 
cannot  answer  the  necessities  or  purposes  of  trade  and  com- 
merce ;   see  1  Bos.  U  P.  398. 

^19.  So  to  pay  out  of  W's  money  as  soon  as  you  shall  re-  3  wut.  flw. 

ceive  it.     So  an  olrder  to  pay  on  the  account  of  freight,  when  —%  w.  Bl. 

accepted  to  pay  on  such  a  particular  fund,  is  not  understood  J^Tlf  **** 

to  be  on  the  general  credit  of  the  acceptor,  so  that  in  all  Dougl.  671, 

events  he  may  be  called  upon  to  pay  his  acceptance.  Pienon  v. 

Dunlap. 
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Ch.20.        §20.  AiiocetopqrtotbeonlerorA,ertoAarhi80(fo, 

Art.  5.     is  the  same,  and  A  tmy  sue  in  both  cases.     10  Mod.  286. 

\^^Y^^j      §  21.  So  a  promissofj  oole  lo  bearer,  payable  in  goods,  is 

sMam^r.      not  a  negodaUe  securi^,  within  the  12th  sectioo  of  the  act  of 

Km^^**  Feb.  28,  1795,  respecting  trustees;  only  the  origbal  prom- 

^mLm.        i'^^^  can  sue  it. 

3Mmj^         <^  22.  a  promissory  note  or  biO  of  exchange,  once  paid, 
lewJuu-^  *'  ceases  to  be  negotiable,    as  where  the  note  had  been  paid 
Chitiy  106.     by  the  second  endorser;  bm  the  person  who  makes  the  endinrse- 
meut  may  be  liable  oo  his  [nomise.    If  an  endorser  or  draw- 
er pay,  he  must  sue  a  prior  party,  not  one  after  the  party  pay- 
ing- 

1  W.n.  446.      Abt.  4.  Abtet  4^.  void  bj/  eariaim  tkUnies.     §  1.   Certain 

statutes  here,  as  ni  ELnghnd,  as  the  sututes  against  osuiy, 
against  gaming,  be.  make  all  usturious  notes  and  contracts,  and 
*  all  gaming  notes  and  contracts,  absolutely  void,  in  whosesoever 
hands  they  come.  For  particular  cases,  see  Conaderation, 
Usury,  Gaming,  be. 
cyttj  66,  ^  ^*  -^d  where  a  note  is  made  void  by  statute,  as  for  imi^ 

Bowyer  «.      ry  &c.,  the  consideration  may,  in  erery  case,  be  enquired  into^ 
^^^"V^^'      nd  the  note  is  void  even  in  the  hands  of  an  innocent  endor* 
see,  as  against  the  maker,  but  the  endorsee  may  sue  the  en- 
dorser.   2  Stra.  1155. 
2Biirr.i2l6;      Abt.  5.  A  eotUroei  aneen^€fHable%$aiwmfi$o^r^b9ftAan 
Mine  case,     endorMU.    ^  1.  Any  note,  or  bill,  or  order,  to  pay  money  to 
ijCyd'sf^  one  or  his  order,  is  nei;otiable  m  its  nature,  and  if  endorsed  to 
64.— Stra/      One,  he  has  the  entire  property  of  it ;   and  though  in  die  en- 
1^"^^*  dorsement  to  him  the  words,  "  or  ardtr^^*  are  omitted,  yet  he 
•on  V.  Stone.  °^7  endorse  it ;  for  the  endorsement,  with  such  an  omissiOQt 
—Stone  9.      follows  the  nature  of  the  original  contract ;  and  a  bhnk  oi- 
WUImMo'     tiorsement  may  be  fiUed  up  even  at  the  trial.     So  a  note,  or 
bill,  or  order,  may  be  endorsed  by  an  executor  or  administra- 
tor, by  the  name  of  executor  or  administrator,  but  to  pass 

2  Stra.  260.    the  property  only. 

— Kyd  66.—  §2.  So  if  a  note  or  biO  be  made  or  endorsed  to  a  fme 
Coonorr/^  fofe,  and  she  marries,  her  husband  may  endorse  it.  For  by 
Martin.         the  marriage  he  is  entided  to  all  her  personal  estate  ;  and  he 

not  only  assigns  the  property  of  the  note  or  bill,  but  he  also, 
Kyd  66.—      by  a  general  endorsement,  makes  himself  liable  bs  endorser. 
1  Esp^  ^3.  So  the  assignees  of  a  bankrupt  may  endorse  a  biH  or 

^^Cann.^6.  °*^^®»  ^^^  ^  *  married  woman,  clearly  to  pass  the  proper^, 
'  and  they  make  themselves  liable  as  endorsers,  by  a  general 
Kja69,Ev-  endorsement.  So  as  to  Guardians  &c.,  Ch.  85. 
ansv.  Cram-  ^4.  ff  a  note  or  bill  be  pavable  to  A,  to  die  use  of  B,  A 
M^teM.  ft.  ^ust  endorse  it ;  for  B  has  only  an  equitable  interest  m  it ; 
279.  and  A  must  sue  it,  though  he  iM^recover  die  monies  dueoo  it 

to  B's  use.  One  is  not  liable,  who  endorses  between  other  parties. 
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^  5.  The  endorsement  of  a  part  of  the  debt  is  bad,  unkss    Ch«  S0< 
the  residue  be  paid ;  for  the  drawer,  or  acceptor,  or  endorser,    Art.  6. 
cannot  be  subjected  to  several  actions  on  the  same  contract.    ^^y^J 
Salk.  69 ;  1  Ld.  Raym.  360.  Kydli.— 

^  6.  So  a  bin  or  note,  to  two  or  more  partners,  may  be  en-  S^^^.T 
doised  by  one  of  them,  if  it  concern  their  joint  trade.  ^y^i  ^l 

So  if  the  bin  or  note  be  drawn  in  favour  of  two  persons,  or  Doogi.  aao,^ 
either  of  them,  though  not  partners,  either  may  endorse  it.  So  ^y^^H^^ 
where  a  bill 'drawn  by  two,  is  made  pajrable  to  them  or  their   ' 
order,  either  may  negotiate  it,  for  by  so  drawing  the  bill  they 
bold  themselves  out  to  the  world  as  partners.      In  this,  case 
the  writing  was,  **  Mr.  Abraham  Vickery,  two  months  after 
date,  please  to  pay  to  us  or  our  order,  the  sum  of,  be. 

JOHN  MAYDWELL. 
JOHN  MAYDWELL.'' 

It  was  endorsed  thus,  ^'  Jno.  Maydwell."  The  Maydwells 
were  father  and  son.  The  endorsement  was  by  the  son. 
They  were  admitted  not  to  be  partners.  Deft,  accepted  the 
bill.  Lord  Mansfield  non-suited  the  ph.,  because  there  was 
not  an  endorsement  by  both.  But  on  consideration,  the  whole 
court  was  of  opinion  the  endorsement,  by  one,  was  good, .  for 
**  that  the  Maydwells  by  making  the  bill  payable  *  to  our  or- 
der,' had  made  themselvos  partners,  as  to  this  transaction." 
They  being  thus  partners  quoad  koCf  it  seems  one  could  en- 
dorse it  by  signrng  his  individual  name. 

If  A,  in  ooe  State,  draws  a  bill  on  B,  in  another  in  the  Un-  seeCb.  so  a. 
km,  it  is  an  inland  bill,  to  be  endorsed  &c.  accordingly.  i. 

^7.  So  it  seems,  if  I  own  a  bill,  and  get  A  to  endorse  and  8T.R.767; 
sell  it  on  my  account,  an  action  lies  against  me  as  an  endorser ;  |^^  ThtTffMt 
for  what  I  do  by  him  I  do  by  myself.      But  it  b  to  be  under-  of  Finn  ii  ai 
stood  that  A  exceeds  not  his  authority  in  his  endorsement  of  ][;^f5"*^' 
the  bilL    Where  debt  lies  against  the  acceptor  of  a  bill,  and  85— 3  T.  IL 
maker  of  a  note,  3  Wheaton's  R.  385.  ns. 

^  8.  After  a  bill  has  become  due,  one  promises  to  pay  it  jfckson  t  ^^* 
according  to  the  tenor  of  it,  this  is  a  valid  promise,  and  an  ac-  ptgot. 
tion  lies  presently.     This  was  a  bill  drawn  March  25,  1696, 
and  payable  in  a  month.     May  26th,  1697,  the  deft,  accepted 
it,  and  promised  to  pay  according  to  its  tenor  and  effect.  Ver- 
dict for  the  ph.,  for  this  was  a  promise  to  pay  on  demand. 

Art.  6.'  The  effect  ^  an  endonempttf  and  haw  it  may  be 
rettricied. 

^1.  If  the  payee  be.  give  an  order  to  receive  a  note,  bill,  aenrr.  1220, 
or  order,  to  his  use,  he  retains  the  property,  and  he  may  mod-  >n  ^^  v. 
ify  the  order  as  he  pleases ;   but  if  he  sell  it,  and  transfer  the  col^p^if  m 
poperty  by  endorsement,  it  is  doubtful  if  he  can  take  away  endonM  um 
Its  negotiability,  an  essential  quality  given  to  it  by  the  maker,  ^  ^t^^"!!! 

fjr  to  hit  •grttmeBt  be  is  liable  in  deoMfss,  Cbipnea  SS^ 
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Ch.  20.    so  as  by  any  form  of  endorsement  to  render  it  not  ne^tiabler  in 

Art.  6.      the  hands  of  the  assignee  ;  for  he  buys  it  for  a  valuable  consid« 

^.^v^^^  eration,  so  with  all  its  qualities  and  advantages,  one  of  which 

2  Ld.  Rajm.  is  its  negotiability.     Endorsing  the  name'  merely,  does  not  ne- 

^^'  cessarily  transfer  the  properly. 

^  2.  But  in  a  later  case  it  has  been  adjudged  that  such  a 
DoaeL  637     ^^^^  ^^  ^^  *'  capable  of  being  restrained  by  a  special  en- 
Ancher  v. '    dorsement  on  it,  and  the  restriction  is  by  consent  of  the  par- 
2*n>^of  Eng-  ties,  who  it  seems  may  modify  the  contract  as  suits  them,  be- 
^n  .—  £sp.  ^QQ^  themselves,  and  every  subsequent  endorsee  must  take 
it  subject  to  such  restriction.     And  if  after  thus  restrained,  the 
drawer  pay  it  on  a  forged  general  endorsement,  he  may  recov- 
er back  the  money. 
2BQrr.  1006,      ^  3.  But  the  endorser  may,  or  may  not,  be  liable  by  spe- 
Moset  r.        cial  endorsement ;  for  his  endorsement  being  a  new  promise. 

he  may  modify  it  as  he  and  the  other  party  may  agree. 
SJohns.  R.         Hence  November  7,  1758,  one  Chapman  Jacobs  gave  four 
60;  special^  promissory  notes,  for  three  of  each,  to  Moses,  for  value  re- 
restored  in     ceived.     He  endorsed  them  to  Macfarlan,  with  a  special  agree- 
conrt  which    ment  that  Moses  should  not  be  liable  as  endorser.     However, 
erased.—        Macfarlan,  the  endorsee,  compelled  Moses,  as  endorser,  to 
15  Mass.  R.    pay  the  notes  in  a  court  of  conscience,  in  which  he  could  not 
436,  sum  In  a  ^y^[[  himself  of  the  special  agreement.     And  Lord  Mansfield 
ty^.^°^'  and  the  court  held,  that  Moses,  the  special  endorser,  must  re- 
cover the  money  back  from  Macfarlan,  the  endorsee,  in  an  ac- 
tion  for  money  had  and  received,  by  reason  of  the  special 
agreement.     This  Moses  could  not  have  done,  if  he  could  not 
by  law  have  made  such  a  restrictive  endorsement. 
12  Mod.  213       ^  ^-  ^"^  >^  ^  ^'U  be  endorsed  for  a  part  of  what  is  dne^ 
Hawkins  v.    the  endorsement  is  void  ;  for  if  good,  then  the  endorser  would 
Goodwin.      be  liable  to  two  actions. 

t^^^^v  ^  ^'  '°  ^^^  ^^^^  ^®  promisee  of  a  note  endorsed  it  spe- 
Stearas.  See  cially  thus,  ^'  for  value  received  I  order  the  contents  of  this 
Blalcely  r.  note  to  be  paid  to  Merrick  Rice  at  his  own  risk."^  And  in  an 
sTif  only^by  ^^tion  on  this  note  by  the  endorsee  against  the  maker,  it  was 
paroly  Chip-    held,  that  the  endorser  was  a  good  witness  to  prove  the  exe^ 

Chu^ila  ^"^'^"  ^f  ^^®  ^^®  y  ^^^  ^V  ^"^^  special  endorsement  he  was 
114.  ^      '     not  liable  as  endorser,  though  this  endorsement  transferred  the 

property  of  the  note  with  its  negotiable  quality  to  the  endorsee. 

So  an  endorsement  may  be  restricted  to  a  particular  person 

only,  or  to  a  certain  use.     7  Cranch  169. 
TT^weri         ^  ^*  ^^'^>  ^^*^  ^^  endorser  of  a  bill  of  exchange,  drawn  in 
V.  Lynch.       a  foreign  country,  and  endorsed  by  one  residing  there,  is  only 

answerable  according  to  the  laws  of  that  country. 
Cunn.91,92*      ^7.  A  by  parol  may  authorize  B  to  endorse  A's  bill,  and 
—12  Mod.     tQ  endorse  his  name  on  it,  and  when  done,  it  is  the  same  as  if 

o64.^— 

1^  Mod.  192,  198,.  Clerk  v.  Pigot— 1  Salk.  180, 181.— Salk.  126,  bat  S  Johns.  R.  300. 
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A  had  done  it  himself.     A  bare  endorsement  does  not  change    Ch.  20. 
the  property  of  the  bill  or  note  f  fqr  it  may  be  filled  up  with  a    Jlrt.  7. 
receipt  or  assignment.     It  is  only  by  filling  up  the  blank  en-  V^V^ 
dorsement  the  property  is  passed. 

Art.  7.  The  form  and  effect  qfike  acceptance  of  bills.  §  I.  stra.«48, 
The  holder  of  a  bill  or  order,  must  request  the  drawee  to  1162,  Lum- 
accept  It,  and  if  he  accept  verbally  or  in  writing,  he  is  liable  mer^Douri. 
to  pay  it,  but  he  must  accept  an  inland  bill  in  writing  to  sub-  299,Notes.-^ 
ject  him  to  the  damages  and  costs,  though  otherwise  as  to  the  f/wlj^'ii* 
principal ;  for  a  parol  acceptance  was  good  at  common  law, 
and  the  3  b  4  of  Anne  does  not  invalidate  the  common  law 
acceptance,   but  only  requires  an  acceptance  in  writing  to 
charge  the  drawer  with  damages  and  costs.     5  East  514;  4 
East  57 ;  1  East  98. 

^  2.  A  parol  acceptance  is  good,  and  binds  the  acceptor.  2  Wils.  9.^ 
An  acceptance  may  be  before  a  bill  issues,  or  after  it  is  due,  f.^^',*^' 
and  so  to  pay  part  in  money,  and  part  in  goods  ;  or  to  pay  -J^5^,_« 
when  certain  goods  shall  arrive.  So  a  conditional  acceptance,  stm.  1168<» 
as  well  as  a  parol  one  is  good ;  for  the  acceptor  may  vary  the  fij^^'^^'oti"' 
terms,  and  accept  on  new  terms,  but  then  the  holder  may  brooL 
consider  this  as  no  acceptance,  or  agree  to  it  as  he  pleases* 

{j  3.  Assumpsit  on  a  bill,  by  the  payee  against  the  acceptor,  *  8tra.8i7. 
who  accepted,  "  on  account  of  the  ship  Thetis  when  in  cash  for  i^t^^^' 
her  cargo,"  the  pit.  avers  he  was  so  in  cash  when  the  bill  be-  3Stra.955/-^ 
came  payable.      This  acceptance  was  adjuged   good,  and  g^*^^ 
judgment  for  the  pit.  and  held,  that  a  parol  acceptance  is 
good.    Though  a  bill  or  note  be  not  negotiable,  the  endorsee  chitty  95,96. 
may  sue  the  endorser  ;  for  endorsing  is  equivalent  to  drawing, 
and  makes  a  new  contract. 

§  4.  An  agreement  to  accept  may  amount  to  an  accept-  Doogl.  299, 
ance.     See  Pillans  &  Rose,  ante,  Ch.  1,  a.  1,  2,  3,  8,  &c.,  hSm!^' 
but  this  agreement  is  still  an  agreement  only,  and  if  it  be  con-  6  Com.  D. 
ditional,  one  must  take  it  subject  to  the  conditions ;  and  if  not  ^T^.  *'•*'• 
complied  with  the  acceptance  is  void.  4  East 67*75. 

^5.  If  a  bill  be  drawn  on  two  joint  partners,  and  is  accept-  Salk.  J26, 
ed  by  one  of  them  for  himself  and  partner,  it  binds  both,  if  it  i^u^*"!^^ 
concern  their  trade.    But  otherwise,  if  it  concern  the  acceptor  -Ljackson  v, 
only.     So  an  acceptance  after  the  time  of  payment  is  elapsed  Pigot,  i  Ld. 
is  good,  and  amounts  to  a  promise  to  pay  the  money.  wlSii!^^' 

^  6.  There  may  be  a  partial  acceptance,  or  an  acceptance  stra.  214.^ 
for  a  part,  or  to  pay  at  a  later  day,  or  for  the  honour  of  the  I^^Tg^*^* 
drawer.     The  acceptance  by  the  drawee  is  a  contract  on  his  2^1.  com. 
part  grounded  on  an  acknowledgment,  that  the  drawer  has  468.-  Dougl. 
eflfects  in  his  hands,  or  at  least,  credit  sufficient  to  warrant  the  ^^H  r.'lSn- 
payment.     And  nothing  but  ^e  express  declaration  of  the  ster—chitty 
holder  will  discharge  the  acceptor ;  nor  is  a  consideration  i*8j  !*•• 
essential  tolhe  validity  of  an  acceptance,  (which  is  tried  by  the 
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law  of  merchants,)  for  the  honour  of  the  drawer,  Chitty  190, 
191,  or  may  be  for  the  honour  of  the  endorser,  or  of  any  par- 
ticular one. 

^  7.  B  abroad,  drew  a  bill  on  A  in  London ;  he  said  he 
could  not  accept  it,  as  he  did  not  know  whether  the  ship 
would  arrive  at  London  or  Bristol.  The,  holder  left  it  for 
some  time,  reserving  liberty  to  protest  it  for  non-acceptance  if 
A  did  not  accept  it.  He  again  caUed,  and  A  said  the  bill  would 
be  paid  even  if  the  ship  was  lost.  Held,  this  was  only  a  con- 
ditional acceptance,  depending  on  the  ship's  arriving  at  Lon- 
don, or  being  lost.  And  whether  the  acceptance  be  condi- 
tional or  an  absolute  one  is  a  question  of  law,  and  Willes  J* 
said,  at  present  '^  almost  any  thing  amounts  to  an  acceptance,'' 
and  if  an  acceptance  be  conditional,  the  holder  waives  it  by 
noting  the  bill  for  non-acceptance. 

^  8.  Whenever  the  drawee  accepts  the  bill,  his  undertaking 
is  obligatory,  and  assumpsit  lies  against  him  without  applying 
to  any  other  party.  And  if  the  drawer  pay  the  bill,  he  may 
sue  the  acceptor.  So  if  the  holder  sues  the  acceptor,  and 
takes  him  in  execution,  and  he  is  discharged  on  the  Lord's 
act ;  and  then  the  drawer  pays  the  bill  to  the  holder,  the 
drawer  may  sue  the  acceptor ;  so  the  action  accrues  to  the 
drawer  on  payment  of  the  bills.  But  an  acceptor  cannot  be 
sued  here,  after  he  has  been  discharged  abroad  by  the  law  of 
the  place  where  he  accepted  the  bill. 

There  was  no  remedy  at  common  law  for  damages,  interest, 
and  costs  against  a  drawer  of  an  inland  bill,  but  the  said  sta- 
tutes were  made  to  give  a  remedy  against  him  for  them  in 
case  of  non-acceptance,  or  non-payment  by  the  drawee.  The 
statute  of  William  made  no  provision  in  case  of  non-accept- 
ance, and  gave  damages,  interest,  and  costs,  only  where  there 
was  an  acceptance  in  writing  under  the  biU.  The  statute  of 
Anne  was  made  to  extend  the  remedy  to  the  case  of  non-ac- 
ceptance, but  the  fifth  section  enacts,  that  no  acceptance  shall 
charge  any  person,  unless  underwritten  or  endorsed  ;  and  that 
if  a  bill  be  not  so  accepted,  no  drawer  shall  be  liable  to  pay 
damages,  interest,  or  costs  on  that  account.  And  by  the  pro- 
viso at  the  end  of  the  act,  the  common  law  acceptance  is  still 
good.     Acceptance  of  a  h\\\  prima  fade  proves  effects. 

(^  9.  And  as  a  verbal  acceptance  is  binding,  there  can  be 
no  doubt  but  that  an  acceptance  by  letter  is  so. 

(^  10.  If  I  accept  a  bill  absolutely  in  writing,  but  annex  a 
verbal  condition  ;  this  I  must  prove,  and  it  can  be  of  no  avail 
in  a  dispute  with  a  third  person,  holder  of  the  bill,  who  was 
unacquainted  with  this  parol  condition.  The  acceptor  of  a 
bill  cannot  set  up  a  forgery  of  it.  2  Stra.  949,  Jenys  v.  Fow- 
ler, and  1054. 


BILLS,  NOTES,  AND  NEGOTIABLE  CONTRACTS.  391 

^11.  ^^  A  conditional  acceptance,  when  the  conditions  on    Ch.  20. 
which  it  depends  are  performed,  becomes  absolute."     As  if   Art  7. 
the  drawee  of  a  bill  of  exchange  says,  he  cannot  accept  it   v,.^-v-^ 
till  stores  are  paid  for ;  it  is  an  undertaking  to  accept  when  the  Cow.  67>, 
stores  are  paid  for.     "  But  if  the  conditions,  on  which  the  P««"on  »• 
agreement  to  accept  a  bill  is  made,  be  not  complied  with,  that  Kyd  62J  6S. 
agreement  will  be  discharged.     As  if  a  merchant  agree  to  — Chitty  189. 
accept  a  bill  to  a  certain  amount,  on  condition  a  cargo  of  equal  MMon^r  ^^' 
value  be  consigned  to  him,  and  an  order  given  for  insurance.  Hunt.— 
If  the  cargo  consigned  be  not  of  equal  value,  he  is  not  bound  ^**"l'-  ^^ 
to  accept.     A  promise  to  accept  a  bill  to  be  drawn  is  not  ne-  II4  Ea»t  70. 
gotiable.  Chitty  on  Bills  139.  See  s.  18,  below. 

^  12.  A  small  matter  often  amounts  to  an  acceptance  ;  as  Chittyl40. 
if  one  say,  "  leave  the  bill  with  me,  and  to-morrow  I  will  ac-  g^^wwlw 
cept  it ;"   this  is  an  acceptance.     But  if  he  say,  "  leave  the  3*Burr.  1674L 
bill  with  me,  and  I  will  look  over  my  books  and  accounts  be- 
tween the  drawer  and  me ;  call  to-morr6w,  and  accordingly 
the  bill  shall  be  accepted  ;"  this  is  no  complete  acceptance, 
for  it  depends  on  the  state  of  the  accounts.    Acceptance  by  5  ^^^  ^^^ 
letter  previously. 

§  13.  Any  thing  written  on  the  bill,  by  the  drawee,  as  Kyd63,M. 
"  presented,"  "  seen"  &c.  may  be  explained  to  be  an  accept-  ^JJ^"  J* 
ance  by  other  circumstances.     So  if  he  direct  one  to  pay  the  i  Atk.  787. 
bill;  and  the  drawee's  common  manner  of  doing  business  in 
this  respect  m«y  be  proved  to  aid  tl^e  explanation. 

5  14.  The  drawee  is  asked  to  accept,  and  draw  on  a  third  JJ.^J^  ^09, 
person ;  barely  so  drawing  is  not  an  acceptance,  he  shews  he 
means  lo  bo  liable  only  if  his  bill  is  accepted  and  paid  by  the 
third  person. 

(i  15,  An  ai^rcemetit  verbal  or  written,  to  honour  a  bill,  will  Pillans  &al. 
often  be  an  acceptance.     As  where  one  White,  a  merchant,  in  Jop  STah^ 
Ireland,  desired  to  draw  on  Pillans  &  Rose,  merchants  at  Rot-  3  Burr.  1663. 
terdam,  for  £800,  payable  to  Clifford,  and  proposed  to  give  "^^^i^^^ 
them  credit  on  a  house  in  London,  for  their  reimbursement,  ^^^  ^^ 
or  any  other  method  of  reimbursement.     Pillans  h  Rose  de-  A  like  case, 
ared  a  confirmed  credit  upon  a  house  of  rank  in  London,  as  ^^n^'V?' 
a  condition  of  their  accepting  the  bill.  White  named  the  defts. ;  &  ai.  ^.^Payf 
thereupon  Pillans  ii  Rose  honoured  the  draught,  and  paid  the  son&al. 
money,  then  wrote  to  the  defts..  Van  Merop  &t  Hopkins  in  i^L^""' 
London,  (to  whom  White  also  wrote  about  that  time)  to  know  Cowp.  671.— 
if  they  would  accept  such  bills  as  Pillans  &  Rose  in  about  a  PJJJS'm^ 
month  should  draw  on  the  defts.,  for  £800  on  White's  credit.  4  £„|  57 
The  defts.  assented ;  and  the  pits,  drew  on  the  defts.  accord- 
ingly ;  before  their  bills  reached  the  defts.  or  were  even  drawn. 
White  failed  ;    thereon  the  defts.  notified  the  pits,  not   to 
draw ;  but  they  did  draw,  and  the  defts.  refused  their  bill. 
This  was  held  to  be  an  acceptance,  hence  it  was  an  accept-^ 
ance  of  bills  before  they  were  drawn,  and  by  letter. 


Smith  v.Nis* 
sen. 
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Ch.  20.  Lord  Mansfield  delivered  his  opbioo  and  said,  (among 
Jlrt.  7.  other  things)  '^  the  law  of  merchants,  and  the  law  of  the  land 
\^-v-^^  is  the  same."  '^  A  witness  cannot  be  admitted  to  prove  the 
Many  cases  law  of  merchants."  ^'  A  nudum  pactum  does  not  exist  in  the 
"f  M  ^*h  '"'^  usage  and  law  of  merchants."  "  In  commercial  cases  among 
866  10^46^1°'  merchants,  the  want  of  consideration  is  not  an  objection.'* 
Chitty  128,  The  defts.  engaged  to  accept  the  bill,  this  was  in  effect  ac- 
^^-  cepting  it ;   "  and  they  could   not  afterwards  retract,"   the 

judges  agreed. 

It^T*  '^i         $  16.  If  a  note  not  negotiable  be  endorsed  to  A  for  a  val- 

r.  Ames!— ^°  uable  consideration,  he  may  write  over  the  endorser's  name  a 

Cbitty  96.      promise  to  pay  the  contents  of  the  note  to  the  endorsee,  who 

may  sue  the  endorser  on  that  prctmise — note  was  for  money, 

but  not  to  order,  and  endorsed  in  blank.     Court  held,  the 

promisee  might  endorse  blank,  and  endorsee  write  over  his 

name,"  for  value  received,  I  undertake  to  pay  the  money  within 

mentioned  to  Elisha  Josselyn,"  and  that  he  might  maintain  an 

^  action  on  such  endorsement. 

Cbitty  166,        ^  17.  If  a  bill  be  accepted  by  mistake,  the  acceptance  may 
Bl.  609^  ^      ^^  deleted,  but  it  is  a  question  if  it  can  be,  if  not  accepted  by 
mistake. 

When  a  bill  is  made  payable  at  a  particular  place  it  must 
be  there  presented  therefor,  and  at  business  hours,  or  other- 
wise to  him,  or  at  the  house  of  him  on  whom  it  is  drawn. 

^  18.  As  to  accepting  a  bill  before,  or  after  drawn,  the  law 
seems  to  be  settled,  2  Wheaton  66, 76,  Coolidge  k,  at.  t;.  Pay- 
son  &  al.  A.  D.  1817.  The  principle  adopted  was  this,  a  let- 
ter written  in  a  reasonable  time  before  or  after  the  date  of  a 
bill,  well  describing  it,  and  promising  to  accept  it,  is,  if  shewn  to 
the  person  who  afterwards  takes  it  on  the  credit  of  the  letter, 
binding  on  the  person  making  the  promise,  cited  as  a.  15.  But 
in  this  case  it  seems  to  be  the  court's  opinion,  that  if  A  by  let- 
ter asks  B,  if  he  will  accept  a  bill  to  be  drawn,  and  B  by 
letter  to  A  says,  he  will  accept  it,  and  no  one  takes  the  bill 
on  the  credit  of  B's  letter,  this  is  no  acceptance.  In  this  case 
no  third  p^son  is  affected  by  B's  letter  ;  and  perhaps  another 
reason  exists ;  so  far,  the  case  remains  solely  between.  A  and  B, 
the  original  parties,  as  between  whom,  the  consideration  and 
\  all  the  circumstances  may  be  inquired  into  ;  as  yet  the  case 

has  not  assumed  the  form  of  negotiation  or  an  assignable  form. 
^  19.  The  Supreme  Court  of  New  York  has  finally  decided 
1.         in  favour  of  a  third  party's  taking  the  bill  on  the  faith  of  a  writ- 
ten engagement  to  accept.     (Goodrich  &  al.  v.  Gordon,  1 5 
Johns.  R.  6.     So  in  Maryland,  1  Hall's  L.  J.  486. 

^  20.  Though  an  acceptance  be  in  writing,  yet  parol  evi- 
dence is  admissible  to  shew  diere  was  a  condition  anne&ed  to 
hf  see  Cb.  90,  a.  10,  s.  23.  The  acceptor  is  hable,  though  he 
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receive  do  coasideration,  and  the  endorsee  knows  it.    1  Taun.    Ch.  30, 
224.  Art.  8. 

(j  21 .  Effect  of  acceptance  by  one  partner ;  it  binds  all,  except  ^^^y^^ 
the  rest  noiify  the  pit.  to  the  contrary  ;  but  if  the  drawees  are 
several  persons,  each  must  accept.  The  acceptance  admits  the 
drawer's  ability  to  make  the  bill ;  hence,  no  objection  he  is  a 
minor.  If  made  after  seeing  ^e  bill,  it  admits  the  drawer's 
signature  also,  and  the  acceptor  is  liable,  though  the  bill  be 
forged.  2  Phil.  Evid.  23,  24,  25;  Bayley  on  Bills  217, 
S19,  Robinson  v.  Yarrow  ;  7  Taunt.  455,  Wilkinson  v.  Lut^ 
widge;  1  Stra.  648,  649;  see  s.  10;  6  Mass.  R.  187;  1 
Bin.  36  ;  6  Taunt.  83 ;  4  Maule  &;  Sel.  13,  Bass  v.  Clive, 
and  8. 1 5.  Acceptance  does  not  admit  the  endofsement,  Ch.  20, 
a.  21,  s.  31,  36.  Acceptance  prima  facte  proves  effects,  2 
Phil.  Evid.  32. 

Art.  8.  Bills,  fyc.  payable  to  bearer  fyc.  lost  fyc.  See  art.  14.  J,  W.  Bl.  486, 

^)  1.  October  22,  1763,  the  deft,  drew  a  biU  on  Asgill  &  vl^gbai.- 
Co.  for  £70,  payable  to  ship  Fortune  or  bearer.     This  being  2  Show.  236, 
lost  it  was  found  by  an  unknown  person ;  who,  October  25,  H®"*^'* 
paid  it  to  the  pit;  for  a  parcel  of  teas.     He  took  it  on  finding  12  Aiod.  241, 
the  drawer  was  a  responsible  person.    The  pit.  sued  Vaughan  Newman's 
and  obtained  judgment.    Against  the  action  were  cited  sundry  ^-^^^^^^7 
cases,  as  Horton  t;.  Coggs,  3  Lev.  299  ;  Hodges  t;.  Steward, 
Salk.  125  ;  Morris  v.  Lee,  Ld.  Raym.  1397  ;  Clerk  v.  Mar- 
tin, Ld.  Raym.  758,  and  Nicholson  v.  Sedgwick  180.  These 
cases  not  law  now. 

But  Lord  Mansfield  and  the  court  clearly  held,  that  a  bill  Iftbeptyee 
payable  to  one  or  bearer  is  negotiable,  and  is  on  the  same  ^  *  big^i'^ 
footing  as  a  common  bill  of  exchange.     The  court  denied  the  him  or  bear- 
old  oases  ;  the  court  further  held,  that  a  bill  payable  to  A  or  «>•»  pn^i  hb 
bearer,  is  intended  to  be  transferred  in  the  easiest  manner,  back^h°m«j 
even  without  endorsement ;  but  the  bearer  to  support  his  ac-  be  saed  as 
tion  roust  shew  he  came  l^  it  bond  fide,  and  for  a  valuable  ^j^^^'"^ 
consideration  ;  the  point  being  thus  settled  after  a  varieQr  of  430,  finish  V. 
decisions,  as  in  the  above  cases,  as  also  in  the  cases  of  Salk.  Reeves.^ 
vol.  3,  p.  67  ;  Salk.  i33,  and  Newman's  case,  12  Mod.  241  5  coJ.^7 
*  to  the  contrary.     These  cases  to  the  contrary  need  not  now  84. 
be  examined  ;  the  law  in  them  being  clearly  mistaken.     By 
the  old  cases,  one  endorsmg  such  a  bill  was  liable.    If  payee 
endorse  a  note  to  bearer,  he  may  be  sued  as  endorser.  Ciutty 
109. 

%  2.  And  all  our  bank  bilb  are  in  the  form,  to  one  or  bear-  12  Mod.  241, 
er,  and  it  is  every  day's  practice  for  the  bearer  or  possessor  to  |2^''j  ^ 
call  OD,  or  sue  the  bank  that  issued  them.  r.  143.-^ 

On  a  note  to  A  or  bearer,  it  is  sufficient  to  state  the  pit.  is  4  Mass.  R. 
the  bearer.     If  a  note  or  writing  be  blank  as  to  the  contractee,  ^]lJ^^  ^' 
the  bearer  10113^  ahew  his  right  to  it  ^   as  one  thus,  '^  BostOD; 
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Ch.  20.    15th  May  1810,  good  for  $120  on  demand,  Gilman  b  Hoyt  ;** 

Art.  9.      the  bearer  must  shew  it  was  actually  given  to  him,  or  some 

K^^'^v^J  subsisting  connexion  whence  that  fact  may  be  bferred.      13 

Mass.  R.  158,  161,  Brown  v.  Gilman. 
Conn.  56, 92,  Art.  9.  fVhen  the  drawer  of  a  bill  may  be  sued  or  not. 
408*-^'  Stra,  ^  ^'  ^'^  promise  is  conditional,  to  pay,  if  the  drawee  do  not. 
1246.— 2  \v.  A  demand  must  be  made  on  the  acceptor  of  a  bill,  before  the 
Bl.  747.—  drawer  can  be  sued.  So  on  the  maker  of  a  note,  before  the 
?mp^  409^—  endorser  can  be  sued.  But  if  he  pay  part,  he  dispenses  with  a 
Stre.  792.Gee  demand.  And  if  an  endorsee  of  a  bUl  accept  but  two  pence  of 
1  w?"^  48^  the  acceptor,  he  can  never  resort  to  the  drawer."      So  if  the 

1  Doagl.  250,  endorsee  give  any  time  to  the  acceptor.     As  to  the  above  rule, 
EUbv.  Ga-     that  if  the  endotsee  receive  part  of  the  acceptor,  he  cannot 
ti?on1wii^*^    resort  to  the  drawer,  when  it  must  be  for  his  advantage,  the 
S14,  James  v.  acceptor  pay  a  part,  the  law  now  may  be  considered  as  beiog 
f^^r^      otherwise.     And  Chitty  says,  "  it  is  now  settled  that  the  hold- 
^—     op-  gi^  ujgy  receive    part  payment  from   the   acceptor   or    en- 
dorser, and  may  sue  the  other  parties  for  the  residue,  provid- 
ed he  do  not  also  give  time  to  the  acceptor  &c.,  for  the  pay- 
ment of  such  residue."    Same  law  as  to  the  endorsee  and  en- 
dorser of  a  note,  and  may  sue  the  acceptor  for  such  part  &c. 

Dougl.  54,  ^  2.  BuUer,  J.  said,  that  ^'  it  is  settled,  that  if  a  bill  of  ex* 

Milford  »•       change  is  not  accepted,  an  action  on  the  bill  will  lie  immedi- 
Mayor.  ^^^j^  gg^inst  the  drawer,  although  the  time  of  payment  is  not 

come."     And  so  also  against  endorsers,  Chitty  183,  341  ;  and 
then  their  promise  is  stated  to  be  on  request,  1  Day's  Ca.  11* 
KyJ  70.—  (^  3.  So  an  action  lies  by  the  endorsee  against  the  endorser, 

BriHneans'r.  ^^  ^  '^''''  immediately  on  non-acceptance  of  the  drawee,  though 
Gloster.—      the  time  for  which  the  bill  was  drawn  be  not  elapsed.     And  it 

2  H.  Bl.  378.   ^as  held,  there  was  no  distinguishing  the  case  of  an  endorser 
3^jj  *^^^      '  from  that  of  a  drawer  ;  **  every  endorser  is  in  the  nature  of  a 

new  drawdr,"  so  liable  on  request. 

3  Mass.  R.  ^4.  And  in  this  case  in  Massachusetts,  the  same  principle 

657,  Watson   ^^g  recognised,  in  which  it  was  decided,  that  if  a  bill  be  pro- 
&.  al.  V.  Lo-  !«•  itii  «  i_ 

riorHia].        tested  for  non-acceptance,  the  holder  may  presently  sue  the 

drawer  and  endorser,  though  the^  time  of  payment  named  in 
the  bill  be  not  come.     4  Johns.  R.  144. 
2  Johns.  Ca.       ^  5.  But  only  the  maker  of  a  note,  and  the  acceptor  of  a 
'^^'  bill,  is  an  absolute  promisor.     The  drawer  of  the  bill,  and  en- 

dorser of  the  note,  subject  themselves  wi&  this  limitation,  if 
the  bill  or  note  be  not  paid  when  due,  by  the  acceptor  and 
maker  respectively,  the  holder  shall  have  his  actitm  against 
any  of  the  conditional  promisors,  provided  such  holder  give 
notice  thereof  in  convenient  time.     It  is  therefore  material  to 
consider  this  notice,  and  regular  protests.  ' 
2  H.  Bt.  378,      ^  6.  If  A,  in  England,  draw  a  bill  on  B,  in  France,  anti  af 
Simeon ''poit  ^®^  *^  *^  negotiated  through  Holland,  B  refuses  to  accept  it,  or 
a,  20. 
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pay  it,  because  prohibited  by  a  French  law,  A,  the  drawer,  is  Ch.  20. 
liable  for  the  whole  amount  of  the  re-exchange  between  the  Art.  10. 
different  countries.     See  post.  V^^*v^^ 

5j  7.  The  endorsee  may  recover  the  whole  bill  against  the  2  Wiis.  262, 
drawer,  though  the  endorser  of  the  bill  has  paid  him  a  part :  J<j>>n«>n  «• 
he  IS  no  agent  or  servant  to  the  drawer.     This  may  be  true  ;  Kennion.—- 
but  what  right  has  the  endorsee  to  receive  more  than  the  iH.Bl.se^a- 
amount  of  the  bill  ?     And  held,  if  the  endorsee  recover  part  ^geck^J^**' 
of  the  drawer,  he  can  only  recover  the  residue  of  the  accept-  Robley, 
or ;  and  where  the  drawer  pays  the  whole,  the  acceptor  is  i  Bo«-  ^  P- 
discharged,  and  the  bill  ceases  to  be  negotiable.     1  Johns.  R.^ 
806;  13  do.  187. 

Art.  10.  Protests  and  reasonable  notice.     §  1.  These  are 
a  very  essential  part  of  the  transactions  respecting  negotiable 
contracts.     Notice  is  very  material.      Protests  are  more  mat- 
ter of  form.     As  to  notice,  when  A  makes  a  note  to  B,  he 
thereby  becomes  B's  debtor  to  the  amount  of  the  note,  and  so 
to  any  one  holding  and  dwning  the  note.      When  the  holder 
endorses  it,  he,  in  fact,  draws  an   order  on  this  debt,  directs 
and  expects  A  to  pay  it  to  the  endorsee ;    this  too  is  his  ex-  ^y^  ^^  ^^ 
pectation ;  but  the  endorser  agrees  to  pay  it,  if  A  do  not.  — Chitty 
But  the  endorser  very  justly  makes  this  coudition,  "  A  owes  i7\''i^rii 
the  debt  to  me,  if  he  do  not  pay  it  to  you,  the  endorsee,  I  will  2'wiis.  353. 
pay  it  to  you  ;  but  then  I  must  have  from  you  timely  notice  of  —1  Maule  k, 
his  failure  to  pay,  that  if  I  must  pay,  I  may  immediately ,  at-  ^^'  ^^' 
tach  his  property,  to  secure  the  debt  he  will  owe  me.''      So 
when  one  draws  a  bill. 

^  2.  The  same,  nearly,  is  the  reasoning  of  the  drawer  of  3  Bos.  k.  P. 
the  bill.      It  is  prima  fade  presumed  he  gives   an  order  on  ?^*T?  7'  ^* 
bis  property  in  the  drawee's  hands  ;    and  if  the  drawer  must  dike  &tai.,  as- 
pay  the  bill,  he  ought  to  have  this  timely  notice  to  secure  his  signees,  v. 
effects  in  the  drawee's  hands.      If  none  be  in  them,  which  ^""'"■"* 
may  be  proved,  then  the  reason  fails,  and  he  is  not  entitled  to 
this  notice.     1  Bos.  b  P.  652  ;  23  post. 

^  3.  If  the  drawee  refuse  to  accept,  clear  it  is,  this  notice  2  Morg.  Ess. 
ought  immediately  to  be  given  to  the  drawer.  So  if  the  draw-  197— Chitiy 
ee  accept  the  bill,  and  then  refuse  to  pay  it,  this  notice  ought  }^'  lae'if^* 
to  be  given  to  the  drawer, -except  he  have  no  effects  in  the  7  East  360.— 
drawee's  hands ;  but  future  consignments  expected  &c.,  may  iJH^^^ 
be  effects  in  drawee's  hands ;  and  if  no  effects,  drawer  may 
prove  real  damages  sustained  by  him. 

This  was  an  action  of  the  endorsee  against  the  endorser,  on  4  Mass.  R 
notes  lodged  in  a  bank  in  Boston,  for  collection,  where  the  ^»  ^®"**  '^• 
defi.  did  business.      Notice  was  given  to  maker  Ae  first  day  see^Sanger's 
of  grace,  but  the  note  was  not  carried  to  him.      Notice  was  case  post. 

Wherever  a 
cirawer  exists  the  demand  of  payment  &  notice  is  an  implied  condiUon  of  the    contract 
or  eodoncment,  if  endorsed  before  or  after  doe.— 4>  Johns.  B.  121,  Berry  v.  Robinson. 
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Ch.  20     giveo  to  the  endorser  thelnst  day  of  grace.     And  held  to  be 
Art*  10.    sufficient,  this  bemg  the  practice  of  the  bank,  to  which  the 
V^ry^^  deft,  submitted ;    and  though  this  note  for  foreign  bills,  as 
above,  was  not  negotiable,  yet  the  endorsee  recovered  against 
the  endorser ;  for,  said  the  court,  by  our  practice  the  pit.  may 
declare  as  if  the  note  were  negodable,  that  is,  as  between  the 
endorsee  and  his  immediate  endorser  upon  his  contract.    And 
also  in  this  action  the  court  held,  that  a  promissory  note  is  not 
entitled  to  grace,  by  the  laws  of  this  Stale,  unless  made  paya- 
"ble  with  grace.     Time  of  grace  is  three  days,  "  unless  the  last 
Jay  be  not  a  day  of  business,  and  then  it  is  two  days."     No- 
tice is  for  the  endorser's  advantage,  which  he  may  waive  or 
dispense  with.     And  it  was  said,  when  the  deft,  agreed  his 
notes  should  be  lodged  in  the  bank  for  collection,  he  agreed  to 
the  practice  of  it  in  giving  notice.     A  protest  for  non-payment 
^4^i"pin    ™"^^  ^®  under  a  notarial  seal ;    but  for  non-acceptance,  the 
EridTn.—     fact  may  be  established  by  other  evidence.     13  Mass.  R.  131, 
I  Dallas  193.  Bishop  v.  Dexter ;  2  Connecdcut  R.  419  ;  12  East  171,  177, 

Legge  r.  Thorpe. 
13  Mod«  346.  ^  4.  In  an  action  on  a  bill  of  exchange,  protested  for  non- 
S.  8  Dallas  P^yoient,  the  pit.  need  not  aver,  nor  produce  a  protest  fornon* 
366, 434,  acceptance.  This  is  clearly  correct  law.  For  one  protest  is 
^'^'^Bfl"  *'"  s*^^^"^  ^^  ground  the  acUon,  though  if  the  drawee  refused 
1  T.  IL  167.  ^o  accept,  diis  was  a  material  fact  of  which  the  drawer  was 
—3  do.  713.  lawfully  entitled  to  notice,  and  if  made  an  objection,  should  be 
^BiS*N^P^  proved  ;  though  authorities,  that  one  protest,  in  such  a  case,  is 
270.—^  Burr.  Sufficient  are  many  and  clear,  though  the  law  on  this  point 
l^^l.-—  was  not  so  in  more  antient  times.     Kyd  137,  140,  161- 

1  Salk.  131^      ^  ^'  Endorsed  after  due.     It  is  a  clear  principle  of  law, 
4  Mass.  R.      that  if  the  endorsee  of  a  promissory  note  receives  it  under  sus- 
H  ^i  hm  ~     picious  circumstances,  as  if  after  payment  has  been  refused,  or 
1  Mass.  Rep.  somedme  after  it  is  made  payable,  or  if  the  endorser  is  not  to 
1, 7,  Gold  V,    be  liable  on  his  endorsement,  the  endorsee  takes  it  subject  to 
13  CaiDe*s  R.  ^^X  '^S^'  defence  to  which  it  would  have  been  subject,  if  sued 
27.— 1  Johns,  by  the  promisee  ;  for  in  these  cases  the  endorsee  ought  to  en- 
^^^^'7^  quire  into  the  validity  of  the  note.     "  A  note  payable  on  de- 
inE.aos.     '  mand  is  due  presendy."      In  this  case  the  endorser  did  not 
—3  Johns.  R  make  himself  liable  as  endorser,  and  the  note  was  endorsed 
^.-idEast  gjgijj  months  after  it  became  due.      And  if  a  note  be  endors- 
ed in  trust,  any  evidence  may  be  admitted  against  the  trustee, 
which  might  have  been  admitted  against  the  cestui  que  trusts 
The  yelk>w  fevpr  in  New  York  an  excuse  for  not  giving  no- 
tice &LC.     2  Johns.  Ca.  1. 
3  B1.  Com.         ^  6.  fVtuit  is  timely  or  convenient  notice.  When  a  bill  is  refus- 
187  "aii  ^^^'  ®^  payment,  ii  must  be  demanded  of  the  drawer  as  soon  as  con- 
Dockwnu  ^  veniendy  may  be,  otherwise  the  law  will  imply  that  it  is  paid; 
there  is  a  trust  between  the  parties,  and  it  may  be  prejudicial 
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to  tilid«,  if  a  bill  may  start  up  at  any  time  to  charge  the  draw-    Ch.  20. 
er,  when,  in  the  mean  time,  all  accounts  may  be  setded  be-    Jirt.  10. 
tween  him  and  the  drawee.     In  this  case  in  Salkeld,  Sutor,  v^y^^ 
the  drawee  foiled,  and  Allen,  the  bolder,  kept  the  bill  four 
years. 

§  7.  In  this  action  the  court  decided,  that  if  the  maker  6f  a  5  Mais.  R. 
promissory  note,  assign  all  hb  property  to  the  endorser  for  his  J^nJ^JJ,^^* 
security  agamst  hb  endorsements,  the  endorser  is  considered  20,  a.  7 ;  'bat 
as  waiving  a  demand  on  the  maker,  as  well  as  notice  to  him-  *^  iWohnt. 
self  as  endorser,  for  he  must  know  that  such  a  demand  or  no-  ^  ^^* 
tice  is  fruitless,  '*  as  be  bad  secured  all  the  property  the  maker 
had ;"  and  as  *^  be  must  be  considered  as  having  waived  the 
condition  of  his  liability,  and  as  having  engaged  with  the  mak- 
er, on  receiving  all  his  property,  to  take  up  his  notes,"  and  ^^  ^^' 
tbe  endorser  offered  to  pay  in  foreign  bills. 

^  8.  And  the  rule  is  die  same,  as  to  any  particular  note,  if 
the  endorser  receive  of  the  makers  securiqr  to  meet  it. 

When  the  maker  of  the  note  is  insolvent  at  the  time  of  mak-  9  H.  BL  836. 
ing  it,  it  is  said  no  notice  is  necessary,  as  the  want  of  it  can  be 
no  prejudice.     Here  the  endorser  gave  no  consideration  for  Art,8tf. 
the  note  and  received  none. 

^  9.  In  this  case  Ham,  of  Portsmouth  N.  H.,  drew  a  bill  4Ma«.lt 
February  20,  1804,  for  £500  on  Dickerson  k  Co.,  Londcm,  841,  May  v. 
paydile  to  the  deft,  or  his  order,  at  sixty  days'  sight.    He  en-  ^*g^^ 
dorsed  it  to  the  pit.     It  was  not  accepted  for  want  of  effects,  of  tbb  article, 
and  protested  for  non-acceptance ;  and  protested  for  non-pay- 
ment.     August  18,  1804,  the  pit.  received  notice  of  the  pro* 
test  for  non-acceptance ;  and  September  3,  1804,  the  pk's. 
agent  called  on  the  deft,  ior  payment,  and  only  shewed  him  the 
protest  fiur  non-payment ;  this  was  the  deft's.  first  notice  be. ; 
but  he  said,  in  a  few  days  he  would  look  round,  and  prepare  to 
settle  it.   September  7,  1804,  having  consulted  counsel  be  re- 
fused to  pay  it,  for  want  of  due  notice  of  the  protest  for  non- 
acceptance.     Ham,  the  drawer,  stopped  payment  Feb.  27, 
1804,  or  in  eight  or  ten  days  after.     April  14,  he  left  Ports- 
mouth, and  h^  not  returned.     June  10,  1804,  his  household 
fiimiture  was  attached,  and  afterwards  sold  on  execution ;  his 
&rm  and  stock  were  attached  March  2,  1804,  and  executioD 
was  afterwards  levied  on  them. 

Judgment  for  the  deft,  for  want  of  due  notice.  And  held, 
that  Ham's  faiHng  &c.,  as  above,  was  no  excuse  for  not  giving 
notice  as  between  endorsee  and  endorser.  That  m  every  case 
the  endorser  must  have  notice.  That  it  was  forcibly  urged 
that  the  deft,  did  not  sustam  any  loss  or  damage  for  want  of 
notice ;  and  that  he  waived  any  objection  on  this  score  by 
proposing  to  pay,  but  the  court  said  there  wai  no  considera- 
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Ch.  30.    tion  for  tiBs,*  and  tliat  ib  every  case  due  noliee  wis  lobe  givefi 
Art.  10.    to  the  end<vser. 

I^ry^^  %  10.  In  this  case  one  Emery  made  his  note  to  West,  pay- 
Mast.  s.  J.  able  March  6,  1797.  West  endorsed  h  to  the  pk.  Emery 
J^^  y!^  neglected  to  pay  about  two  months,  and  after  this,  and  while 
Livermore  »!  be  was  solvent,  the  pit.  called  on  West  to  pay.  The  court 
West  held.  West  the  endorser  was  liable.     For,  said  the  court,  it  is 

sufficient  if  the  endorser  have  notice  and  time  to  secure  Imn- 
self,  by  attaching  the  maker's  goods  before  he  faik.  This  de- 
cision in  this  case,  was  given  not  on  the  examination  of  many 
authorities,  and  is  dearly  contrary  to  that  in  May  «.  Coffin, 
which  was  made  on  great  deHberation. 
6Barr.8«70,  ^11.  March  8,  1769,  one  Topham  drew  his  bill  mi  one 
^^<\  Klotz  for  £30,  payable  six  weeks  after  date  to  the  defts.  or 
order.  They  endorsed  it  to  the  ph.  March  21,  1769,  he  had 
it  presented  for  acceptance,  and  KkHz  reftised  it.  April  2d, 
the  day  it  became  due,  it  was  presented  fot  payment,  andpro- 
tested  for  non-pajrment.  Apnl  11,  1769,  the  drawer,  Top- 
ham,  failed.  The  ph.  gave  no  notice  of  the  reftisal  to  accept, 
but  April  29  gave  notice  to  the  defts.  of  Klotz's  reftisal  to  pay. 
May  2d,  one  of  the  defts.  promised  the  ph.  to  pay  the  bill. 
Verdict  for  the  pit. :  and  a  new  trial  was  granted. 

1st.  Because  the  ph.,  the  holder  of  the  bill,  had  neglected 
to  give  the  defts.,  the  endorsers,  due  notice  of  the  drawer's  re- 
fusal to  accept  the  bill,  though  perhaps  there  was  no  need  to 
present  it  for  acceptance  before  the  day  of  payment ;  but  when 
done,  the  holder  should  have  given  notice  of  non-acoeptance. 

2d.  Because  the  promise  made  May  2d,  to  pay  the  bill, 
was  made  under  a  mistake  of  the  case. 

^12.  Assumpsit  on  two  bills  of  exchange  by  the  endorsee. 
10  Mass.  It    The  6rst  endorser  was  the  deft's.  intestate.    Jan.  9,  1 809,  Rob- 
h  ft,  Lenox     ert  Fields  drew  the  bills  on  Frederick  Dawson,  London,  pay- 
adm/*'*"'    able  in  60  days  after  sight,  to  William  Leverett,  said  intestate, 
or  order,  January  19,   1309,  sold  to  the  pit.  in  New  York, 
through  the  agency  of  a  Mr.  Willard  of  Boston,  who  sent 
them  to  the  ph.,  endorsed  by  the  intestate.    January  27, 1809, 
the  pit.  remitted  them  to  his  correspondents  in  London,  who 
received  them  March  25,  and  on  that  and  the  next  day  dili- 
gent search  was  made  for  Dawson,  and  no  inteUigence  of  him 
could    be  obtained,  but    found    no  such  person    as  Fred. 
Dawson  bad  been  at  Mile-End-Road.     Apnl  1,  1809,  were 
noted  by  a  notary  for  non-acceptance  ;   but  no  regular  evid- 
ence of  a  protest  therefor.   On  <^  before  April  5,  Murdook  b 
Co.  offered  to  pay  the  bills  at  maturity  for  the  honour  of  the 
ph.    This  information  the  pit.  received  June  9,  1809,  and  it 
was  given  to  the  intestate  immediately.     June  S,  1809,  the 
•  Bot  contra,  Billbee  «.  Lnmley.— See  also  2  East  471d~Chitty  IST. 
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biUs  were  duly  protested  .for  non^ptsrinent,  and  paid  by  Mur-    Ch.  20. 
dock  &  Co.     June  19,  1809,  tbey  informed  the  pit.  of  this.    Art.  10. 
and  forwarded  the  bills  and  protest.    Of  these  facts  the  intes-  \^^v^J 
tate  was  iounediately  informed  &ic.  &c.      The  court  held,  1st.  ivbere  the 
TWs  payment  for  the  pit's,  honour  "  did  not  vary  the  duties  of  J"*  <**y  ^ 
the  holder;  he  was  still  bound  to  cause  them  to  be  protested  ^^b  of  Ja- 
for  non-acceptance,  and  at  their  maturi^,  to  cause  them  to  be  ly»  anote  or 
duly  protested  for  non-payment  by  the  drawee."     2d.  The  ^"jd°^*2* 
bolder  was  '*  obliged  to  give  the  same  notice  to  the  antecedent  ^Ird^ 
parties  to  the  bills,  as  if  they  had  not  been  taken  up."     3d.  scaines  Ca. 
No  legal  evidence  of  a  protest  for  non-acceptance,  this  need  jj^^*  J^'"" 
not  be  sent  at  the  time,  but  the  holder  must  give  notice  of  the  mandedof 
fact  to  such  prior  parties  as  be  intends  to  resort  to."     4th.  ^e  maker  od 
When  he  sues  for  non-pajrment,  both  protests  must  be  produc-  tice\oendor^ 
ed.     5th.  Here  was  an  inexcusable  delay  as  to  the  protest  for  >er  on  Mon- 
non-acceptance,  (non-payment  must  be  meant,)  not  accounted  cfe^jV"^' 
for,  that  is  from  the  3d  to  the  19th  of  June.     Qusre  as  to  a  2  Caiues  R 
protest  for  non-acceptance.  ^^• 

^13.  A$sump$ii  on  a  note,  by  the  endorsed  against  the  en-  lo  Mass.  R. 
dorser,  dated  December  31,  1807,  payable  to  the  deft,  or  or-  ^^^J^l^^' 
der,  m  six  months,  with  interest  and  grace.      The  note  was  2  PhiL^^vid. 
originally  given  to  Grardner  &  Downer,  in  renewal  of  another  21.— 11  East 
note,  signed  by  S.  Dillaway  jr.,  and  endorsed  by  S.  Williams,  l^"^^  ^* 
which  Gardner  &  Downer  received  for  goods  sold  by  them  to  Bartoo  v.  Ba- 
S.  D.  jr.      The  note  declared  on  was  endorsed  to  the  pit.  af-  l^er. 
ter  it  become  due.     No  evidence  of  any  demand  on  S.  D.  jr., 
the  maker,  or  notice  to  the  deft.,  the  endorser.     Pit.  relied  on 
evidence  tending  to  prove  that  when  endorsed,  the  day  of  the 
date  S.  D.  jr.,  die  maker,  was  insolvent,  and  the  deft,  then 
knew  it.     Held,  this  insolvency  of  the  maker,  though  so  known, 
did  not  excuse  the  holder  from  a  demand  on  him,  and  notice 
to  the  endorser.    But  see  2  H.  Bl.  336;  13  Mass.  R.  559. 

§  14.  Assumpsit  on  a  note,  by  the  endorsee  against  the  en-  10  Mass-R. 
dorser,  made  by  Eben.  Storer,  payable  June  20,  1807,  to  the  p»  Hussey  v. 
deft.,  who  endorsed  it  to  the  ph.     He  demanded  it  of  the  tJd^"iL '  ^'' 
maker  on  the  day  it  became  due,  but  neglected  eight  days  to  Evid.  17.— 
notify  the  deft,  of  the  maker's  neglect.     All  the  parties  lived  ^\^^^^^' 
within  four  miles  of  each  other ;    endorser  was  discharged, 
though  afterwards  he  discovered  great  anxiety  to  procure  the 
note  to  be  paid  by  the  maker.      The  maker  and  pk.  lived  in 
Portland,  and  the  deft,  in  Cape  Elizabeth,  where  there  was 
no  Post  Office,  nor  any  mail  between  that  town  and  Portland, 
but  persons  were  constantly  pasang  from  one  town  tothe  oth-^ 
er.    An  endorser  so  discharged  may  waive  tis  discharge,  and 
make  himself  liable  knowmg  aU  the  facts,  but  in  this  case  he 
did  not  do  it.     He  by  no  means  did  this  by  trying  to  get  it 
paid  by  the  maker.    Ph.  nonsuit.     How  a  bill  payable  at  a 
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Ch.  20.    banking  boofle,  must  be  preseoted  in  banking  hours*     1  Maale 
Art.  10.    &  Sel.  28,  29. 

^^V^^  ^15.  Asiwnptiij  endorsee  against  the  endorser.  W.  Smitb 
10  Mm0.  r.  made  the  note  to  the  deft.,  payable  to  him  or  order,  in  four 
^^Weld  V.  months  &c.,  endorsed  by  him  to  C.  Hatch,  and  by  him  to  the 
^"*'  pit.  This  note  was  said  to  be  in  the  Union  Bank,  dated  Oc- 
tober 12,  1804,  for  f  6000.  The  runner  testified,  February 
12,  1805,  he  left  on  the  cashier's  desk  a  formal  notice  to 
Smith  of  a  note  for  f  6000,  then  due  at  the  bank,  endorsed 
by  Gorham,  payable  m  four  months,  but  bad  not  seen  the 
note  ;  gave  the  notice  from  the  minute  book,  and  thb  contain- 
ed no  other  notes  in  which  W.  Smith  was  promiser,  and  which 
became  due  at  that  time.  There  was  like  evidence  of  notice 
left  for  the  deft;  Feb.  15,  1805.  Bj  the  usage  of  the  bank, 
notices  to  the  directors  were  so  left  on  the  cashier's  desk,  and 
then  makers  of  notes  were  notified  when  notes  were  due,  ex- 
clusive of  the  days  of  grace»  and  endorsers  at  their  expiration. 
February  1805,  Smith  and  Gorham  were  both  directors  of 
the  Union  Bank,  acting  in  that  office.  Held,  from  the  facts 
the  jury  might  infer  notice  to  Smith  and  to  Gorham. 

In  this  case  too  the  rule  ad<^ted  in  Jones  v.  Fales,  was  ad- 
hered to,  namely,  that  an  endorser  doing  business  at  a  bank, 
is  presumed  to  submit  to  the  usage  of  the  bank,  as  to  the  time 
and  manner  of  demand  and  notice. 
1  Dallu  441.      ^l^*  One  who  buys  a  negotiable  note  cannot  sue  it,  without 
an  endorsement,  in  his  own  name  against  the  maker.  In  Virgin- 
ia the  English  statutes  as  to  promissory  notes  are  not  adopted  ; 
and  there  held,  an  endorsee  thereof  cannot  have  an  action  against 
a  remote  endorser.     1  Cranch  290,  299,  Mandeville  b  al.,  in 
error,  v.  Biddle  k  al. ;  see  1  Cranch  181,  193. 
6  Bast  3, 17,       ^  l?*  To  omit  tufo  poiU  ii  not  due  notice.     Pits,  had  sold 
Parbishire  &  goods  to  Parker  ii  Co.,  living  at  Liverpool.    The  deft,  guar- 
ai.  V.  Parker.  ^^^^^  ^^  pajrment,  also  living  tliere,  and  on  his  guarantee  he 
was  sued  by  the  pits.,  living  at  Manchester.    Parker  and  Co. 
sent  in  payment  a  bill  accepted  by  one  Jackson,  living  in  Lion- 
don,  dated  June  6,  1803,  payable  to  the  pits,  two  months  af- 
ter date.     August  9  it  became  due,  and  on  that  day  was  re- 
fused and  noted,  and  notice  to  the  pits,  by  post  10th,  and  let- 
ter delivered,  but  between  8  and  9,  the  12th,  in  the  morning, 
about  four  hours  before  tl^  post  left  Manchester  for  LiverpooK 
10  Johns.  R.  T^  pl^*  omitted  that  post,  also  that  of  the  13th,  but  sent  no- 
4IK),  where     tice  by  a  private  band  the  13th,  who  delivered  the  notice  to 
{aulrrame    ^^^  drawers  about  two  hours  after  tlie  post  of  the  13th  ar- 
town,  noUce  rived  at  Liverpool,  and  about  an  hour  before  the  post  left 
nustbeper-  Liverpool  for  London.     Held,  the  pits,  made  the  bill  tbeir 
*^^ '  own  by  their  laches,  and  clearly  because  they  did  not  wrke  by 

the  post  of  the  13th  ^  and  without  deciding  whether  they  ^uld 
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have  written  by  that  of  the  12th  ornot ;  and  if  the  party  do    Ch.  30. 
Bot  write  by  the  next  post  be  must  account  for  his  omission.        Art.  10. 
^18.  Case  against  the  deft,  as  endorser  of  a  bill  of  ex-  V^v^^ 
change,  it  became  due  on  Saturday,  and  was  refused  about  a  Bot.  k  P. 
two  o'clock  that  day    and    noted }   again   presented   about  ••J^^'** 
nine  or  ten  o'clock  in  the  evening,  and  notice  was  to  the  ** 
ph.  about  noon  on  Monday.    The  pit.  gave  notice  to  the  deft, 
on  Tuesday  about  noon.     The  holder  lived  at  Knightsbridge 
and  the  endorser  in  Tottenham-court  road.    Held,  this  was  sea- 
sonable notice.  Thb  bill  was  presented  last  by  the  notary  at  the    * 
request  oX  the  pit's,  bankers ;  and  the  court  held,  they  could  not 

S*  re  notice  till  Monday,  and  were  not  to  be  considered  as  the  ph. 
mself.  Sunday  was  no  day.  Ph.  was  in  time  if  he  inibrm- 
od  the  deft,  on  Tnesday,  by  the  course  of  the  poet,  and  it  did 
not  appear  he  received  notice  befcNre  the  post  went  out  on 
Monday.  Notice  *'  must  be  given  with  all  the  despatch  that 
can  reasonably  be  expected."  It  will  be  observed  the  seven 
or  eight  hours  delay  to  empby  the  the  notary  was  not  ^es- 
tioned  <^  explained,  nor  is  it  settled  the  law  allows  a  day  for 
the  holder's  brokers  to  act  and  give  him  notice ;  but  see  Scott 
«.  Liffinrd,  s.  35  ;  the  insolvency  of  the  drawee  is  not  an  excuse 
ibr  presentmg  the  biU,  1 1  East  1 14,  Esdaile  v.  Sowerby. 

^  19.  When  an  agent  drawn  on  mu$t  have  notice.  Aesump-  3  g^  ^  p 
$itf  endorsee  against  the  drawer  on  a  bill.  Cotton  the  deft,  of  289,  ciegg  k 
Charieston,  S.  C,  agent  of  Cullen  of  Liverpool  in  England,  •*•  »•  <^«>tt^»- 
.  drew  his  bill  on  him  in  favour  of  Miller  &  Robertscm,  alsb  of 
Charieston,  for  £500  payable  ninety  days  after  sight.  They 
endorsed  it  to  Booth  b  Co.,  also  m  America,  and  they  endorsed 
it  to  one  Jacks,  also  here,  and  he  to  the  pits.,  merchants 
in  Manchester,  in  En^and  Cotton  expecting  Cullen  would 
(ail,  and  the  bill  be  dishonored,  lodged  proper^  with  MiUer  & 
Robertson,  and  Booth  b  Co.,  to  answer  Uie  bill  if  returned, 
they  engaging  to  restore  it  if  exonerated  from  the  bill.  This 
bin  was  refused,  and  no  notice  was  given  to  Cotton.  Held,  he 
was  discharged  ;  for  thb  **  bill  was  drawn  by  an  agent  on*  a 
principal,  and  when  acceptance  was  refused,  the  pit.  should 
have  given  notice  thereof  to  the  drawer."  Clearly  when 
drawn  he  was  entitled  to  notice,  and  was  not  deprived  of  it  by 
Us  said  deposit.  No  fraud  in  this  case,  and  it  is  on  the 
ground  of  fraud  the  courts  dispense  widi  notice  to  the  drawer, 
having  no  effects  in  the  hands  of  his  drawee.  The  goods  so 
depowted  were  Cullen's.  The  drawer  of  a  biH  must  have 
reasonable  notice  of  non-acceptance ;  if  his  effects  in  the 
drawee's  hands  be  attached  after  the  bill  is  drawn,  and  before 
presented.  Notice  must  be  riven  by  the  holder  or  by  one  ap- 
pointed by  ium^  or  by  one  uable  as  endorser.    Holder  may 
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Ch.  30»    sue  before  such  aoUce.     14  Moss.  R.  116,  121,  Stanton  e. 
Art.  10.    Blossom. 

^^^V^^  §  20.  Whert  a  note  is  pof/Me  at  a  certain  houu^  a  demand 
s  H.  Bl.  509,  ih^  is  sufficient.  One  Sharp  made  his  aote  to  Wilkinson  or 
fjT^^'I^^I^?^  order,  and  made  a  minute  at  the  bottom  of  it  that  it  was  to  be 
paid  at  the  house  of  Saunderson  &  Co.  Wilkinson  endorsed  it 
to  Judge,  he  to  Sanders  &  Co.,  and  they  to  the  pits.,  bankers^ 
to  cover  thdr  acceptances.  Before  the  note  became  due 
Sharp  absconded.  Pits,  sued  Judge,  second  endorser.  Held, 
not  necessary  to  prove  an  actual  demand  oo  Sharp.  2d.  If  a 
note  be  made  payable  at  a  certain  house,  a  deraaud  of  pay- 
6TaDD.864w—  meot  there  is  enough,  and  as  a  demand  on  the  maker.  3d. 
919*"*'  ^^*^'  Putting  a  letter  into  the  Post  Office  to  the  endorser,  in  proper 
time,  informing  the  maker  has  not  paid  the  note  when  due,  is 
good  evidence  of  notice  to  the  endorser.  4th.  And  as  the 
pits,  held  the  note  to  be  paid  at  their  house,  it  was  demand 
enough  on  Sharp  for  them  to  turn  to  their  books  and  examine 
bis  accounts  with  them.  Not  necessary  to  present  it  at  the 
place,  if  it  be  mentioned  at  the  bottom  of  the  note  or  on  the 
back. 

^21.  ijT  the  druwer  has  anjf  effects  in  drawteU  hands 
when  he  draws^  he  is  entitled  to  notice.  Payees  of  a  bill 
against  the  drawer.  Held,  Isu  Must  be  a  protest  for  non-ac- 
ceptance, to  recover  against  him.  2d.  Noting  non-acceptance, 
and  protest  for  non-payment,  is  not  sufficient.  3d.  At  any 
rate  the  holder  must  give  notice  to  the  drawer  of  the  lK>n-ac» 
ceptance.  4ih.  No  excuse  for  the  omission,  the  drawer  had 
no  effects  in  the  drawee's  bands,  when  the  biU  was  refused  ac- 
ceptance or  afterwards.  5th.  It  is  enough,  if  he  had  some  ef- 
fects (to  whatever  amount)  in  the  drawee's  hands  when  the 
bill  was  drawn.  Want  of  such  effects  averred  in  the  pit's, 
declaration.  As  to  effects  &c.,  see  Bucherdike  v.  Bollman, 
GoodaU  V.  Dolley,  Rogers  v.  Steams,  tie.  he.,  2,  3,  33,  this 
art.  Deft,  withdrew  his  effects  pending  the  bill,  and  before  k 
was  presented.  As  to  such  effects,  see  4  Cranch  141, 
French's  case. 

^  22.  If  A  accept  a  bill  to  he  paid  at  his  banker*s  housB,  the 

holder  impliedly  agrees  it  be  presented  there  for  paymeiUi  in 

the  usual  bankCug  hours  ;  though  he  is  not  bound  to  agree  to 

such  special  acceptance,  and  if  be  presents  it  after  such  hourS| 

without  effect,  the  bill  is  not  dbhonored  so  as  to  charge  the 

drawer.     A  refusal  at  such  particular  place  to  pay  a  note  need 

DOC  be  averred.     See  2  Phil.  Ev.  34. 

99^L?ffio^*       ^  '*•  '^^^  ufaived.    The  endorser  of  a  note  not  payable, 

weU  L  aL^r.    ^^  ^  holder  the  maker  had  absconded,  and  he,  the  eodorser. 

White.—       being  secured,  would  give  a  new  note,  and  requested  time  to 

SuliivaD^'      P^y  i  ^®  °^^®  ^^^  ^^^  ^  ^®  ^^^^  ^°^^*     Held,  the  holder 
4  Mass.  it  46. 


7  East.  886, 
Parker  v. 
Gordon. — 

8  Maale  k, 
Sel.  160. 
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seed  not  demand  it  of  the  maker,  or  notify  the  endorser,  for    Ch.  20. 
Ibe  endorser  bad  waived  notioe  by  the  course  he  had  taken.    Art.  10» 
3  PluL  Evid.  IT,  but  if  not  waired  &c.,  the  note  must  be  de*  V^^V^^ 
manded  of  the  maker,  when  paymble. 

^  34.  Reatomable  notice  %$  Uiw,  and  fact  for  the  jury.  The  $  Johos.  R. 
deft,  endorsed  a  bill  of  exchange  and  was  sued  in  Maryland,  1?^',^^» 
and  judgment  against  him.     In  this  action  the  pit.  declared  on  Bryden!^ 
a  protest  for  non-acoentance,  also  non-payment,  and  the  action  Qu«ra, 
was  tried  by  a  jury  in  Maryland,  and  verdict  for  the  pit. ;  on  this  i^^Easf^ 
jndgment  ph.  brought  oisun^sit  in  New-York.      Held,  the  ns.— o  East 
question  of  reasonable  notice,  or  due  diligence,  was  compound-  192.— Dougl. 
ed  of  law  and  fact,  and  proper  for  the  jury's  consideration.  ca!^48._ 
3d.  Having  been  once  fairly  litigated  and  decided,  though  in  6  Scb.  k,  Lef. 
another  State,  it  ought  to  be  at  rest.      Same  is  tried  by  a  f^*^_^* 
jury  in  Pennsylvania  as  a  question  of  factj  and  not  of  law.     3  n  johiu.B. 
Johns.  Ca.  337,  same  a  fact.  Stf. 

^35.  ^ent  muH  send  the  notice  to  his  principal  of  the  refusal  2  johnt.  c«. 
of  a  bill,  both  of  non-acceptance  or  non-payment,  with  the  pro-  1,  Tonno  v. 
test.     It  is  the  duty  of  the  principal,  or  remitter,  to  give  itn-  i^«- 
mediate  notice  to  the  drawer  8ic.,  but  the  agent  may  notify  if 
seasonably  done. 

^  36.  A  note  or  check  payable  on  demand,  must  be  de-  2  H.Bl.  666. 
manded  in  a  reasonable  time  after  receipt  of  it,  or  the  endor-  ^i^^a^^l^ 
ser  is  not  held,  that  is,  usually  twenty-four  hours  in  the  same  217. 
town,  or  next  morning,  or  by  the  next  post. 

Assumpsit  by  Tindal  &  al.,  endorsees  of  a  note  against  1 T.  R.  167, 
Brown,  the  endorser.     Aug.  31,  1784,  one  Donaldson  made  i^Brow!?^ 
his  promissory  note  to  Brown  for  £35  3^.,  payable  Oct.  3,  Chitty  184. 
1784,  or  Oct.  5,  allowing  grace.     He  endorsed  it  to  the  pit. 
Tlie  parties  all  lived  within  twenty  minutes'  travel  of  each  other. 
Oct.  5,  the  pit's  clerk  called  on  D.,  the  maker,  at  10  o'clock 
in  the  morning,  and  not  finding  him  at  home,  left  regular  no- 
tice of  the  demand  of  payment.    Oct.  6,  between  10  and  11 
he  called  agab  on  D.,  who  promised  to  pay  the  note  before  the 
bank  was  shut  that  day  (bank  was  open  from  9  to  4).   Note  not 
being  paid,  be  called  again  Oct.  7,  and  not  finding  D.  at  home, 
he  called  on  Brown,  the  endorser,  and  asked  for  payment ; 
he  refused,  saying,  the  pits,  had  made  it  their  own.     Donald- 
son, Oct.  6,  left  word  with  Brown's  wife,  desiring  Brown  would 
pay  the  note  for  him. 

Verdict  for  the  pits,  and  a  new  trial  was  granted,  and  an- 
other verdict  for  the  pks.,  and  another  new  trial  granted. 
Then  a  special  verdict,  and  judgment  for  the  deft. 

Points  settled  ;  first,  the  holder  himself  must  give  reason- 
able notice  to  the  drawer  or  endorser,  that  the  bill  is  dishon- 
oured by  the  acceptor,  or  Ae  note  by  the  maker.  Second, 
that  he,  \ho  bidder,  looks  to  the  drawer  or  endorser  for  pay- 
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Cu.  SO* 

An.  10. 

1  T.  R.  ItfS. 
-Cbitt7214, 
864.-6  East 
a— Doori. 
616. 


Salk.442, 
Ward  V, 
Evans. 
Stra.  416, 
606,889, 
( Colemao  v. 
Sajer.— 
2  9tnu  1218, 
Fletcher  v. 
Sandys. 

6Mass.  R. 

167,  no, 

Colt  t.  No- 
ble. 


4  Mass.  R. 
46,  Putnam 
9.  Sollivan. 
Evidence 
the  maker  Is 
not  to  be 
found  he. 
2  Caines'  R. 
121,  Stewart 
V.  Eden. 
4  Mass.  R 
246,  Jones  v. 
Fries— Ld. 
Raym.  743. 
2  U.  Bl.  609. 
SeeTindal 
V.  Brown 
ante. 
Chitty 
on  Buls  176, 
177.— 2  H. 
Bl.  609, 665. 
—6  East  7. 

Chitty  177, 
179.244.— 
1  Johns.  9. 
894. 


ment.  Tlurd,  diat  die  maker's  pving  notice  to  tlie  endorser 
was  to  DO  purpose.  Fourth,  that  irtiat  b  reaaonaUe  notioe  is 
partlj  a  qaestioD  of  fact,  and  partly  a  qnestioo  of  law ;  that  is, 
the  jury  must  find  the  facts,  as  di^ance  of  {dace  &c.,  and  the 
court  must  decide  the  hw,  what  is  a  legal  or  reasonable  notice, 
on  the  facts  proved,  so  £ur  as  that  the  jury  ought  to  be  directed 
by  the  court. 

Fifth,  that  the  notice  ought  to  be  as  early  as  the  distances 
and  circumstances  will  adimt ;  that  the  holder  on^  to  write 
by  the  next  post  be.  Sixth,  that  reasonableness  of  time  is  a 
question  of  law,  not  of  fact.  Seventh,  that  in  no  case  has  it 
been  determined,  that  the  endorser  is  liable,  after  the  holder  of 
the  dote  has  given  time  to  the  maker.  See  11  Johns.  R. 
187,  Bryden  v.  Bryden. 

§  27.  But  the  demand  of  a  neighbour,  the  next  day,  has 
been  held  sufficient.    2  Ld.  Raym.  928. 

^  28.  So  it  b  not  negligence  to  keep  notes  in  the  same 
town  from  2  o'clock  one  day,  till  9  o'clock  the  next  day.  Ld« 
Raym.  743.  Nor  here  if  what  is  usual  is  done ;  but  to  keep 
them  from  Saturday  to  Tuesday  is  too  long. 

§  29.  A  citizen  of  the  United  States  m  India,  endorsed  to 
merchants  there  a  bill  payable  in  London,  and  returned  to  the 
United  States.  Hie  endorsees  sent  to  London,  where  it  was 
protested  for  noo-acceptance  and  non-payment,  and  sent  back 
to  the  endorsees  in  India,  who  in  a  reasonable  time  sent  no- 
tice to  the  endorser  in  the  United  States.  The  court  held, 
the  endorser  was  liable.  It  was  the  busmess  of  the  endorser's 
agent  in  Loudon  to  give  notice  to  his  principal. 

^  30.  This  was  an  acUon  by  the  endorsee  against  the  en- 
dorser of  a  promissory  note.  And  the  court  held,  that  the 
ph.  is  not  bound  to  prove  a  demand  on  the  promisor,  if  it 
appears  he  has  absc<Mided  before  the  note  became  payable. 
For  '*  when  the  note  in  this  case  was  due,  it  could  not  be  pre- 
sented to  the  promisor  for  payment,"  and  so  ^^  diere  was  no 
neglect  in  the  endorsees." 

^31.  If  payment  of  a  promissory  note  made  payable  with 
grace,  be  demanded  of  the  maker  before  the  last  day  of  gracOv 
the  endorser  is  not  holden.  12  Jobus.  R.  423,  Griffin  v.  GoC 

Demand  where  and  how  made.  If  a  note  be  made  payaUo 
at  a  particular  bouse,  a  demand  of  payment  at  that  house  is  a 
demand  on  the  maker,  as  be  agrees  such  shall  be  the  demand* 

^32.  So  the  putting  a  letter  bto  the  post-office  to  the  en- 
dorser in  proper  time,  mformii^  him  that  the  maker  has  not 
paid  the  note  when  due,  b  sufficient  evidence  of  nodce  to  the 
endorser. 

And  **  where  there  b  no  post,  it  b  sufficient  to  send  notice 
by  the  next  ordinary  mode  of  conveyance,  though  it  may  not 
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M  the  dUrKt^^   PofeTtHt^^^  node^  is  good^  ii^  Hassiditasetts;    Ck.  20. 
Nc#' Tdrtc,  ftc.  Art.  10. 

^  SiS;  IT  Ate  boldbrof  a  bill  d(ynot  give  notice  to  the  dtawier  V^VX> 
of  rtob^'&ccept^ce.  die  objedSoa  is  done  away,  bjr  sbewiDg  the  3  r.  a  7id, 
dfftwef  had  d6  efiectsio  the  hands  of  the  drawee  at  the  time :  Rogen  «. 
so  if  the  drawelr  be  indebted  to  die  drawee.    By  some  autho-  i*t\  R^Si^. 
ride»  the  drawer  must  have  no  eflects  in  the  drawee's  hands,  — aBof.lc 
from  die  time  of  drawing  the  biH  to  die  time  it  becomes  pay-  J^JJ^*^ 
dble;  in  order  to  make  nodce  unnecessary ;  but  if  he  haVe  174.^1  bo«. 
none,  at  the  thne  of  the  refusal  to  accept,  it  seems  to  be  &  ^/.f^'T. 
sbflkient;  for  then  he  cannot  suffer  for  want  of  notice,  and^^°"*^*" 
he  too  must  know  how  hb  affairs  or  accounts  stand  with  the  2  d.  &  E. 
drkwee.     And  if  on  demand  the  drawer  says,  the  bill  must  be  713. 
paid,  it  is  a  promise  &c.,  diat  waives  notice. 

§  34.  The  endorser  of  a  bill  may  be  sued  without  calling  ^^^l^^ 
on  the  drawer,  for  both  are  conditional  undertakers.  247'      ' 

^  35.  A  bill  was  presented  the  day  it  became  due,  by  the  »  E«rt  847, 
bankier  of  the  holder  for  pajrment,  and  it  was  dishonoured  5  ^^l*  ^' 
and  on  the  next  day  it  was  returned  to  the  holder,  who  gave 
nodce  the  next  day  to  the  drawer.  Held,  this  notice  was  sea- 
sonable. This  biU  was  drawn  March  1,  1806,  by  the  deft,  on 
one  Moses  Agar,  payable  in  three  months  after  date.  The 
pit.  being  the  holder,  and  having  placed  it  in  the  hands  of  his 
bankers,  June  4,  when  the  bill  became  due,  a  clerk  of  the  ban- 
ker's presented  it  for  payment,  and  it  was  refused ;  on  the  5th' 
they  returned  it  to  the  ph.,  who  by  letter  put  into  the  post- 
office  on  the  6th  gave  notice  to  the  deft,  of  the  dishonour ; 
pit.  lived  in  London,  and  the  deft,  at  Thadwill.  Jury  found^ 
for  the  pk.  New  trial  refused.  .The  three  material  points  as' 
to  notice  are  seen  in  this  case ;  first,  the  day  of  computation : 
second,  the  post-office  notice  is  good :  third,  notice  to  the 
drawer  was  sent,  the  6th,  which  for  any  thing  that  appears  might 
have  been  sent  the  4th  of  June,  when  dishonoured  by 
the  drawee.  It  is  sufficient  notice  to  the  endorser  of  a  bill  of  6  Maif,a 
exchange  to  put  a  letter  into  the  post-office,  directed  to  him,  ^J^"  • 
containing  notice  of  its  being  protested  for  non-payment, 
though  tl^re  be  no  evidence  the  letter  was  received  ;  a  mode 
of  notice  the  endorser  b  presumed  to  assent  to. 

^  36.  .^  ro  noftce,  a  copy  of  the  protest  of  a  foreign  bill  6MaH.K^ 
mlist  be  given  or  offered  to  die  drawer,  or  due  diligence  used  *8d,  ^^' 
t6  furnish  him  widi  notice,  m  order  to  charge  him  if  he  had  a    ^  *' 
right  to  draw. 

Special  endorsement.  The  payee  of  a  biH  of  exchange  en- 
dorsed it  thus :  "  should  the  within  exchange  not  be  accepted 
imd  paid  agreeably  to  its  contents,  I  hereby  engage  to  pay  the 
holder  in  addition  to  the  principal  tweiity  per  eent.  damages.** 

VOL.  I.  52 
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Held,  a  bona  fide  holder  might  insert  above  this  slipulatioii  t 
direction  to  pay  the  contents  to  his  <»rder  for  value  received* 

^  37.  Also  heldi  that  an  endorsee  of  a  bill  of  exchange 
cannot  maintain  an  action  on  it  against  the  drawer  or  acceptor, 
without  proving  the  signature  of  the  payee  become  endorser. 
Where  notice  is  necessary  due  diligence  is  the  same. 

$  38.  Seasonable  demand  tfc.  September  22,  1806,  deft 
at  Portland  gave  his  note  to  one  Samuel  Brooks,  payable  od 
demand.  This  was  obtained  unfairly.  Seven  days  after,  it  was 
endorsed  fairly  to  the  pit.  in  Boston,  who  was  innocent  of  any 
firaudf  and  he  recovered.  This  note  in  seven  days  drawn  b 
Portland  could  not  in  Boston  be  considered  over  due.  It 
seems  to  follow,  that  if  the  holder  at  the  end  of  seven  days 
had  given  notice  to  the  endorser  the  maker  had  failed  to  pay 
it,  this  notice  had  been  in  season. 

%  39.  Asiumpiit  by  the  endorsee  of  a  promissory  note  pay- 
able at  a  certam  day  with  grace,  notice  to  the  endorser  the 
last  day  of  grace,  the  maker  has  not  paid,  is  sufficient ;  and  a 
party  to  a  usurious  negotiable  security  is  not  a  witness  to  de- 
feat it  on  the  ground  of  usury.  The  notice  to  the  maker  was 
the  first  day  of  grace,  but  he  was  out  of  the  country,  so  no 
demand  of  payment  on  him  was  necessary. 

^  40.  If  the  endorser  of  a  promissory  note  -waive  hb  right 
of  notice,  still  the  endorsee  must  demand  payment  of  the 
promiser  in  due  time  ;  but  yet  if  the  note  be  made  payable  at 
a  day  and  place  certain,  and  the  endorser  is  there  ready  to 
receive  payment,  no  further  demand  on  the  promiser  is  ne- 
cessary to  charge  the  endorser.  And  if  at  a  bank,  it  is  enough 
the  officers  are  there  at  bank  hours  ready  to  receive  the  con- 
tents of  the  note,  for  then  only  need  the  holder  call  on  the 
maker  to  pay. 

^41.  If  A  endorse  my  bill  of  exchange  only  to  accommo- 
date me  as  drawer,  and  I  have  no  effects  in  the  drawee's 
hands,  yet  he  is  entitled  to  notice  of  protest  of  non-acceptance. 
2.  **  If  one  by  nfistake  of  the  law  acknowledge  himself  under 
an  obligation  the|  law  will  not  impose  upon  hini,  he  shaU  not 
be  bound  thereby.*' 

^  42.  The  endorsees  sued  a  note,  dated  at  Boston,  Septem- 
ber 4, 1806,  against  the  endorser,  to  pay  in  nine  months^  pay- 
ment at' Wiscasset  was  demanded  of  the  maker,  June  10, 
1807.  July  3,  1807,  was  again  demanded  of  him,  person 
demand  ins;  then  having  the  original  note,  and  refused ;  Uie  same 
flay  notice  to  the  deft. ;  the  endorser,  maker  and  deft,  inhabi- 
tants of  Wiscasset.  The  demand  on  the  10th  of  June  was  in 
setsOQ)  but  July  3,  too  late ;  but  the  demand,  June  10,  waa 
bad,  1,  Because  the  demander  had  not  the  note  to  deliver 
an  payment.    2.  Because  no  notice  then  to  the  endorser  of 
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refusal  to  ptj  by  the  maker.  Some  exceptknis  to  the  first  Cb.  39. 
rule,  as  to  notes  lost  or  lodged  in  banks  8ic.  Mail  three  days  AriJ  10. 
between  Boston  and  Wiscasset  at  most.  V/V^^ 

%  43.  Endorsee  of  a  note  against  the  end(Mrser.  October  7  Blast.  R 
14,  1805,  one  Charles  Shaw  gave  hb  note  lo  the  deft,  or  SJot!?*'^*' 
order  on  demand,  endorsed  blank  to  B.  Kimball,  who  Jan- 
uary 1806,  demanded  it  of  the  maker  who  was  insolvent,  but 
February  paid  a  part  to  Kimball,  he  transferred  it  to  the  ph., 
but  did  not  endorse  it.  Spring  1807  pit.  demanded  it  of  the 
maker,  and  Spring  of  1808  demanded  it  of  the  deft.  Judg- 
ment for  the  deft.,  for  there  was  no  notice  to  him  till  1808. 
See  s.  46 ;  11  East  114  ;  2  Caines'  R.  343 ;  1  Sel.  N.  P. 
817;  4Cranch  146. 

%  44.  Endorsee  v.  Endorser.    Note  for  foreign  money ;  8  Mim.  r. 
the  maker  left  the  State  befwe  the  note  became  due,  pit.  left  ^Ji^^^. 
«  demand  at  his  house  the  day  it  became  due,  and  that  day   '  ' 

notified  die  deft,  the  note  was  unpaid,  and  requested  payment. 
Held,  the  endorser  was  liable,  though  not  informed  the  maker 
was  absent.  And  the  note  was  negotiable :  as  to  foreign  bills, 
see  Jones  v.  Fales^  above.  f    * 

%  45.  Endorsee  of  a  note  against  the  endorser,  after  the  9  Mats.  R. 
pit.  had  failed  in  an  action  against  the  maker  because  usuri-  ^J  M'DaeS 
ous.     Held,  the  endorser,  the  original  payee,  was  liable  with-  see  Ch.%i 
out  notice  for  the  amount  of  the  note,  but  not  for  the  costs  of  »•  2^  Phil, 
the  first  action,  for  the  deft,  said,  he  was  ready  to  pay  princi-  lT  RaymT 
pal  and  interest,  but  not  said  costs,  as  it  amounted  to  a  recog-  iso. 
nition  of  the  illegality  of  the  note,  and  the  deft,  knowingly  sold 
a  void  note.    The  endorsement  was  a  new  contract. 

%  46.  Assumpntj  Endorsee  v.  Endorser  of  a  note.     Held,  jJJ?^  \ 
tfiat  where  a  bank  establishes  rules,  usages,  and  by-laws,  as  to  ^en.  «^'"V  «. 
demands  on  makers  of  promissory  notes  and  notices  to  endor-  PaM^Sune 
sers,  those  doing  business  at  it  are  subject  thereto ;  makers  I'gjJ"*"'"^ 
notified  one  day  at  least  before  the  note  was  due.     Deft,  had 
dealings  at  this  bank,  and  agreed  to  this  form  of  notice  ;  not 
necessary  to  prove  the  party  receives  post-office  notice. 

In  this  case  the  pit.  was  an  endorser  on  a  $1500  note  to  the  l^  Man.  ft 
pk.  given  by  Stephen  Low,  promiser,  payable  in  ninety  days,  J^^^m**"*^ 
dated  October  32, 1810,  deposited  for  collection  &c.  January  Buk.— If 
28,  1811,  notices  left  for  Low,  also  for  the  pit.  at  his  house,  PJJP^Vn*^ 
shut  up,  that  to  the  pit.  was  returned  to  the  bank.    January  iaw.-?Chittf 
31,  cashier  wrote  by  mail  to  the  pit.  at  Baltimore  or  Alextti-  on  Bills  lae 
dria,  adviung  him  of  Low's  failure,  and  that  said  note  remam-  ^j^j^i^ 
ed,  adding,  '^  as  you  will  have  to  pay  it,  best  you  might  se-  it  pTaas.— ' 
cure  property  of  Low"  &c.    Pit.  received  the  letter  and  ^^^^^^ 
answered  it,  and  requested  the  cashier,  Moriarty,  to  get  secu-  cb.  "ioTlO, 
rity  of  Low  if  necessary.    He  caused  attachments  to  be  made  t.  9.    ' 
or  the  pit.  accordin^y.    March  5,  ph.  paid  the  note.   No 
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C^.  20.    evidence  he  thee  had  obtamed  anj  poirreoi  mfi>niiatioD  of  die 
^rf.  10.    neglect  to  notify  Sic.,  but  before  the  8tb  of  March  he  got  it,  and 
^^y^^  then  demanded  back  his  mon^y.     Majrch  16^  the  Mahier  paid 
the  sum  to  the  owner  of  the  note  ;  cashier  bad  oo  cooapensa- 
tion  for  coUeeling  notes,  and  the  bank  bad  FO^d  b  LBOS,  not 
to  be  responsible  in  suob  cases.     Pit.  after  he  sued  the  baq^ 
relinquished  his  attachments,  of  oo  value,  op  Low's  est^. 
Judgment  for  Garland  tp  recover  back  what  he  paid,  pmd 
interest  from  the  date  of  the  writ,  oo  the  ground  the  p|L  wa^ 
under  no  lecal  obligation  to  pay  the  note,  ^*  as  there  had  been 
no  regular  demand  on  the  maker,'*  '^  he  paid  the  inooqr  under 
a  misapprehension  of  the  facti^  as  well  as  a  mistake  of  the 
law  ;"  passing  the  money  to  Cross'  credit  was  not  paying  it 
ovier,  so  the  defts.  were  liable,  though  they  acted  as  his  agents. 
Iljrotice  to  Low,  the  maker,  was  too  late. 
8ivSliK?i       §  ^'^'  ^  °^^®  ^^  written  thus  :  "  New  Pedford,  April  19, 
Howland.       1806.     For  value  received,  I  promise  to  pay  William  Whi^ 
or  order,  the  sum  of  4^250  on  demand,  with  interest  til|  paid, 
as  witness  my  hand,  Nathan  Taber."     On  the  back  of  the 
note  was  the  following  endorsement,  viz:  '^  April  19,  1806. 
For  value' received,  we  jointly  and  severally  undertake  to  pay 
the  money  within  mentioned,  to  the  ^ic)  William  While,  signed 
John  Coggswell  jr,  John  N.  Howled"     H^li^  these  endorsers 
were  holden  as  original  promisor$^  and  so  not  entitled  to  nofipe. 
*^  The  effect  of  the  deft's.  signature  is  ttie  same  as  if  he  bad 
subscribed  the  note  on  the  face  of  it  as  a  surety."    And  so  like 
|MaM.  R.      the  case  of  Hunt  v.  Adams.    One  of  two  executors  cannot  en- 
dorse a  note  made  to  them  as  extcuiar9^  not  being  copartners. 
Smith  V.  Whiting. 
9  Maw.  Bep.       ^  48.  Assumpsit,  endorsee  r.  endorser,  on  a    note,  evi- 
^iU^^'  dence  the  deft,  said,  the  maker  told  him  payment  had  been 
Fbii.  £yid.     dulv  demanded  of  him,  is  no  proof  such  demand  had  beeq 
^^-  made  ;  and  if  the  endorser,  believing  a  demand  has  been  duly 

made  on  the  maker  and  due  notice  given  the  endorser,  and 
believing  hin^self  liable,  takes  measures  for  indemnity  ; 
this  does  not  excuse  the  holder  from  proving  a  regular  demand 
and  notice.  And  if  ihc  maker,  before  the  note  becomes  due, 
assigns  all  his  propeny  to  the  endofser^  he  b  consid^ed  as 
waiving  tioltce,  &c. 
^Tiide  r.  §  "^^^  Endorsee  v.  the  maker  of  a  note  o(  $500,  dated 
0*a^n. "  Dec.  I  f  1 308,  payable  in  axfy  days  to  Jos.  O'Brien,  and  eodorsr 
ed  by  hiin  to  (he  pit.  An  Insurance  Company  was  incprpor^^* 
ed,  and  held  to  vest  their  stoclf  in  cer^iq  spjBC^fied  fund^ ;  b^t 
instead  of  this,  receivec|  th^ir  private  npte^,  frpm  the  several 
stockholders,  in  payment  pf  their  rei^ecli^^  ^r^.  ^^^ 
they  were  bound  to  pay  their  {|9)es  ^\  |be  tJR?*  ^4wv4 
Li^e  5iied  this  ppte^  ilo  prop^^  of  it  >?a3  jft  ^e  09^1x^08, 
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(mK  as  epdoroed  Uaok,  the  court  held  be  could  sue  aad  di»-  Cb.  2(k 
cbuge  if.  The  |dt.  came  fairly  by  the  note,  though  he  did  ^rt»  10. 
net  prove  a  legfil  iranafer  to  bimaelf.  L^v^^ 

Second  endaner  paying  a  note^  mu$i  give  notice  to  ikejint^  8  Johns.  Ga. 
The  holder  of  a  proiittisaory  oote  got  payment  of  the  secoud  en-  5?^Si^|JSi** 
dorser,  on  the  maker's  default.    Held,  the  second  endorser  wis 
bound  to  pay,  and  immediately  to  give  notice  to  the  first  eiH 
dorser,  and  if  he  fail  to  do  this  as  soon  as  he  receives  the 
liote  from  the  holder,  the  first  is  discharged. 

^  50.  BiXU  at  iight^  what  is  acceptance^  or  protest  for  fKm-  ai^^T^. 
^Lce^ance.    There  is  no  time  fixed  when  a  Ull  drawn  payable  218,  tso-l 
att^ht^ox  a  certain  time  after,  shall  be  presented  to  the  |.^'^-^^^ 
drawee,  but  it  must  be  in  a  reaswehle  tme^  of  which  the  jury  D*£g«iiio.il- 
will  judge,  and  need  not  be  by  the  earlieet  opportunity.    The  4  T.  jt  ITO, 
9  ^  10  Wm.  III.  does  not  apply  to  bills  to  be  paid  tftereigki.  ^^^' 
I  W.  Bl.  I. 

^  51,  No  protest  for  the  non  payment  of  a  bin,  can  be  be*  aT.Rfiia. 
fore  the  day  the  biU  i^  payable,  and  to  demand  payment  before  -^^^^^ 
p  a  nullity. 

^  52.  Possession  of  a  bill  of  exchange  is  evidence  of  a  power  i  Dallas 
to  receive  payment  b  common  cases ;  noting  for  non-accept-  ]^'f^^'  ^ 
9noe  of  such  a  bill  is  pot  suffieient,  there  must  be  a  protest  ciutty  ao& 
for  it. 

^  53.  Manner  of  computing  time.  On  bills,  the  day  of  the  ^  Man.  R- 
daie  is  net  computed,  but  the  day  of  payment  is ;  and  the  ^^ 
length  c^  ^e  is  as  in  the  common  cases,  a^  it  is  immaterial 
whether  you  reckon  the  day  of  the  date  or  the  day  of  pay* 
ment ;  both  ways  come  to  the  same  thing :  for  instance,  a  note 
dated  ^une  Ist,  payable  in  30  days,  is  payable  July  the  1st, 
if  we  reekon  the  day  of  the  date  as  one,  then  thirty  days  must 
lt»e  complete  before  the  note  can  be  demanded  or  sued,  and  it 
is  d^mandable  or  suable,  the  first  moment  of  the  thirty-first 
day,  that  is  of  the  1st  day  of  July ;  but  if  we  do  not  reckon 
^  d^y  of  the  date  as  one  of  the  thirty,  but  begin  to  reckon 
the  2d  d^y  of  June,  then  the  note  is  demandable  (mt  suable 
^e  thir^iedi  dnj :  that  is  still  the  first  moment  of  the  first  day 
9^  July.  The  qourt  now  decides,  not  the  jury,  when  a  bill 
^  pajfthle. 

^  54.  In  common  cases,  says  Chitty,  *'  when  computation  is  Chitty  sod, 
ta  be  m^d^from  an  act  done,  the  day  in  which  an  act  is  done,  ^^^^  ^ 
must  be  iqeluded,"  but  by  the  law  merchant  is  excluded ;  ao  a  ' 
bill,  at  IQ  di^ys  sight,  pres^ted  June  1st  i^  payable  lltb,  ot  J|»|**y*^> 
ip^lMdiqg  ff^^e^  \^  day*    Iq  this  l^w,  H  moitfh  is  a  calendar      ' 
«ponth.  ^j^j^  j^ 

^  5§^  ff^a»v#r  ^n^ic^  T^B  purty  entitled  to  notice  may  iw!— 7  lait 
vawe  it,  by  paying  part,  or  hy  ^  promiso  to  pajf  ail,  or  to  see  it  ^^P?""**^ 
t%l4kQi^V]i«filnf»«^  hiodiy  hct  admits  If^^^"' 

I8M. 
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Ch.  30.  the  right  of  action :  but  he  must  know  all  the  circumstances^ 
Jlrt.  10.  13  East,  213.  12  East,  433,  Bateman  v.  Joseph,  a.  20,  s.  13. 
K^^y^^  §  56.  Further  notice  to  drawer  or  endaner.  If  either  tdh- 
^^to  170^  'cond  or  is  absent^  demand  on  him,  and  notice  is  dispensed  with. 
6  East  16^  So,  the  sudden  illness  or  death  of  the  holder  or  his  agent, 
^tty  18^  or  other  accident  excuses,  if  aflerwards  given  as  soon  as  the 
^^'  impediment  is  removed  ;  but  in  case  of  absence  &c.  it  is  pru* 

dent  to  give  notice  to  his  wife  or  servant,  and  demand  pay- 
ment, and  if  dead,  of  his  executor  or  administrator,  if  none  at 
his  house. 
Chithr  162,        ^  57.  Notice  to  endorsers  in  actions  by  endorsees  against 
Jfcoftn^^  endorsers,  on  notes  where  there  has  been  laches.     Evidence 
so,a.  io|8.9.  ID  such  cascs  has  often  been  admitted  in  Massachusetts,  to 
^D^^'   ^^^^  *®  endorsers  had  sustained  no  injury,  and  that  the  cir- 
•.  Atkioion?'  cumstances  of  the  maker  of  the  note  were  not  altered,  after  it 
-Ifi  H.  Bl.      became  due  ;  but  Nicholson  «.  Gouthit  is  cited  as  law,  in 
SkholMo  V    ^^^^^  ^^  ^  ^^  insolvent  and  indebted  to  C,  and  B  know- 
Gottthir"  '^'  i°S  ^^^s  endorsed  a  note  made  by  A  to  B,  as  security  to  C, 
who   also  knew  A  was  insolvent.     Held,  C  was  bound,  in 
order  to  sue  B  on  the  note,  to  use  due  diligence  in  calling  on 
A,  and  in  giving  notice  to  B.   In  this  case  the  endorser's  delay 
was  three  days,  and  the  parties  all  lived  near  each  other. 
See  a.  20,  s.  49  contra,  and  1  Bos.  b  P.  652,  a.  10,  s.  3. 
4Craiich  ^  ^^'  'Accommodation  endorser  of  a  promissory  note  of  the 

141,  IM,  maker  is  entitled  to  strict  notice.  Also,  held  2dfy,  ihat  if  the 
'^^he^BaMt'^'  drawer  of  a  bill  of  exchange,  at  the  time  of  drawmg  has  a  right 
of  Cotumbia,  ^^  expect  that  his  bill  will  be  honoured,  he  is  entitled  to  strict 
In  error.—  notice.  In  this  case  Gouthit  and  Nicholson  was  relied  on,  also 
277^  Whit^'  Whitfield  r.  Savage,  in  which  held  the  insolvency  of  the  ac- 
field  V.  Sav-  ceptor  will  not  dispense  with  notice  to  the  drawer.  As  to  s.  3, 
I^^'TI?  Bucherdike  v.  BoUman,  a  debtot*  drew  on  his  creditor,  and 
16  East  216.  '^^^  "^^  ^^^  '^^^^  ^6^^  ^^  expect  his  bill  would  be  accepted — 
Ch.  ao,  a.  10.  this  was,  in  law,  timely  notice  it  would  not  be  accepted.  See 
'*  ^-  also  21  Tjoodall  v.  Dolley,  Rogers  v.  Stevens  s.  33,  and  all. 

s.  3,  was  like  Goodall  v.  DoUey.   On  the  whole,  the  true  princi* 
pie  is  seen  in  French  9.  the  Bank  of  Columbia.     Demand  on 
the  maker  of  a  note,  and  notice  to  the  endorser  according  to 
the  rules  or  usage  of  the  bank  at  which  they  do  their  buanesa 
&c.  insufficient.    2  Phil.  Evid.  19. 
2  Phil.  Evid.       ^  59.  When  post  notice  is  given,  the  contents  of  the  letter 
mnst  be  proved.    These  must  not  only  give  notice  of  the  pro* 
per  fact,  but  that  he  to  whom  it  is  sent,  is  looked  to  for  pay* 
13  Johns.  R.    ment— the  same  if  left  at  his  house  &c.    This  proof  miy  be 
r^HaUAt*^"  by  a  duplicate  original,  or  by  a  copy  preserved  and  proved,  or 
*S° '      by  parol  evidence,  and  this  without  notice  to  the  den.  to  pro- 
duce the  original  letter  at  die  trial. 
^  60.  What  is  suffideot  evidence  of  sending,  and  contents ; 
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sundry  cases  in  Endtnd  and  the  United  States.    3  FhiL    Ch.  30. 
Evid.  20,  21,  be.     See  Ch.  20  a  10,  31.  «^.  11. 

Art.  11.  Proiuii.  %  1.  Protests  have  been  already  partly  V^VXi^ 
•onsidered  in  the  articles  respecting  reasonable  notice.    Some  Sm  tftei, 
few  matters,  however,  will  be  added  in  this  article,  respectbg  ^:^r;^J' 

^  2.  A  protest  is  the  usual  form  by  which  the  fact  of  nou"  iSaik.  isi^ 
acceptance  or  of  ^on-payment  is  ascertained  and  notified  ;  and  171^ ^^x^'^, 
is  usually  made  by  a  notary  public.    In  making  a  protest,  three  713]— «  t!r 
things  are  to  be  done,  **  the  noting,  demanding,  and  drawing  ^.— BolLN. 
up  &  protest."    The  noting  is  merely  a  preUminary  step  of  £^^ 
modem  date,  and  **  is  unknown  in  the  law."    The  material 
part  b  the  making  of  the  demand.    The  party  making  it  *'  must 
have  authority  to  receive  the  money."    At  common  law,  no 
protest  was  required  on  inland  bills  of  exchange.    -It  is  only 
made  under  the  said  statute  of  William :  no  interest  on  an  in- 
land bill  without  protest. 

^  3.  It  is  said  in  Beawes,  that  where  a  bill  is  protested  for  ^^J^SS!^ 
iumHteeeptaneej  and  notice  is  given,  there  must,  also,  be  at  the  — Kyd  87.-^ 
pay  day,  a  demand,  protest,  and  notice  for  nan-payment^  and  ii^'l^?'*^ 
that  a  protest  must  be  sent  by  the  very  next  pott  afier  accep*  p.  27i,Goo8- 
tanu  r^usedf  with  a  letter  of  advice,  or  no  action  will  ue  try  v.  Mead, 
agiunst  me  drawer  or  any  other  party  entitled  to  notice.     No-  J^J^^^  n 
ting  i^e  is  not  sufficient ;  but  the  holder  must  retain  the  718,  Rogen 
Qriginfd  bill,  in  order  to  demand  payment  of  the  drawee^  when  «•  Stevens. 
it  beeomes  due. 

$  4.  But  as  it  is  settled,  that  a  bill  not  accepted  may  be  de-  ^f^  ^^^ 
rauided  of  the  drawer ^  and  sued  before  the  day  of  payment^  l  Day's  Ca.' 
it  cannot  be  material  to  support  an  action  against  Aun,  to  state  ^^  ^'  ^^* 
or  prove  non-acceptance  and  notice,  except  only  as  this  fact 
may  be  necessary  to  hasten  the  action ;  and  it  may  be  essen- 
tial in  an  action  against  the  endorser.     See  Art.  20,  s.  29. 

^  5.  In  an  action  on  a  foreign  bill  of  exchange  against  the  ^  i*-  ^1^^* 
drawer,  a  protest  for  non-acceptance  must  be  proved  ;  and  ac-  2!i  sdk  1^! 
cording  to  Holt  C.  J.  a  protest  is  a  part  of  its  coustitution.  —3  do.  ae, 
A  protest  on  inland  bills,  being  required  only  by  the  statute  2*^'^"*''^ 
of  William,  the  want  of  it  only  deprives  the  party  of  his  dam-  com!  D.  82. 
ages,  costs,  and  tn^ereil.     But  he  recovers  his  principal  at  -Shitty  174, 
common  law,  without  a  protest ;  but  there  must  be  notice.  J^^/caf^ 
And  this  is  now  the  case  of  common  orders.    Where  one  of  107. 
three  sets  of  bills  is  protested,  how  another  maybe  sued. 

^6.  If  a  bill  be  payable  twenty  days  after  sight,  and  be  6  Com.  D.  82. 
accepted  for  a  longer  time,  there  must  be  ^protest  for  nan'^ic- 
eeptance  and  notice  ;  and  so  for  nan-payment,  at  the  day  ap- 
pointed by  the  drawer:  the  same  if  accepted  ixxpart,  or  paid 
m  part.  And  if  the  holder  take  a  part  of  the  acceptor,  it  does 
not  weaken  his  remedy  against  the  drawer  &c.    So  if  a  third 
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Cb.  3l>r    persdn  tccept  a  IriD, /or  the  hon&ur  pf  the  drawer^  tketc^  HMSf 

Jhri*  If*    be  a  protest  for  nan-aecepiaTieej  amt  notice gi9tn» 

^i^vXm/      ^  7.  If  the  acceptor  be  m  ftorf  etreunu^ttiieef,  before  tke  biD 

Martw  uy    fall  due,  the  holder  majr  demand  better  security ,  attd  if  nof 

»'£l**'  *^'  §?^^^^>  h®  ™*7  make  a  protest  for  want  thereofi  and  give  ne^tic^, 

8o  if  tbe  drawee  be  not  found  at  the  place,  or  at  his  hoese^« 

^  8.  A  protest  for  non-fnymenif  is  saflScient  to  recov'er 
against  the  drawer ;  but  in  an  action  against  the  acceptor,  fte 
original  brB  mast  be  in  court  accepted  by  him,  unle^  if  be^ 

5  T  R  na    ^^^* 

G«iev.Wsidr.      ^  ^*  Omitting  to  allege  in  tbe  declaration  9ifr6te9tofahill^ 

^Doogl.664.  is  only  form,  not  to  be  taken  advantage  of  on  a  general  de- 
4  Johns  R.  '"''"®'''  ^^^^  is  a  sufficient  protest  as  to  place,  3^  Jbbn».  R. 
144.— lb       302,  Mason's  case. 

Mod.  87,  {)  10.  If  a  biU  be  accepted  and  then  endorsed  to  the  irmxH 

StaveJy!^  ^»  ^'  ^  frnfoTfee,  may  have  an  action,  if  he  had  eflbcts  in 
Johos.  R.  the  acceptor's  hands,  sufficient  to  answer  the  bill.  But  it  is 
^^  otherwise,  where  the  acceptance  is  only  for  the  honour  of  die 

drawer.    Protest  for  non-aec^tamce  and  nonpayments  to  de^ 
cfaire  on  the  first  alone,  is  good  ;  Mason  e.  Franklin. 
R.^^  Bai-       ^  ^ ^'  ^^^^  ^^^^  ^^'^^  h  ^^^^^^  ^"f^^^  wid;  on  this  act 
ley  F.  Tabor.  ^^  ^^^  ^^^^  ^^^  promissory  note9  void  thereby,  made  or  issoed, 
&•!.— S|ee  a  after  April,  1,  1805,  when  tbe  act  took  effect,  might  be  shewn 
i»,^i^^"^     to  be,  in  fact,  of  a  different  date  from  that  expressed  j  there- 
fore, that  the  maker,  when*  sued,  might  shew  against  tbe  en» 
dorseesj  that  the  notes  sued  issued  cfierj  though  bearing  date- 
before  that  time,  and  thereby  avoid  his  own  notes,  in  an  ac- 
tion against  him  by  an  endorsee ;  for  the  notes  were  made 
void  by  statute,  and  whenever  so,  they  are  void  in  wboseso** 
ever  hands  they  come. 
Sap.  Court         ^  12.  In  the  United  States,  on  a-  bill  payable  abroad,  and 
Im^36?^*^'  sued  on  a  protest  for  non-paymentj  a  protest  for  non-occeptenee 
Brown  r.       is  not  necessary  to  be  produced,  though  it  has  been  refiised 
Bari7,  ««<!     acceptance.     But  this  point  in  iingland  does  not  seem  to  be 
-^httiyYSi  ^  ^^^  settled.    In  both  countries  the  protest  attested  by  a 
170,172  173I  notary  public,  is  complete  evidence  of  the  dishonour*  of  a  for* 
n'*p"^812^"  eign  bill,  and  the  protest  may  be  drawn  up  any  time  before 

the  trial,  if  the  bill  be  noted  in  due  time. 
4^T.  R.  no.      ^13.  On  an  inland  bill,  no  ph^test  for  non-payment  cav  be 
— 2  t!  R.^!  made,  until  the  day  after  it  is  due.    The  party  has  the  whole 
'  day  to  pay.    A  bill  protested  for  non-oceqptonee  may  be  sued- 
immediately.     4  Johns.  R.  144,  150; 
Sllha^'         Art.  12.  Days  of  Grace.    §  1.  Tkreedaysrf grace  torn' 
Cookw^*'*    ever  been  allowed  on  bilk;  and  it  is  now  clearly  settled  in' 
9tra.  829.       England,  that  the  same  is  to  be  albwed  on  notes  made  accord^ 
ing  to  the  3d  and  4tb  of  Ann,  before  stated.    4Di  b  E^  191^, 
BtT>wn' V4  Haraden^  and  170,  hMcf  v.  IfiHs? 
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^  2.  If  the  last  day  of  grace  be  Sunday,  the  note  &c.    Ch.  20. 
must  be  demanded  be.  Saturday »    12  Mass.  Rep.  89.    But  in    Jhi.  i3* 
Massachusetts  the  court  has  said  that  a  promissory  note  here   Vi^v^J 
b  not  entitled  to  grat^i^  unless  expressly  made  payable  with  4  Man.  R. 
graetf  and  except  notes  to  banks«     No  grau  on  bilb  payable  ^'     ^  . 
on  demand.  — chittV, 

^  3.  Jiisumpsit  on  a  promissory  note  against  an  endorser^  203, 218. 
and  threi  daffs  of  gtaee  were  allav>ed  him,  as  on  a  bill  to  an  ^^'  Br^' 
acceptor;  the  note  was  payable  Nov.  2,  1789,  and  sued  Nov.  v.  Harriden. 
4,  1789.     Grace  varies  in  different  countries  from  three  to  -^hltty,aoe, 
thirty  days  or  more.     And  judgment  for  the  deft.     And  it .    ' 
was  said  the  debtor  has  to  the  last  hour  of  the  third  day ;  but  J^t  It  no! 
Buller  J.  said  he  mmt  pay  on  demand  on  any  part  of  the  third  — Liftiey  v. 
day  ofgrace^  provided  the  demand  be  made  within  reasonable  ^^'^  - 
hours.     This  point  was  not  settled  till  A.  D.  1778.     And  if  k^% 
the  last  of  the  three  days  of  grace  be  a  Sunday,  the  bill  must  Kyd  7  k  78. 
be  paid  on  Saturday  ;  but  there  are  no  days  of  grace  in  bills  — L.  lUym. 
payable  at  sight ;  and  the  same  is  the  rule  as  to  any  other  ^"^^^^ 
day,  not  a  J^usiness  day. 

§  4.  Threelhys  of  grace  were  allowed  on  a  note  in  these  ImiAv^Sit- 
words,  **  Three  months  after  date,  I  promise  to  pay  Mr.  dal. 
Smith,  Currier,  £40  value  received,  in  trust  for  Mrs.  E. 
Thompson."  Signed  and  dated.  So  not  to  order  or  beater. 
The  court  held  on  the  authority  of  Lord  Raym.  1545,  that  a 
note  payable  to  B,  without  adding  to  his  ordef  or  to  bearer^ 
was  a  legal  note  within  the  statute. 

^  5.  But  a  note  is  not  negotiable^  if  it  WAnt  the  words,  or  to  L7jEip^26' 
order. 

^6.  The  three  days  of  grace  are  computed  exclusive  of^^^P- 
the  day  on  which  the  note  or  bill  becomes  due  and  payable.  is^28^i^ 
A  bill  dated  May  1,  payable  at  ttMince,  shall  be  paid  three  days  i  Salk.  181. 
after  the  1st  of  Juiie.     The  import  of  foreign  usances^  must  ZlaM^d  w* 
be  stated  in  the  declaration — not  so  of  inland  usances. 

^  7.  When  the  court  gave  the  opinidn  above,  in  Jones  9.  Connee- 
Fales,  as  to  grace^  it  was  new.     Gentlemen,  old  in  practice,  iJS"l|JS*||i^ 
understood  that  we  had  adopted  the  English  law,  as  to  this,  as  EMiSSh  mle 
we  had  the  other  parts  of  that  law,  in  regard  to  negotiable  ^^eetaion, 
contracts.  ^'  ^'  ***®- 

^  8.  Grace  is  allowed  on  bilb  payable  at  usance,  or  at  a  chittv,  9oe, 
certain  time  afier  date,  or  sight,  or  (ffier  demand.     So  ita  N.  217.— 4  Dail. 
York,  and  the  note  b  payable  on  demand,  on  the  third  day.  ^^' 
The  same  in  Pennsylvania — same  in  France. 

Abt.  13.  Where  the  party  may  have  several  actions.    ^  1.  ?^^^f|^° 
The  last  endorsee  may  sue  the  drawer,  and  all  the  endorsers  at  4i'!'a69i 
the  same  time,  and  if  the  drawer  pay,  he  must  pay  the  costs  of  Smith  v. 
aU  the  actions ;  but  if  any  one  or  the  endorsers  pay,  he  is  held  ]!^2wS^^ 
only  to  pay  the  debt,  and  the  costs  of  the  suit  i)gainst  himself,  272, 27a!— 

VOL.  I  53  a  Pallas,  ua. 
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Ch.  30.    ftod  the  ph.  may  go  on,  agiainsl  the  drawer  amd  aiker  end^^H* 
Art.  13.    ersfor  co$t$,  tnd  the  acceptor  of  the  bill  must  pay,  as  the 
^^>y^b/  drawer  must. 

s  Mam,  a        ^3.  But  in  the  Supreme  Judicial  Court  of  Massachusetts, 
171,  OilsMrs  it  has  been  decided,  ^ere  can  m  such  a  case  be  but  one  bill  of 
^'  ^^*"*         costs :  and  therefore,  diat  when  die  endorsee  of  a  promissory 
note  had  recovered  judgment  and  actual  satisfacdon  in  an  ac- 
tion against  the  endorser,  he  could  not  have  costs  in  an  actioa 
previously  commenced  agftinst  the  promiser ;  for  there  can  be 
but  one  satis&ction.    But  if  there  had  been  only  judgment 
against  the  endorser,  and  no  adudl^aifmeni  of  it,  the  case 
might  have  been  different*    There  might  have  been  a  judg- 
ment against  the  drawer,  for  debt  and  costs ;  though  there  could 
have  been  but  one  satisfaction  of  the  debt.    The  English  rule 
seems  to  be  the  natural  effect  of  the  admitting  the  several 
actions, 
ifio*^  *^      ^  3.  jJTim  endorser  sue  a  bill  of  exchange,  he  must  prove 
payment  to  the  last  endorsee  bv  his  receipt,  or  otherwise. 
Possession  of  the  bill  by  the  endorser  is  not  enough,  where 
the  endorsement  was  filled  up,  for  such  an  endorsement  trans- 
fers the  property,  and  payment  generally  is  intended  to  be 
made  by  the  acceptor. 
4DaUas  276.       ^  4.  Taking  in  executbn  any  par^  on  a  biQ  is  only  a  dis- 
q£^^  **^»  charge  of  him,  not  of  any  other  on  it,  nor  does  it  operate  in 
1  Stra.  61&     favour  of  any  other ;  but  if  the  drawer  so  taken,  in  fact  pays,  the 
endorser  cannot  be  sued,  or  is  discharged  out  of  custody. 
The  body  in  execution  is  only  security,  but  discharged  volun- 
tarily by  the  pit.  is  payment  in  law,  and  payment  dischai^es 
the  bin,  as  to  the  same  person,  but  not  as  to  any  other  on  it. 
3W.BL1286,  As  where  one  Bushby  drew  a  bill,  payable  to  one  Sheri- 
^j^s  V*      dan  or  order ;  he  endorsed  it,  also  one  Boon  endorsed  it,  and 
it  came  to  the  pit. ;  be  sued  Boon  and  took  him  in  execution, 
and  afterwards  let  him  out  on  a  letter  ot  license,  without  pay* 
ing  the  debt ;  the  pit.  i^ien  sued  Sheridan  and  held  him  to  baiil, 
and  the  deft.,  MuUhall,  was  one  of  diem.     Sheridan  not  pay- 
ing the  debt,  pit.  sued  the  deft.,  who  insisted  the  debt  was 
paid  by  the  imprisonment  and  discharge  of  Boon.     Held,  it 
was  a  discharge  only  as  to  Boon  ;  for  each  endorser  was  in* 
dependent  of  the  rest,  but  said  Blackstone  J.  it  was  not  a  dis- 
charge even  as  to  Boon's  goods  after  bis  death,  by  the  statute 
1  Jam.  1. 
1  td.  Rajm.       Endorsee  sues  the  endorser,  he  sues  the  acceptor  of  a  bill ; 
7^  to  recover,  he  roust  prove  he  has  paid  it  to  such  endorsee. 

A  bill  of  exchange  cannot  be  protested  for  non-payment  before 
it  is  payable,  but  it  may  because  the  drawee  has  absconded^ 
10Blait.It        Assumpsit  on  a  promissory  note  by  endorsee  q;ainst  ^ 
se,  Porter  9.  endorser,  makers,  James  M.  logirabam,  and  John  GooM, 

Ingnhtm. 
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November  18,  1809.  Jime  Tenn  1811,  the  ph.  recovered  Ch.  30. 
jadgment  against  the  makers,  aued  out  execution  and  conn  Art.  14. 
mitted  one  of  them  to  prison ;  exectition  was  returned  without  V^y^^ 
any  satisfaction  but  this  conunitment.  Alioi  and  pluriei  issued 
againft  the  other  maker  and  estates  of  both,  these  not  satisfied. 
September  19,  1812,  one  Brooks  engaged  to  pay  the  execu- 
tion, thereon  the  goaler  released  the  one  conraiitted,  and  afters- 
wards  cSkrtd  the  money  he  had  received  to  one  Richardson, 
assignee  of  the  judgment,  who  refused  to  accept  it.  Judgment 
lor  the  ph.,  and  held  the  judgment  against  die  makers  had  not 
been  satisfied  ^  that  is,  no  valuable  satisftustion  accepted  by  the 
ph.  or  any  one  authorised  to  receive  naytnent,  and  to  dis* 
diarge  die  frit's,  demand,  so  the  case  of  Gilmore  e.  Carr  was 
not  applicable.  Here  was  evidently  a  fair  leaning  in  the  court 
to  get  round  a  very  exceptionable  decision  given  in  that 
case,  contrary  to  all  the  English  decisions  in  like  cases ;  for 
when  die  law  itself  authorises  one  to  bring  several  actions  at 
once,  as  against  principal  and  sureties  in  a  bond,  or  against 
the  maker  and  the  endorsers  of  a  note,  and  to  incur  costs  in 
three  several  actions,  what  good  reason  can  be  given  if  he  ac- 
cepts his  debt  of  one  and  his  costs,  he  should  not  only  lose 
fab  costs  against  the  others,  but  even  have  to  pay  them  costs, 
when  this  very  acceptance  may  be  fairly  construed  to  prevent 
farther  costs  and  to  setde  the  debt,  and  not  to  oblige  the  pit., 
not  only  to  lose  costs  legally  incurred  or  created,  but  to  pay 
costs  m  actions  legally  commenced,  and  carried  on  at  the 
costs  of  the  several  defts.,  and  on  the  very  terms  of  their 
several  contracts. 

Here  the  debtor  committed,  though  discharged  by  the  offi« 
cer,  was  not  discharged  by  the  consent  of  the  creditor ;  so  no 
bar  to  pursuing  another  debtor  for  the  same  debt.  Costs  in  aD, 
in  New  York,  8  Johns.  R.  366.  So  id  Pennsyhrania.  2  Dal- 
las 115. 

Blank  endorsement    One  Violett  wrote  his  name  on  a  J^^/^jj 
blank  ^per,  meaning  one  Brookes  should  make  bis  note  on  inemr r. 
the  other  side  to  Patton  ;  this  was  done,  and  held  Violett  was  Patton. 
liable  as  endorser,  even  on  the  laws  of  Virginia,  which  gener^ 
aUy  put  promissory  notes  on  the  ground  of  bonds  rather  than 
inland  bills. 

Art.  14.  Blank  endarsemenUj  forged  frtSt,  and  fictkumi  i  w.  n.  soo, 
jpayees.  (^  1.  If  the  drawee  of  a  forged  biH  accept  and  pay  it  ^Jf,?-  ^^' 
to,  or  pay  it  only  to  a  bond  fide  purchaser,  he  cannot  recover  ^ 

back  the  money  paid  to  such  purchaser.    As  explained  Ch.  9, 
a.  14 ;  Ch.  20,  a.  8,  bearer. 

§  2.  A  bin  drawn  in  favour  of  9ifictiHoui  payee  is  a  forgery.  ^^  TaUo^ 
hk  this  case  the  deft,  and  others  drew  a  bill  on  the  deft,  uone,  «.  Harris, 
in  favour  of  fictitious  persons,  which  was  known  to  aD  pardes, 
and  the  deft,  drew  the  bill  payable  to  Gregsm  &  Co.,  ficti- 
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Ch.  20*  tioos  payees,  at  the  request  oT  Potter,  and  endorsed  the  bSI^ 

Art.  14.   by  writing  Gr^soo  b  Co.,  to  Lewis  b  Potter,  who  endorsed 

V^^V*^   it  to  the  phs.,  and  the  deft,  receired  the  value  from  the  second 

endorser.    Adjudged  that  a  Uma  fidt  holder  may  recover  oa 

this  biO  against  the  deft,  on  the  ground,  that  ^  ^ving  such  a 

bill  is,  as  it  were,  an  assignment  of  so  much  property,  which 

becomes  money  had  and  received  to  the  use  of  the  holder  of 

the  bill.^    Judgment  for  the  ph.  Thb  could  be  the  case  only 

among  those  privy  to  the  facts. 

3  T.  It  481,        ^  ^*  1^  court  held,  that  if  a  bill  be  drawn  in  favour  of 

Minet  v.  Gib-  a  fictitious  payee,  and  the  acceptor  and  drawer  do  know  it, 

I^'mhI^  ""*  '^^  "'""''  °^  '^  P'y**  is  endowed  oq  die  bill,  an  bno- 
400.  cent  endorsee  may  recover  on  it,  giving  a  valuable  considera- 

tion, against  the  acceptor  of  the  bill  payable  to  bearer. 
I>oogl.5l4»         ^  4.  A  blank  endcursement  on  a  blank  note  or  paper,  binds 
RusmI  v.       the  endorser.    It  is  as  a  letter  of  credit  for  any  indefinite 
\^^p^^S,      ^^^   ^ J  f^  money  lent  a  bill  or  note  is  good  evidence,  and 
the  3  b  4  of  Anne  only  gives  an  additioiud  remedy ;  an  en- 
dorser is  liable  for  money  lent. 

1  RBI. 813,  Endorsees  against  the  drawer  of  a  bill  of  exchange  ;  six 
Coles  kaL  r.  counts.  A  Signed  his  name  to  a  blank  paper  duly  stamped, 
^""^^  and  delivered  it  to  B,  for  the  purpose  of  drawbg  a  bill  of  ex- 
change on  it  in  such  manner  as  B  might  thbk  best.  B  drew  a 
bill  payable  to  George  Chapman,  a  fictitious  payee,  or  order, 
and  endorsed  it  over  to  C.  for  a  valuable  consideration,  who 
was  ignorant  of  the  transaction.  Held,  C,  the  innocent  endor- 
see, could  maintain  an  action  against  A,  as  the  drawer  of  a  bill 
payable  to  bearer,  od  a  count  to  that  effect ;  or  that  C  might 
recover  on  a  count  stating  the  special  circumstances  of  the 
ease,  if  that  count  do  not  vary  from  the  verdict ;  and  when  all 
parties  know  a  bill  cannot  be  legally  endorsed,  it  may  be  used 
by  an  innocent  holder  for  a  valuable  consideration,  as  a  Inll  to 
bearer.  See  also  2  H.  BI.  187,  211,  288,  298;  3  D.  & 
East  281 ;  1  H.  Bl.  569,  625  ;  2  Show.  235 ;  Sayer  223  ; 
1  Burr.  452.  The  bearer  must  prove  the  maker's  signature, 
and  that  of  each  endorser  he  claims  imder,  2  PUL  Evid.  15, 
16,  and  recognbes  Grant  v.  Vaughan  as  to  lost  notes  be. 

2  Wtsb.  164.  ^  5.  In  this  cas^  Timothy  Parsons  wrote  bis  name  on  a 
F^noDs  ^  piece  of  paper,  and  gave  it  to  John  Brown  ;  but  there  was  no 
S  i.  Court,  evidence  of  the  intent,  or  of  any  connexion  in  business  between 
ifioi^'si!?^  them.  John  Brown  made  a  note  on  the  other  side  of  the  pa- 
Doogl.  61.—  P®'> '°  ihew  words  : 

Imp.4i4v^  **  Boston^  April  18,  1796,  for  value  received  I  promise  to 
Same  c«M  P^^  Jesse  Sumner  or  order  1843  dollars,  on  demand  with 
Amer.  Free,    mterest.  JoHN  Bbown." 

113.— chitty      May  16,  1796,  Jesse  Sumner  received  $450  10  of  JpbQ 
'^  Brown,  in  part  of  the  note,  and  endorsed  this  sum  cm  it* 
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Jesse  Sumner  then  got  a  writing  m  these  words,  over  the    Ch.  20. 
name  of  Timothy  Parsons,  to  wit :    ''  In  consideration  of  the    Art.  15. 
subsisting  connexion  between  me  and  my  son-in-law,  John  v.^v^^ 
Brown,  I  prombe  and  engage  to  guaranty  the  payment  of  the 
contents  of  the  within  note  on  demand,**  and  then  sued  Timo- 
thy Parsons,  declared  on  the  promise,  specially  stating  it  and 
the  note ;  but  did  not  aver  any  demand  on  John  Brown  or 
notice  to   Parsons*     In  two  trials  in  the  Supreme  Judicial 
Court  of  Massachusetts  it  was  held,  that  Parsons  was  liable, 
and  that  Sumner  had  a  right  to  fill  the  endorsement,  so  as  to 
make  Parsons  a  common  endorser  of  the  note,  with  the  rights 
and  obligations  of  such,  or  a  guarantor,  warrantor,  or  surety, 
liable  m  the  first  instance,  and  in  all  events  as  a  jobt  and 
several  promiser  would  be.    Itmust.be  admitted,  that  this, 
case  was  carried  as  far  as  any  case  had  gone,  and  on  the 
review  the  court  was   not  unanimous,  and  it  has  since  been 
questioned.     Blank  endorsement  on  a  blank  piece  of  paper 
&c.  5  Cranch,  Violett  v.  Patton  142,  154,  similar  case. 

^  6.  One  Christian  at  Dunkirk  drew  a  bill  on  the  deft,  in  4  T.  R.  sa, 
London  for  £90,  payable  to  Henry  Davis  or  order.    Another  ^>M©^». 
Henry  Davis  got  the  biU  and  endorsed  it  to  the  pit.    The  a ni^Evid^ 
court  held,  that  this  endorsement  was  a  forgery,  and  that  the  81. 
ph.  could  not  recover  against  the  acceptor ;  for  tlie  pit.  must 
prove,  according  to  his  declaration,  that  Henry  Davis,  the 
true  payee,  endorsed  the  bill  ^  whereas  le  did  not  endorse  it, 
but  a  stranger  did  endorse  it,  and  his  being  of  the  same  name 
makes  no  difference.    Lord  Kenyon  contra. 

^  7.  See  the  case  of  a  blank  endorsement  he.,  Josselyn  v.  4D.lLE.aso. 
Ames,  ante,  article  7,  this  chapter.  Ahering  the  date  of  a  bill,  3^.^'^^ 
see  Masters  v.  Miller. 

^  8.  A  gave  a  note  to  B  to  pay  $100  in  sixty  days ;  B,  the  1,^?^^ 
promisee,  contracted  not  to  demand  it  under  ninety  days ;  B  j^{^^  ^  ^' 
may  sue  it  in  sixty  days ;  his  promise  not  to  demand  it  under 
nineqr  days  was  a  collateral  promise,  for  the  breach  of  which 
A  might  have  a  separate  action  if  there  was  a  sufficient  con- 
sideration, but  it  varied  not  the  note. 

§  9.  If  a  bill  be  payable  to  a  fictitious  person  or  his  order,  2fl!2[f'' 
it  is  not  payable  to  the  order  of  the  drawer  or  bearer,  unless  p^JJ^Ji^ 
the  acceptor  know  the  payee  is  a  fictitious  person. 

i^  10.  If  the  endorsee  of  a  bill  sue  the  acceptor,  and  he  can-  1  h.  BI.  669. 
not  prove  an  endorsement  by  the  payee,  he  may  prove  the  9^^^» 
payee  a  fictitious  person,  so  could  not  endorse.    Held,  as 
drawer    and   acceptor   knew  this,  the   bill    should  operate 
against  them  as  a  bill  to  bearer,  and  the  holder  sue  as  bearer^ 

Art.  15.  Endorsers f  haw  liable^  and  amount  S^.    ^  1.  An  sun.  848. 
endorser  is  liable  to  every  subsequent  endorsee,  not  to  any  pre-  4io>-4  T.  B. 

''  ^  ''  "        470.^-Sftlk. 

126, 138»m.— 6C0111.D.  68.-8  Salk.  86. 
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Ch.  20.    ceding  ooe,  except  as  in  article  6 ;  thou^  the  bill  be  payable 
Art.  15.   to  B  or  bearer ;  for  every  eodorsement  makes  a  new  bill,  and 
^^y^^  also  though  the  bill  was  forged,  for  the  endorsemeat  charges 
the  endorser,  and  hence  the  drawer's  fraud  need  not  be  proir-^ 
ed,  and  the  endorsement  is  a  new  contract. 
2  Sire.  1087,      ^  2.  The  endorser  cannot  be  charged  with  the  payment  of 
Colliot  V.       the  note  till  there  has  been  a  demand  on  the  maker,  or  an 
s  Burr^leQ.    ^<^®(i>P^  ^  ^^^  hi™9  made  ;  (see  Heylen  e.  Adamson,  Burr. 
—Phil.  Evid.  669,)  for  here  the  drawer  or  maker  of  the  note  is  the  real 
^'  debtor,  as  the  acceptor  of  a  bill  is.  The  case  of  Heylen  v. 

Adamson,  by  the  endorsee  of  a  bill  against  the  endorser  m 
which  it  was  held,  a  demand  on  the  drawer  of  the  bill  was  not 
necessary  for  the  reason  above  stated;   1  Stra.  515,  Law- 
rence e.  Jacob  441. 
Bira.  1246,        ^  8.  If  the  endorser  pay  part  of  the  note,  he  thereby  ac- 
Fuller  0.       knowledges  his  liability,  and  no  demand  on  the  drawer  is 
Stnf  74&r'    accessary  on  this  account  also.     The  idea  formerly  adopted, 
that  if  the  endorsee  received  part  of  the  drawer,  the  endorser 
was  discharged,  is  not  now  laitr.    2  Stra.  1245,  KeUisle  «• 
Robinson. 
lBg>.  M.  P.         ^  4,  If  the  drawer  be  sued  by  the  endorsee,  and  his  bail 
pay  the  money  and  costs,  this  discharges  the  endorser  as  much 
as  if  the  drawer  himself  had  paid  it :  and  1  Wils.  46. 
2  Atkyosiai,      ^5.  If  an  endorser^ have  a  note  given  to  him  by  his  wife  or 
Lane-^         an  infant,  and  endorse*  it,  he  is  liable  to  pay  it  to  the  endorsee. 
acom.D.M.  So  if  only  the  last  endorsee  paid  a  valuable  consideration  for  it. 
2  Bi.  Com.         In  an  action  against  die  endorser  it  is  necessaiy  to  prove 
??4^a7~     his  hand,  not  the  maker's  of  the  note.    2.  It  is  necessary  to 
1^.-^    '      prove  a  demand  on  the  drawee  of  the  bill,  or  maker  of  the 
12  Mod.  244,  note,  Or  tiiat  he  was  sought  for  and  could  not  be  found.     3» 
Oaks^-^i  Ld  '^^^^  **®  ^^  ^®"®  '"  convenient  time  after  the  assignment. 
lUyai.448.-^  4.  It  is  fair  to  give  notice.     5.  The  demand  must  be  after 
2  Stra.  1067.  the  endorsement.    6.  If  one  endorse  blanks  the  endorsee  may 
use  it  as  an  acquittance,  or  as  an  assignment  to  charge  the 
endorser. 
Chitty  228,        Jj  5,  jf  ^  note  be  made  by  a  minor,  so  voidable  as  to  him, 
WooSboaae    7^^  ^®  endorser  is  held,  and  the  minor  when  of  age  may  by 
24, 2ft.  express  promise  make  the  note  good,  though  not  by  bare  ac^ 

knowledgment  or  paying  part,  and  though  dbe  endorsement  of 
Bfeme  UHjert  is  void,  the  holder  may  sue  any  after  party.  See 
Ch.  90,  a.  10,  as  to  evidence  in  relatk)n  to  negotiable  debts. 
6Craiich22i,  ^  7.  The  endorsement  of  a  bUl  or  note  is  a  new  substantive 
siacam  v.  proinige  or  contract.  3.  Aod  when  the  endorser  of  a  foreign 
Dodgi%9.  ^^  ^^  exchange  is  sued  by  the  endorsee,  he  b  liable  to  dam« 
— R«v.  Code  ages  accordbg  to  the  law  of  the  place  where  the  b31  wa^ 
V*  121-  endorsed.    3.  In  debt  against  him  on  the  act  of  Virginia,  die 

dechiratioB  inut  aver  notice  of  the  protest  for  non-payment. 
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4.  And  a  defect  in  the  dechratioo  suAoieat  to  arreetlbe  jodg*  Ch.  30. 
meat,  may  be  alleged,  as  aa  error  b  the  court  in  which  error  'Art.  15. 
is  broi^ht.  This  action  was  od  the  act  of  Virginia,  the  deft.  V,^^y^^ 
endorsed  the  bill  in  Alexandria,  drawn  abroad. 

This  act  jMrovides,  *^  that  when  any  bill  of  exchange  is  (ur  i  Cranch 
shall  be  drawn  for  the  payment  of  any  sum  of  money  in  which  ^^\^^^^^ 
the  value  is  or  shall  be  expressed  to  be  received,  and  such  bill  %^  ch.'iaa, 
as  or  shall  be  protested  for  non-acceptance  or  noD*payment,  •»  8,  •.  R 
the  drawer  or  endorser  shall  be  subject  to/^ieen  per  eenimm 
damages  thereon,  and  the  bill  shall  carry  an  interest  of  Jive 
per  centum  per  annum  from  the  date  of  protest,  until  the  money 
therein  drawn  for  shall  be  fully  satisfied  and  paid."     *^  And 
that  it  shall  be  lawful  for  any  person  or  persons,  having  a  right 
to  demand  any  sum  of  money  upon  a  protested  bill  of  ex- 
change,  to  commence  and  prosecute  an  action  of  debt  for  prin- 
dpal,  damages,  interest,  and  charges  of  protest,  against  the 
dnwers  and  endorsers  ioindy,  or  against  either  of  them  sepa- 
rutefy ;  and  judgment  shall  and  may  be  given  for  such  princi- 
pal, damages,  and  charges,  and  mterest  upon  such  principal 
after  the  rate  aforesaid  to  the  time  of  judgment,  and  foe  inter- 
est  upon  the  said  principal  money  recovered  after  the  rate  of 
five  per  centum  per  annumt  until  the  same  shaH  be  fuOy 
satisfied.*^ 

^  8.  This  also  was  a  case  of  an  endorser  m  Virginia,  in  6  Craaek 
error  Irom  the  Circuit  Court  in  the  district  of  Columbia ;  and  ^^.^'J^'f  *^ 
held,  the  endorsee  of  a  promissory  note  may  recover  the  deriile.— 
amount  from  a  remote  endorser,  in  equity,  though  not  at  law.  J«meionj8 
But  second,  equity  will  make  that  par^  immediately  liable,  ^.  8ee4^ 
who  is  ultimately  liable  at  law.    Third,  in  equity  the  remote  Cnnch  241. 
endorser  has  the  same  defence  against  the  remote  endorsee,  as 
against  his  immediate  endorsee.     Fourth,  the  deft,  has  a  right 
to  insist  that  the  other  endorsers  be  made  parties.     One  Qray 
gave  the  note  to  M.  b  J.,  March  2,  1798,  for  $1500,  payable 
to  them  or  order  $  they  endorsed  it  in  blank.     On  the  face  of 
the  note  it  was  deckred  to  be  negotiable  in  the  bank  of  Alex- 
andria.    Gray  put  it  into  a  broker's  hands,  who  passed  it  to 
one  Scott  for  flour,  be  sold  for  £1200  in  cash,  and  paid  the 
money  to  Gray.     Scott  passed  it,  without  endorsing  it,  to 
M'Clenachen  in  the  purchase  of  flour,  and  he  endorsed  ^    ^      i 
Riddle  &  Co.  in  payment  of  a  precedent  debt.    Gray  failed  \si^^^^ 
to  pay,  and  was  discharged  by  the  insolvent  act  of  Virginia,  in  ^I'creDch" 
the  complainant's  suit  on  the  note.   They  then  sued  the  defts.  SJ^X^^  ■* 
at  law  on  their  endorsement,  and  got  judgment  below,  reversed 
above,  on  the  ground  an  endorsee  cannot  have  an  action  at 
law  against  a  remote  endorser  of  a  promissory  note ;  therefore 
they  bropght   this  bill  in  equity,   dismissed  below,  on  the 
ground  there  was  no  equity  in  the  bill ;  they  appealed.    The 
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C^.  26. 

Art.  16; 


See  a.  20,  9. 
29. 


3  Dallas  — 
Chllty  86.— 
1  Dallas  118, 
Morris  v. 
Tarin. 


4  Johns.  R. 
119.— ChiUy 
j9v. 


coinplairiatits  paid  a  Valuable  consideration  for  the  note,  and 
the  defts^  put  it  into  ciiy^ulation^  and  in  bar  of  this  bill  they 
pleaded  the  said  judgment  Ht  law  in  their  favour.  To  this 
plea  the  complainant  demurred,  and  the  court  sustained  the 
demurrer,  and  ruled  the  defts.  to  answer.  Their  answer 
stated  they  received  no  consideration  for  their  endorsement  in 
blank,  and  put  it  into  circulation  onljr  by  delivering  it  to  Gray 
to  be  discounted  at  the  bank.  Judgment  as  above,  for  the 
pits.  This  novel  case  seems  td  have  been  decided  on  these 
principles  :  1.  As  the  defts.  endorsed  the  note  and  expressly 
made  it  negotiable,  and  gave  it  credit  into  whose  hands  soever 
it  came,  they  were  liable.  2.  As  the  maker  was  so  discharg- 
ed, he  was  out  of  the  case.  3.  As  in  the  action  at  law  the 
remedy  was  mistaken,  the  judgment  against  the  pits,  was 
no  bar  to  their  bill  in  equity. 

Art.  1 6.  The  amount  recovered  on  a  protested  biU.  ^  1  •  This 
sum  in  Massachusetts  was  principal,  interest,  ten  per  cent, 
damages,  and  costs  00  foreign  bills  generally,  and  interest  and 
costs  on  inland  bills,  and  this  rule  extends  to  biUs  drawn  in 
one  State  on  merchants  and  others  in  another  State.  The  same 
rule  as  to  foreign  bills  in  Rhode  Island  and  Virginia.  But  by 
Massachusetts  act,  June  19,  1819,  (iii  Maine,  Ch  88)  the 
damages  on  inland  bills  are  regulated,  drawn,  or  endorsed  in 
Massachusetts,  payable  in  any  other  of  the  United  States  or 
territories,  and  protested  ;  three  per  cent,  if  payable  in  New 
Hampshire,  Vermont,  Rhode  Island^  Connecticut,  or  New 
York.  If  payable  in  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virg;inia,  or  the  District  of  Columbia,  five  per  cent. 
If  payable  in  North  Carolina,  South  Carolina,  of  Georgia,  six 
per  cent.  If  payable  in  any  other  of  the  United  States  or 
territories,  nine  per  cent.  If  any  bill  of  exchange  or  order 
for  payment  of  money  be  drawn  or  endorsed  in  this  State,  for 
$100  or  more,  and  payable  within  it,  distant  seventy-five  miles 
or  more  from  the  place  where  drawn  or  endorsed,  and  not 
paid ;  damages  one  per  cent,  in  addition  to  the  contents,  law- 
ful interest,  and  costs,  1,  8,  5,  6,  9  per  cent,  is  in  addition  to 
these  in  all  the  cases.  Twenty  per  cent,  damages  in  Penn- 
sylvania, on  12  William  3,  Ch.  70  ;  besides  interest  and 
charges.  A  bill  remitted  to  pay  si  debt,  see  4  Johns.  R.  27. 
The  twenty  per  cent,  in  New  York  is  in  lieu  of  re-exchange 
&c. 

,  ^  2.  If  the  oourse  of  exchange  alter  in  case  of  a  foreign  bill, 
the  acceptor  is  liable  to  pay  according  to  the  rate  of  it  on  the 
day  the  bill  became  due.  And  as  to  exchange,  see  Mellish 
&  ah  V.  Simeon,  Ch.  20,  a.  20.  See  Pollard  v.  Herries,  3 
Bos.  &  P.  335 ;  4  Johns.  R.  119,  124,  125. 
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^  3.  July  6,  1807,  an  English  merchant  living  in  Manch<^s-    Ch.  20. 
ler,  in  England,  drew  his  bill,  payable  to  himself  or  order  in    Art.  18. 
London,  on  an  American  house  having  their  domicil  in  Bos-  v,  ,^^*vx^ 
ton,  accepted  by  one  of  the  house  then  in  Manchester,  is  a  6  Mass.  R. 
foreign  bill,  and  the  same  as  if  accepted  in  Boston,  and  pay-  ^^T>  i^> 
able  in  London.     The  damages  on  protest  are  the  amount  of  ^^nder^iTi 
the  bill  and  expenses  of  protest  and  interest  thereon  at  six  per 
cent,  from  the  time  it  becomes  payable,  also  a  tenth  part  of 
the  original  sum  and  like  interest  thereon. 

Abt«  17»   Circuitous  actioiu  on  notes  Src.  .^^^^^   - 

If  C  make  a  note  to  A,  and  A  endorse  it  to  B,  and  B  en-  Bishop  v.  * 
dorse  back  to  A  again,  A  shall  not  have  an  action  against  B  Hirj^ward.— 
on  liis  endorsement  of  this  note,  for  if  he  could,  then  B  would  LchTtty  27i 
have  an  action  against  Aon  his  endorsement  of  it,  and  there  —  Art  21.— 
would  be  this  circuity  of  action  to  no  purpose.     But  A  may  i^  Johns,  ft 
prove  his  endorsement  was  only  mere  form,  see  post :  but  see  ^^^ 
1  Wils.  46.     If  second  endorsee  of  a  note  sue  the  first  be- 
come endorser,  he  may  prove  the  pit.  gave  no  consideration. 
12  Johns.  R.  159  ;  14  do.  349. 
Abt.  18.  Evidence  against  the  endorsee  fyc.  See  a.  10,  s.  5.  ^JJ^"*  ^j^' 
^  1.  The  deft,  made  a  note,  payable  October  31,   1799,  adm.— Davif 
and  afterwards  it  was  endorsed  to  the  pit.  who  brought  this  «.  Brown,  3 

T    R    fit  — 

action  against  the  deft.,  the  maker.     The  deft,  was  admitted  5^899  r 

to  prove,  that  certain  transactions  took  place  between  Gror>-  334,  Webster 

venor,  the  promisee  and  endorser,  and  Fuller,   the  maker,  r,Jf*»*?* 

before  the  actual  endorsement  of  the  note  (originally  made  in  Peake  140.— 

blank)  by  which  the  note  had  been  completely  satisfied  ;  and  2  Johns.  R. 

this  admission  was  on  the  ground,  that  the  actual  endorsement  |?^]^^  ^^ 

was  so  long  after  the  note  had  become  due,  that  when  endorsed  ante,  a!  10. 

it  was  a  discredited  note.  But  how  long  a  note  must  have  been 

due  before  it  is  discredited,  is  a  point  not  accurately  settled.  n 

^  2.  In  this  case  the  same  principle  was  adopted,  and  the  5  Johns.  R. 

court  held,  that  if  a  note  be  actually  endorsed  after  over  due,  il^'rif^ ' 
«        .  •1111  •       ^■»  f^^^^^  ^' 

there  is  reason  to  suspect  it ;  and  then  the  maker  may  go  mto  Davis -~ 

such  a  defence  against  the  endorsee,  as  he  would  have  against  iJ5°i*^J^' 

the  promisee ;  same  if  the  note  be  endorsed  in  trust  for  a  re-  Maihcr^^'^'' 

lation  of  the  endorser  ;  secus  if  endorsed  without  recourse.     3  Chittj  106, 

Johns.  R.  60,  62,  Russel  v.  Ball  &  al.  *^- 

^  3.  6  Mass.  R.  334,  340,  the  same  point  was  decided.  Webster  9. 
And  on  this  case  endorsee  suing  the  endorser  of  a  promissory  Lee-6  Johns, 
note,  if  the  deft,  set  up  a  defence  of  payment  to  the  promisee,  ^jo}i^7"r. 
he  must  prove  it  was  made  before  the  note  was  endorsed,  and  454.— 
by  such  payment  the  promise  is  discharged,  and  the  note  is  ^^^^''  ^ 
absolutely  void.     In  this  case  there  had  been  a  reference  be- 
tween the  promiser  and  promisee,  but  no  endorsement  on  the 
note.     1  Johns.  331. 

VOL.  I.  64 
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Ch.  20.        ^  4.  So  a  note  on  demand,  endorsed  long  after  made,  is 
Art*  20.    liable  in  the  endorsee's  hands  to  all  the  equities,  as  between 
^,^y^^    maker  and  payee ;  because  the  endorsee  takes  it  with  suffi- 
cient ground  of  suspicion  to  cause  him  to  inquire  into  the  s^ate 
of  it.    Secus  a  fair  endorsee,  Warren  9.  Lynchj  5  Johns.  R. 
239  ;  2  Cain.  369,  Furman  v.  Haskin  ;  see  art.  20,  ».  17 ;  1 
Dallas  411  ;  9  Johns.  R.  244. 
12  Mod  408,      Art.  19.  Bills  and  notes  received  in  payment^  the  effect. 
617, 621.—     A  bill  or  note  of  another  taken  in  payment  at  the  time  of  the 

3  Saik  ^^  *^'®  ^^  *®  goods  &c.  is  valid,  if  the  vendee  do  no  know  h  to 
Holt.  298.      be  a  bad  one,  and  the  vendor  cannot  have  an  action  for  his 

goods  sold.     Qusere,  if  the  debt  be  not  discharged  at  the 
time.   6  Johns.  R.  110;  9  Johns.  R.  310. 

4  Mats.  R.  08,  ^  2.  If  the  parties  settle  accounts,  and  he  who  falls  in  debt 
?  Cuir«8°^  to  the  other  in  a  certain  sum,  gives  him  a  note,  not  negotiable, 
6  Mass.  R.  for  that  sum,  it  cannot  be  considered  as  a  payment  of  it ;  for 
i^/^"n««*y  one  simple  contract  debt  is,  in  law,  no  discbarge  of  another 
^'        ^'       simple  contract  debt.     But  it  is  otherwise,  if  payment  be  made 

in  a  negotiable  note  which  passes  current  in  the  market ;  see 
post.     Given  for  an  existing  debt  by  simple  contract  is  primd 
facie  payment ;  B  owes  A  $50,  A  takes  C's  promissory  note  m 
payment,  payable  to  A,  it  is  at  his  risk.    7  Mass.   R.  286, 
Wiseman  v.  Lyman. 
299^hMch-       ^  ^*  ""  ^^^^  action,  it  was  held  that  a  promissory  note,  giv- 
er V.  Dios.      en  in  consideration  of  a  simple  contract  debt,  due,  is  a  dis- 
more.  charge  of  a  simple  contract.      So  of  an  open  account.     6 

Cranch,  254. 

iis^m.  'i  ^*  Formerly  it  was  held,  that  if  A  sold  goods  to  B,  and 

— 7*T.  It  66,  took  a  check  on  a  banker,  without  any  objection,  it  was  absolute 

Ss"^^^'  payment,  though  the  banker  failed  ;  but  it  is  now  settled  that  in 

Johnt.  cat.     ^^^^  c^LSBf  unless  it  was  expressly  agreed  at  the  time  of  the 

'1-  transfer  &c,  that  the  assignee  run  the  risk,  he  may,  in  case  of 

default,  sue  for  the  price  of  the  goods,  not  only  because  one 

simple  contract  does  not  discharge  another,  but  because  a  ne« 

gotiable  note,  while  between  the  original  parties,  is  like  any 

other  simple  contract ;  but  then  such  note  must  be  shewn  to 

be  lost  or  cancelled  at  the  trial.     1  Johns.  R.  34. — 8  Johns. 

R.  389. — ^9  Johns.  R.  310,  311,  Johnson  v.  Weed,  b  al.    So 

if  the  purchaser  of  goods  pays  in  another's  note,  falsely  rep^ 

ChHty  81,82.  resenting  it.     6  Johns.  R.  110.— 5  Johns.  R.  68.-9  Johns. 
A  note  made  n    q  ■  n 
in  France,       '^  •**"• 

payable  to  Art.  20.  Several  eases,  i^  1.  Though  generally  one  joint  ten^ 
A  In  ^^,^-  ant,  or  person  jointly  bterested  with  anoUier,  in  real  or  person- 
'th9agb  not'  ^^  property,  is  not  capable,  of  himself,  of  doing  any  act  which 
stamped  ^c-  may  tend  to  prejudice  the  other,  yet,  by  the  custom  of  mer- 
TnncSuw.  ^^^^^^  where  there  are  two  joint  traders,  and  one  accepts  for 
iJohoa.  R.94.  himself  and  partner,  a  bill  drawn  on  both,  it  bmds  both,  if  it 
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concerns  the  trade  ;  otherwise,  if  it  only  concerns  the  accep-    Ch.  20. 
tor's  distinct  interest,  and  the  holder  is  aware  of  the  fact.  Jlrt.  20. 

§  2.  A  note  given  m  the  partnership  name,  by  one  part-    ^^-v-Xi^ 
ner  for  his  private  debt,  is  void  as  against  the  partnership,  in  Chitty  32.— 
the  hands  of  the  creditor,  and  even  in  the  hands  of  a  friend-  |£*'?f *.'  ^ 
ly  endorser,  who  endorsed  it  at  the  request  of  the  partner,  not  stonv-Uat^e. 
knowing  the  consideration  of  the  note.     And  notes  issued  in  —2  Johns, 
the  partnership  name,  alter  a  dissolution  of  the  partnership,  ^^' 
only  bind  the  one  issuing  them,  and  so  if  the  new  notes  given, 
be  for  partnership  debts. 

^  3.  "  One  partner  cannot  bind  ihe  other  by  deed,  without  IT:  ^^• 
an  express  authority  so  to  do ;"  but  if  A  execute  a  deed  for  sterviiie.— 
himself  and  his  partner,  in  his  presence,  and  by  his  authority,  Watson  103. 
it  is  a  good  execution,  though  only  sealed  once,  was  on  a  bill  Zchiny  ^' 
of  sale  decided.  —2  Johns.  R. 

§  4.  When  a  partnership  is  dissolved^  it  is  necessary  to  give  30M-«n»>ng 
personal  notice  to  those  who  have  dealt  with  it,  or  prove  they  *' 
in  fact  saw  the  gazette  notice  ;  but  this  is  sufficient  for  persons 
who  have  had  no  previous  dealings  with   the  partnership. 
Watson's  Partnership,  284.  ^       ^  ^ 

^  6.  Value  received^  is  implied  in  every  bill  and  endorse-  «5. 
ment,  as  much  as  if  expressed  in  totidem  verbis ;  and  if  a 
declaration  be,  that  the  note  was  endorsed  for  value  received^ 
this  value  received  need  not  be  proved.  A  hearer  taking  a 
bill,  under  suspicious  circumstances  must  state  he  gave  a  value 
for  it,  as  when  it  has  been  lost.  When  the  holder  has  given 
Kfull  value  for  the  bill,  be.  the  deft,  is  not  allowed  to  shew  he 
received  none,  though  the  pit.  knew  this  circumstance  when 
he  took  it,  unless  he,  also,  knew  that  he,  of  whom  he  received 
it,  was  acting  yrattdttZen%. 

§  6.   When  a  note  or  bill  pays  a  prior  debt.     Generally  one  ^*^®*» 
contract  not  under  seal,  cannot  extinguish  another  similar  con-  12'Mod.  617. 
tract.     "  And  a  mere  promise  to  give  time  for  the  payment  of  — ^  T.  R.  62, 
a  debt  already  due,  is  not  binding."     But  if  I  sell  goods  to  A,  Mi^^dJ.— 
and  take  a  bill  or  note  in  satisfaction  thereof  or  of  a  former  debt» 
I  cannot  sue  the  original  debt,  till  the  bill,  be.  is  due,  except 
A  knew  it  was  of  no  value  ;  then  I  may  immediately  sue  him 
on  his  original  liability  ;  as  if  he  draw  a  bill  on  one  having  no 
effects,  not  accepted.     Such  a  bill  is  a  nullity.  rh'ttvoi— . 

^  7.  Three  men  gave  a  covenant  to  A  :  one  of  them  gave  3  ebJ261, 
a  bill  for  part  of  the  debt,  and  judgment  was  had  on  the  bill.  Drake  v. 
No  bar  to  covenant  against  the  three,  not  being  accepted  in  Mitchell, 
satisfaction  of  the  covenant  debt,  nor,  in  fact,  to  have  produc- 
ed it. 

§  8.  A  first  bill  is  given,  then  a  second  bill  in  lieu  of  it,  but  ^'^"g^'a?!' 
the  first  remains  with  the  holder,  and  the  second  is  not  paid  $  24^  a.  6. 
he  may  sue  the  first. 
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Ch.  20.        If  I  sell  goods,  and  adjust  the  account,  and  take  a  btH, 

Art,  20.    which  is  not  accepted  ;  this  taking  the  bill  is  conclusive  ev^ 

y^^y^J  dence  of  the  sum  due,  in  an  action  for  payment  for  the  goods. 

If  one  take  a  bill  for  goods  sold,  and  finds  it  bad ;  yet,  if  he 

compute  damages  upon  it,  and  demand  it,  this  b  an  election  to 

rely  on  the  bill. 

\  9.  One  agrees  to  accept  notes  in  payment  of  goods,  and 
Cain  117,    before  delivery,  the  notes  turn  out  to  be  bad  :  a  tender  and 
Memtt^i     refusal  of  them  is  no  payment,  unless  the  vendor  agreed  to 
Cranch  181,  run  the  risk  of  their  being  bad. 

John8!^R.465  ^  10.  A  sold  Cattle  to  B,  and  received  in  payment  a  bank 
Markie  v.  '  note  ;  neither  knew  it  was  bad  :  A  paid  it  to  C,  who  discov- 
3  c^^'^'iT"  ^^^^  '^  ^^  forged.  Held,  A  might  recover  against  B  on  his 
siiZ^D.  L  original  contract  for  the  cattle  sold,  for  a  forged  note  is  a  nul- 
E.  613.— 3  lity — no  payment  at  all.  But  if  one  receive  a  note  as  condi- 
^^^  ^^'  tional  payment,  and  pass  it  away,  he  cannot  sue  for  the  goods 
sold  ;  he  cannot  have  a  double  satisfaction.  1  Cran.  181,  if 
a  forged  note  of  a  third  person,  it  must  be  bad  at  the  trial. 
Chitiy  112.  ^  !!•  An  indorsee  may  strike  out  special,  as  well  as  gene^ 
—1  Dall.  193.  ral  endorsements,  and  the  holder,  by  delivery,  may  consider 
Foremim  —    ^*™^®"^  ^^  endorsee  of  the  payee,  however  remote  in  fact  he 

may  have  been. 
Chitty  119,        §  12.  If  I  assign  a  bill  for  a  sufficient  consideration  to  A 
that  I  know  to  be  of  no  valve,  and  he  be  not  aware  of  the  (act» 
I  must  repay  to  him  the  money  I  received,  in  an  action  for  mon- 
ey had  and  received  :  this  must  be  on  the  ground  of  decep^ 
iioHj  or  of  the  law  merchant^  for  at  common  law  an  assignment 
is  no  warranty, 
chitty  138,        ^13.  If  an  agent  do  not  present  a  bill  for  acceptance,  with 
*   due  diligence,  and  the  drawer  fails,  the  agent  is  Uable  for  bis 
negligence,  unless  he  can  shew  the  bill  would  not  have  been 
accepted ;  also  ''  a  neglect  to  make  a  presentment' at  a  proper 
time,  may  be  excused  by  illness,  or  by  other  cause,  or  by  ac- 
cident." 
Chitty  945.        ^  ^^'  '^  ^^^  holder  receive  notice  the  bill  is  dishonoured, 
—6  East  14.  be  ought  to  send  notice  to  the  party  he  looks  to,  by  the  next 
practicable  post^-^*^  at  all  events  by  the  post  of  the  next  day 
afier  notice^^  received  by  him. 
3B&P340       ^15.  If  a  bill  cannot  be  legally  acoepted,  or  paid,  the 
-^hiity  186!  drawer  is  not  liable  to  be  sued  in  the  country  where,  by  some 

act,  the  illegality  is  created. 

Chitty  186.—      ^  16'  And  if  I  draw  a  bill  in  the  United  States,  on  A,  in 

6  East  124.—  London,  and  am  discharged  by  our  laws,  and  the  bill  there  is 

^aioesR.    protested  for  non-acceptance,  I  cannot  be  sued  there.     The 

terms  ^*  value  received,"  in  a  note,  not  within  the  adt,  will  not 

of  themsdyes  imply  a  consideration. 
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^17.   What  payment  discharges  the  pajfer.   Regularly  every    Qn.20. 
bill  or  note  must  be  paid  to  the  proprietor  of  it,  or  to  bis  pro-    jJrt,  20, 
per  agent  or  representative ;  if  made  payable  to  a  feme  soUy  v^Wi^ 
it  must  be  paid  to  her  husband  after  her  marriage  ;  if  to  A  in  chitty  218, 
trust  for  B,  it  must  be  paid  to  A,  or  his  endorsees;  not  to  219,220,221, 
the   payee,  after  endorsed  j   not  to   the  agent  of  an  attor-  ^'^bi^ 
ney  ;  may  pay  to  the  holder  of  a  bill  or  note  endorsed  blank  -Doagi.  622. 
who  stole  it,  if  the  payer  know  not  this  fact,  or  if  known  it  — 4  T.  R  28. 
was  stolen,  he  may  pay  to  a  boni  fide  holder,  when  due  ;  not  713  28r— 7 
to  one  after  he  has  committed  an  act  of  bankruptcy,  and  that  t.  r.  711.— 
known  ;  otherwise,  if  not  known.     Bills  are  paid  in  business  |®1*\*®»** 
hours,  if  foreign.  p'ag",  Borton, 

^  18.  A  note  is  due  on  the  last  day  of  grace j  and  if  pay-  Nov.  Term, 
ment  be  refused,  the  maker  may  be  sued  on  that  day,  after  g^nci'  R. 
demand  and  refusal,  per  Parsons  C.  J.    It  must  be  demand-  343,  Jackson 
ed  that  day,  of  the  maker,  and  notice  to  the  endorser,  before  tNRichards. 
such  demand,  b  bad;  though  otherwise  seasonable.     Proving  274.J!v^uk8' 
a  debt  against  a  bankrupt  acceptor  is  no  discharge  of  other  par-  661.— 12 
ties.     A  draft  on  a  bank  received  by  a  creditor,  pays  his  debt  ^^^^ 
in  two  cases ;  1st  if  the  receiver  do  not  use  due  diUgence  to  52. 
get  it  paid ;  2d  if  he  expressly  agrees  to  run  all  risks  ;  and  if 
he  write  a  receipt  in  full,  it  is  not  evidence  of  such  an  agree- 
ment.    And  when  a  bill  is  taken  in  payment  of  a  debt,  and 
the  party  sues  on  the  original  consideration,  payment  of  the 
bill  will  be  presumed,  tiU  the  contrary  appears.     See  Hayling 
V.  MuUhaU,  and  Hull  v.  Pitsfield. 

^19.  If  the  holder  of  a  bill  or  note  take  a  bond  or  any  5.^"?^'. 
security,  of  the  acceptor  of  the  bill  or  mfiker  of  the  note,  JJ,"  ^ited  ° 
without  the  assent  of  the  other  parties  thereto,  payable  at  a  chitty  229. 
future  day,  he  discharges  them  ;  same  rule  as  to  sureties,  and  ^^jf'jjfj^^' 
notice  of  non-payment  does  not  aid  his  case ;  so  if  he  receive  they  bear 
part  payment  of  the  acceptor,  and  take  a  new  acceptance  for  date,  are  val- 
the  residue,  j^ayai/e  at  a  future  datCj  and  in  the  mean  time  retain  {JeTay  of  " 
the  original  bill  as  security,  this  is  giving  time,  so  a  new  ere-  delivery,  and 
dit  to  the  acceptor,  and  discharges  the  endorser  ;  for  it  abridges  "^  conaider- 
the  rights  of  the  other  parties  to  the  bill,  in  postponing  their,  ^n  that  day. 
opportunity  of  suing  ;  for  taking  the  new  bill  was  an  agree-  2  Johns.  R 
ment  the  original  bill  should  not  be  enforced  in  the  mean  time ;  ^^• 
hence,  here  was  giving  time  to  the  acceptor ;  whereas,  had  the 
endorsees,  the  pits.,  called  on  the  defts.  the  endorsers,  imme- 
diately, to  pay  the  original  bill,  they  might  immediately  have 
sued  the  acceptor;  the  new  security  ought  to  have  been  '^y  ««  r-p  3*0 
the  consent  of  the  endorsers,  or  their  implied  consent,  on  no-  3  Johns.  R. 
tice,  and  their  not  objecting,  according  to  the  case  of  Clarke  v.  334,  Grain 
Devlm.     Maker  pays  part  after  due,  and  before  notice  to  en-  ^'  ^*weH, 
dorser,  he  is  discharged. 
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Ch.  20. 

Art.  20. 


2B.  & 
P.  61.— 3  B. 
&  P,  863.— 
Chitty  230. 


6  East  147.— 
Chilly  232, 
273, 274. 

Chitty  233. 


6  East  14, 
Darby  shire  r. 
Parker,  cites 
Hilton  V. 
Shepherd. 


Chitty  321. 


7  Johns.  R. 
7'>.  I.osce  r. 
Daokin. — 
4  Johns.  R. 
224-8  Johns. 
R  374. 


^  20.  The  same  is  the  case  if  the  endorsee  Sue  she  accep* 
tor,  and  on  execution  receive  payment  for  part  and  take  hii  ttr 
curitvfor  the  restj  with  the  exception  of  a  nominal  sum  only, 
he  discharges  the  endorser,  and  the  effect  would  have  been 
the  same,  if  the  pit.,  the  endorsee,  had  let  the  acceptor  out  of 
custody  on  a  ea.  sa.  But  though  this  discharges  an  after  en- 
dorser, who  could  resort  to-  the  party  indulged^  it  does  not 
discharge  a  prior  endorser,  whose  remedy  would  not  be  varied 
in  respect  of  the  indulged  party ;  therefore  the  holder  may 
let  out  of  custody  a  subsequent  endorser,  on  execution,  and  yet 
sue  a  prior  one,  without  the  subsequent  one's  paying  the  debt, 
for  the  holder  of  a  bill  or  note  may  do  what  he  pleases  as  to 
any  party  on  it,  yet  hold  all  the  others,  if  thereby  he  does  not 
abridge  their  rights. 

^21.  If  the  endorser  pay  the  biU  or  note  to  his  endorsee^ 
he  is  entitled  to  a  receipt ;  (or  he  cannot  without  one,  sue  the 
acceptor  of  the  bill,  or  maker  of  the  note :  the  mere  posses- 
sion of  the  bill  or  note,  not  being  evidence  he  paid  it ;  but 
quaere,  as  it  is  not  according  to  the  course  of  business  for  him 
to  have  the  possession,  without  his  paying ;  clearly  this  posses* 
sion  prima  facte,  affords  a  presumption  he  paid  it,  though  it  is 
always  best  for  him  who  pays,  to  take  a  receipt,  and  have  the 
fact  stated  in  it,  that  such  a  party  paid. 

^  22.  The  holder  of  a  bill,  gave  notice  of  a  bill's  being 
dishonoured,  to  the  fifth  endorser,  the  day  it  was  refused  ;  he» 
the  next  day,  to  the  fourth ;  he,  the  next  day,  to  the  third  ; 
he,  the  next  day,  to  the  second  ;  and  he,  the  next  day,  to  the 
first  endorser,  and  held  to  be  sufficient  notice :  all  the  parties 
lived  in  London,  and  the  neighbourhood. 

^  23.  The  Inst  endorsee,  may  strike  out  all  the  endorse- 
ments in  blank,  but  the  first,  and  declare  on  that ;  thereby, 
this  endorsee  creates  a  privity^  between  himself  and  the  first 
endorser,  now  the  only  one.  This  endorsee  thereby  abridges 
no  rights  but  his  own  ;  and  not  always  his  own,  for  by  raising 
this  privity,  he  is  often  enabled  to  go  upon  his  money  counts, 
and  save  his  demand,  where  he  cannot  otherwise  do  it ;  his 
contract  in  the  bill  or  note,  having  failed  him,  as  it  does  in 
certain  cases. 

§  24.  If  A  io  London  owes  B  1000  crowns,  to  be  paid  in 
Paris,  then  worth  6000  livres,  and  draws  a  bill  to  pay  6000 
livres  in  Paris  ;  and  that  is  protested  and  comes  back  to  A ; 
and  when  6000  livres  are  worth  1100  crowns;  A  must  pay 
1100  crowns,  difference  of  100  crowns  is  the  exchange. 

^25.  JSTote  on  demand.  One  was  endorsed  2\  months 
after  its  date,  the  holder  sued  it  against  the  maker,  and  be 
was  admitted  to  prove  he  paid  it  to.  the  payee  before  it  was  en- 
dorsed. But  there  is  no  time  fixed  for  the  dishonour  of  such  a 
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Bote  ;  no  time  of  pajment  mentioQed  in  a  note  it  is  payable    Ch.  20. 
knoiediately,  or  on  demand.    See  s.  45,  Post.  Art.  20. 

^  26.  Accommodating  endorttr.     A  endorsed  the  note  for  V^^^v^kt^ 
the  maker's  accommodation,  and  without  consideration.  Held,  7  Johns.  R. 
it  was  binding  on  A  after  due  notice,  though  the  ph.  knew  the  ^*i  ^TJTS 
fact  when  he  took  it.     But  otherwise,  if  any  fraud  in  the  case,  ^  crench 
and  that  known  to  the  pit.     So  if  the  pit.  buy  such  note  at  49.— i  Csp. 
discount,  he  will  not  recover  more  than  he  gives  for  it  of  such  ^  "^  ^^^ 
an  endorser.    Innocent  endorsee  may  recover  a  fraudulent 
note,  Ch.  192,  a.  8  ;  2  Caioes  343 ;  4  Cranch  141 ;  1  Taun- 
ton 224,  Ch.  20,  a.  10,  s.  57. 

^  27.  N'ote  made  in  another  itate.    One  was  given  in  Con-  i  Johns.  Caa. 
necticut  and  endorsed ;  but  in  that  state  a  promissory  note  is  p^'|^^**' 
not  negotiable.     Yet  held,  the  endorsee  could  sue  it  in  his  2  Johns.  B. 
own  name  in  New  York  against  the  maker,  see  4  Cranch  46.  l^* 
But  possession  alone  does  not  entitle  one  to  sue  in  his  name  if 
to  order,  7  Cranch  160 ;  1  Ser.  b  Raw.  180. 

§  28.   Where  the  drawer  is  not  liable  for  monies  paid.     As  a  johns.  Cm. 
where  A  accepted  a  bill  drawn  on  him,  and  the  endorsee  76,  Mumoefe 
without  demanding  it  of  the  acceptor,  or  inquiry  after  the  •'•  ^'  ^^^^^ 
drawer,  demanded  it  of  the  first  endorser  who  paid  it,  and 
charged  the  amount  in  account  with  the  acceptor,  then  tbi^ 
first  endorser  sued,  as  payee  the  drawer  for  monies  paid  be. 
to  his  use,  and  offered  the  bill  in  evidence.   Held,  the  drawer 
was  not  liable.     Endorsement  without  recourse  to  the  endor- 
ser, a  note  is  not  evidence  of  money  had  and  received  by  him  7  Cranch  169: 
to  endorsee's  use. 

^  29.  The  endorser  suable  immediately  on  a  hill  protested  4  Johns.  R. 
for  non-acceptance  ifc.    As  where  a  foreign  bill  of  exchange  l^{^''g*\ 
was  protested  for  non-acceptance,   and   due  notice   thereof  see  ante.— 
given  ;  held,  the  holder  might  sue  either  drawer  or  endorser,  Chitty  on 
or  both,  and  need  not  wait  a  protest  for  non-payment ;  also  3  £aj^^7" 
recover  the  twenty  per  cent,  damages  in  New  York,  with  the  — cb.  20,  a. 
usual  interest  and  charges  of  protest.     But  on  a  bill  drawn  in  ^1  »•  3*  but 
England,  and  there  payable,  the  holder  in  America  can  re-  \  sbaro.^ 
cover  but  five  per  cent,  interest,  as   it'  is  drawn  and  to  be  stra.  949  — 
settled  by  the  law  of  the  place  where  drawn,  nor  can  the  ac-  i>o"g*- 1^- 
ceptor,  when  sued,  object  to  a  protest  for  non-payment,  that 
it  does  not  state  the  demand  was  made  on  him  personally.    It  6  Johns.  R. 
is  enough  it  states  it  was  demanded  at  the  place  where  ac-  H^i/fiy.*'^ '^* 
cepted  to  be  paid,  and  where  the  party's  lilbility  is  fixed  by 
non-acceptance  and  due  notice  thereof ;  k  is  not  material  the 
demand  of  paym^it  b  a  day  too  late — also  8  Masa.  R.  460, 
Lenox  v.  Cook.     Broker  believed  he  notified  &&c.,   1  Day's 
R.  11. 

%  30.  What  is  good  notice  further.     A  and  B  drew  a  bill  *  Johns.  R. 
ia  New  York,  on  C  and  D  residing  there.    A  and  B,  in  fact,  ^^^.^JJ?^. 

combe. 
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Ch.  20.    resided  at  PeterAiu^y  io  Virginia ;  biQ  was  protested  for  Don* 
Art.  20.    payment ;  the  bolder  seasonably  pat  two  letters  into  the  post- 
office,  giving  notice  of  the  protest  to  the  drawers  A,  B,  one 
directed  to  New  York,  the  other  to  Norfolk,  where  he  sup- 
posed they  fired.     It  <Ud  not  appear  the  holder  knew  where 
they  lived.     Held,  he  had  used  due  difigence,  and  that  the 
notice  was  sufficient.     Quaere,  if  the  bolder  ought  not  to  have 
idiewn  he  made  proper  inquiries  to  find  where  they  Uved. 
ft  Jobns.  R         ^  31 .  Waiver  of  notice.    The  endorser  of  a  note  r^ularly 
iree  v.  DeD-  ^^^  of  non-payment  by  the  maker,  fully  knowing  all  the 
oiftoo.— BUI   facts,  promised  to  pay  the  note.     Held,  this  was  a  toatoer  of 
It  'Jt^To'    ^^^^  ^^  ^"®  notice,  and  an  action  lay  against  him.  See  a.  10, 
7.^l8ayer  27!  s*  ^3)  ^*  before,  and  a.   10,  s.  5;  5  Johns.  R.  375,  like 
—12  Mod.      waiver  stated.     But  where  several  bills  were  drawn  on  dif- 
^^^^J'  ferent  places,  and  under  difiereot  circumstances,  and  the  en- 
20,  A.  lb,  33.  dorser  said,  ^'  I  will  take  care  of  the  bills,"  or  ^^see  them  paid." 
— Strt.  1^.  Held,  this  did  not  prove  an  after  promise  to  pay  one  of  the 
^.— iSEast  ^^"^  ^^  which  notice  had  not  been  given  of  non-acceptance  ; 
417.—  but  such  after  promise  to  be  a  waiver  of  notice  must  be  expli- 

iJohnf.  Ca«.  ^jj^  ^^^  clearly  proved.  Same  case,  5  Johns.  R.  375, 
6  Johofl.  R.  prima  facie  evidence  of  notice,  notary's  practice  and  befief. 
376.—  As  where  a  bill  drawn  at  New  York,  on  persons  in  Baltimore 

2j^"**        was  protested  for  non-acceptance,  the  notary  testified  his  prac- 
12  Mai§.  R.    tice  was  in  all  such  cases  where  endorsers  or  drawers  lived  at 
wTh     R    *  distance,  to  send  notice  by  post  of  the  dishonour  8tc.  to 
400  n8'2S].  ^^"^9  ^^i  believed  he  did  so  in  this  case.     He\dj  primA  facie 
evidence  of  notice  iic. ;  and  see  Pierson  v.  Hooker,  as  to 
waiver.    A  jury  may  presume  such  knowledge  from  circum- 
stances, Hopkins  v.  Liswell. 
11  MssB.Ki         ^  32.  Drawer  of  a  bill  liable  perionaUt/^  though  known  to 
64,  Mayhew    all  parties  to  be  an  agent.     As  where  Prince,  the  deft.,  was 
Priow.  agent  of  Stephen  Higginson  jr.  at  New  Orleans,  and  drew 

several  bills  on   Higginson,  Dodge  b  Co.  in  New  York,  of 
which  house  said  Stephen  of  Boston  was  principal,  payable  to 
the  pits.,  and  when  paid  to  be  credited  to  him.     The  deft, 
signed  them   with  his  own  name  without  any  qualification. 
Held,  liable  personally  to  the  pits.,  though  they  were  previ- 
ously informed  be  drew  the  bills  as  agent.     The  principal  did 
not  appear  to  be  the  drawer,  directly  or  indirectly. 
11  Mum.  R.        $  33.   When  or^  'igns  as  a^ent  a  note  fyc.     Deft,  gave  a 
97,  Long r.'    note  thus,  "No.  272,  4^01,  Boston,   17th  of  March  1812. 
Colburn.        ^ot  value  received  I  promise  to  pay  Mr.  Edward  J.  Long  or 
order,  on  demand,  three  hundred  and  one  dollars  with  interest 
after  four  months.  Pro  William  Gill, 

J.  S.  Colburn." 
Held  to  be  the  promise  of  William  Gill,  if  Colburn  bad 
authority  to  make  the  note,  and  if  not,  he  would  be  liable  to 
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the  promisee  in  a  special  action  on  ttie  case«  See  Agent,  Ch.    Ch.  20. 
9,  art.  18,  s.  5,  &c.  Art.  20. 

§  34.  Guarantor  or  surety  liable^  notunthstanding  hii  V^^v^J 
dedication  to  the  contrary  fyc.  Benjamin  Bird  gave  his  note  n  Mais.  R 
to  the  ph.  for  a  valuable  consideration  ;  a  few  days  after,  the  436,  Moi rb 
deft.,  Abraham  Bird,  signed  bis  name  blank  on  the  back  of  *'  ^^' 
the  note ;  he  signed  his  name  to  make  the  pit.  easy,  (pit.  not 
present,)  but  would  not  be  accountable  for  a  farthing  on  the 
note.  Held,  deft,  was  liable  as  an  original  promiser.  The 
estate  had  been  conveyed  to  Benjamin  Bird,  and  the  matter 
settled  several  days  before  the  deft,  so  endorsed  his  name ; 
deft,  contended  his  promise  was  to  pay  another's  debt,  and  so 
void,  because  not  in  writing,  if  any  promise  at  all,  and  no  evi- 
dence of  a  consideration.  Held,  as  the  pit.  conveyed  the 
estate  expecting  his  security  of  the  deft,  on  the  note,  and  that 
his  endorsement  had  the  same  effect  as  his  signature  upon  the 
face  of  the  note,  under  the  name  of  B.  Bird  would  have,  in 
which  case  the  deft,  would  be  surety  &c.  And  the  deft's. 
endorsing  proved  he,  previous  to  the  sale  of  the  estate,  consent- 
ed to  join  in  the  security  to  aid  his  brother  in  the  purchase. 
On  the  whole  the  deft,  was  viewed  as  signing  as  surety  at  the 
date  of  the  note,  and  so  suable  as  an  original  promiser.  Had 
he  not  been  thus  originally  a  party  to  the  contract,  he  would 
have  been  a  guarantor. 

^  35.  Notice  to  the  endorser  at  the  proper  time  and  place  12 Mass. Re, 
is  sufficient,  though  it  state  the  note  fell  due  three  days  before,  p^l^^t,^* 
and  though  the  maker's  name  was  not  mistaken  in  the  notice, 
as  it  was  proved  the  endorser  was  liable  on  no  other  note  pay- 
able at  this  bank. 

^  36.  A  note  is  not  functus  officio^  lodged  as  security  and  12  Mass.  R 
returned.    As  when  Cutts  gave  bis  note  to  Clark  or  order,  78,  £meno» 
and  he  endorsed  it  to  Carlisle,  his  custom-house  surety,  as  his  *'    ^^* 
indemnity,  Carlisle  endorsed  it  in  blank  and  returned  it  to 
Clark  on  receiving  other  indemnity.     Clark  passed  it  to  the 
pit.,  who  sued  the  maker,  as  endorsee  of  Carlisle,  and  recov-i 
ered ;  but  had  Clark  paid  the  note  to  Carlisle  and  taken  it  up, 
it  had  been  functus  officio.    2  Phil.  Evid.  14. 

^  37.  The  maker  of  a  note  dies  fyc.     Endorsee  v.  Endor-  12  Mass.  R 
ser,  the  maker  died,  and  administration  on  his  estate  before  ^>  Hale  «. 
the  note  falls  due.     A  demand  on  the  administrator  b  not    ^"' 
necessary  in  order  to  sue  the  endorser  if  he  have  due  notice 
of  the  death  and  non-payment,  except  it  fall  due  above  a  year 
after  the  administrator  is  appointed. 

^  38.  Endorser  liable  to  his  immediate  endorsee^  for  monies  jL^sJ^l^ 
had  and  received,  and  the  note  is  evidence,  and  if  the  maker  Bankv.Hurd. 
appoint  a  place  to  be  notified  at,  notice  left  there  is  sufficient  to  —12  Mass. 
charge  the  endorser,  see  art.  10,  s.  20.  And  if  a  note  be  pay-  blSfgT&d'v. 
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Ch.  20.  able  at  a  bank  named)  no  demand  on  the  maker  is  necessaiy, 
Art.  20.  timeljr  notice  to  the  endorsers  of  non-payment  is  sufficienL 
V.,^->/-^i^    13  Mass.  R.  55. 

12  Mass.  R.         ^  39.  If  the  holder  of  a  btU  take  ieeuriiy  of  the  drawer  and 
6(B,  Hard  jr.  giffe  not  further  time  ^c,  endorser  is  hdd.     As  where  the 
V.  LiiUe.        bolder  of  a  foreign  bill  of  exchange  protested  for  non-accept- 
ance^  demanded  and  received  coUateral  security  of  the  drawer 
of  it,  then  expecting  the  drawee  to  pay  a  largd  part,  the  hol- 
der gave  up  such  security,  but  gave  no  further  time  to  the 
drawer.     Held,  the  endorser  remained  liable  for  the  balance 
due  on  the  bill. 
1  Johns.  Cas.      §  40.  BiU  remitted  to  pay  an  antecedent  debt^  and  is  re- 
107.-4  Johns,  turned  protested,  is   entitled  to  no  damages  in  New  York, 
^*  ^^*  (twenty  per  cent.) 

1  Johns.  R  ^41.  Note  made  in  France,  not  stamped  according  to  law 
^'^^^^^^  there,  but  payable  to  a  person  in  New  York,  is  valid.  And 
ThomfMon  v,  tvhere'a  promissory  note  is  made  at  Jamaica  and  payable  in 
Ketcham.—  New  York,'  it  is  governed  by  the  law  of  New  York,  and  where 
— l^JohnT^  no  place  of  payment  is  named  in  a  note  it  may  be  proved  by 
R.  94.  parol  evidence  at  what  place  it  was  agreed  it  should  be  paid. 

4  Dallas  234.      §  42.  Forged  drafts.     Payment  of  cannot  be  recalled,  but 

qusre. 
8  Johns. R.  ^43.  If  A  lend  B  money,  and  he  gives  A  his  note;  and 
79, 82,  At-  then  B  gets  the  note  into  bis  hands  by  fraud  and  keeps  it,  A 
5°*^^.?™"**  may  recover  the  money  on  the  money  counts,  being  immediate 
V.  Force,  Ch.  parties  to  the  loan  and  consideration.  So  A  may  recover  in 
32,  a.  4, 8. 21.  like  manner  if  B  receive  such  a  note  on  his  promise  to  convey 
property  to  A  iic.^  and  fails  to  do  so,  and  refuses  to  return 
the  note ;  for  in  this  case  too  he  gets  the  note  by  fraud. 

7  Johns.  R.  ^  44.  A  gives  a  note  B  to  pay  $60  in  neat  cattle,  for  value 
^wSJI*"*   received,  this  note  is  not  within  the  statute  ;   and  the  con- 

8  Johns.  E^  sideration  must  be  shewn.  But  value  received  is  primd  facie 
484.—  evidence  of  consideration  ;  if  the  pit.  however,  states  in  his 
lo^Johns.R.    declaration  specially  in  what  the   value  received  consisted, 

(instead  of  saying  generally  it  was  made  for  value  received,) 
be  must  prove  the  special  consideration,  as  averred  by  special 
evidence.  10  East  431,  437,  Knill  v.  Williams. 
12  Mass.  R.         ^  45^  ^ote  on  demandj  endorser  discharged  fyc.   As  where 
V.  Brackett    ^  negotiable  note  payable  on  demand,  was  endorsed  ten  months 
See  2  Phil     after  its  date,  the  endorsee  neglected  four  days  to  demand 
Evid.  17.        payment  of  the  maker,  and  for  three  months  to  notify  the  en- 
dorser of  non-payment.     Held,  I^e  was  discharged.     Parties 
lived  within  three  miles  of  each  other ;  see  s.  25 ;  2  Caines 
369  ;  1  Johns.  R.  319;  1  Ld.  Raym.  217. 
12  Mass  R.         ^  46.   Where  the  transferree  of  a  note  net  negotiable  may 
Tj^dT^   9^^  the  maker.     June  8,  1813,  at  Portland,  Todd  gave  his 
written  promise  to  pay  his  part  of  a  ransom  of  a  vessel  by 
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Samuel  Fisher,  being  $261  61  with  bterest,  when  said  ran-    Ch.  20. 
som  was  to  be  paid :  on  the  back,  ^  For  value  received,  1    Jirt.  20. 
berebj  transfer  all  my  right  and  interest  in  the  within  pro-  i^^y^J 
inise,  being  myself  solely  enterested,  to  Jabez  Mowry ;''  but 
not  signed  by  Fisher,  but  the  intent  was  to  make  the  transfer. 
Judgment  finr  Mowry  against  Todd,  he  having  recognised  the 
transfer  and  promised  to  pay  the  contents  to  Mowry  ;  for  the     * 
equitable  interest  was  assigned  to  Mowry,  and  the  deft,  made 
an  express  promise  to  him. 

^  47.  The  endorser  of  a  promissory  note  in  Virginia,  who  6  Cwinch 
endorses  it  to  give  it  credit,  though  counter  seeuredj  is  not  J^^^gkinT 
liable  on  it,  or  for  money  had  and  received,  except  the  pit. 
endorsee  first  shews  the  maker  is  insolvent,  or  diat  he  has  sued 
him  to  no  purpose.    It  is  not  sufficient  to  show  he  is  not  within 
the  reach  of  the  court's  process.  See  a.  15,  s.  8. 

Error  to  the  Circuit  Court,  Columbia  &c.  assumpsit.   Nov.  soo^^iggs  v. 
1809,  A,  B,  C,  &  D,  being  concerned   inc.   two  of  them  Lindsay, 
wrote  to  E,  directing  him  to  buy  some  sah^or  A,  B,  C,  b  D,  e^^^H^^'" 
10  to  30,000  bushels,  and  to  draw  on  them  for  the  amount ;  PetenR.262. 
E  purchased  and  drew  on  them.  Held,  1 .  they  wer^  bound  to 
accept  and  pay  his  bilk,  and  if  they  refused,  and  he  paid  his 
bills,  he  had  bis  action  against  them  for  their  amount,  and 
damage  and  costs  of  protest  on  his  count  for  money  paid, 
and  on  it  said  biUs  were  evidence.     2.  If  after  protest  E  sold 
the  salt  without  order,  it  did  not  prejudice  bis  right  of  action, 
though  he  did  not  account  for  the  sales. 

§  48.  July  9,  1793,  deft,  in  London,  drew  bills  on  Boyd  IgS.^?' 
k.  Co.  m  Paris,  for  71,000  livres  T.,  equal  to  X603  19s.  lOd.  &  al.rrsim- 
sterling,  according  to  the  then  rate  of  exchange,  payable  to  eoo. 
the  pits.,  who  iu  London  endorsed  them  to  Jeyssit  Si  Co.  at 
Amsterdam  :  they  endorsed  them  to  Meryolet  there,  and  he 
to  Androine  at  Paris.  When  presented  at  Paris,  were  refus-^ 
ed  acceptance  by  Boyd  b  Co.  though  they  promised  to  pay. 
In  the  mean  time,  the  French  convention  forbid  bills  drawn  in 
enemies'  countries  to  be  paid.  The  bills  were  not  paid,  of 
course,  and  sent  back  by  Androine  to  Meryolet,  at  Amster- 
dam, and  protested  for  non-acceptance  and  non-payment. 
Held,  the  drawers  were  liable  for  the^hole  re-exckange  be- 
tween London  and  Paris,  though  in  this  drctUtous  route. 
Verdict,  £913  4s.  3d.  and  the  French  decree,  forbidding  pay- 
ment, made  no  difference ;  for  they  engaged  the  bills  should 
be  paid,  and  it  was  not  necessary  for  the  bolder  to  enquire, 
for  what  reason  they  were  not  paid  ;  and  the  drawer  becomes 
liable  to  all  the  consequences  of  non-acceptance  and  non-pay- 
■leat.  When  the  first  bill  was  drawn  in  London  the  exchange 
was  computed,  and  when  Androine  re-drew  in  Paris,  he  com- 
puted the  re-exAangBf  which,  with  some  small  expeoaeUf  bad 
varied  from  X603  19s.  lOd.  to  £913  4s.  3d. 
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Ch.  20. 

Art.  21. 


2  H.  Bl.  386, 
DeBirdt  v. 
Atkinson. 
Maker  of  a 
note  insoU 
vent — Cb. 
20,  a.  10,3.67, 
seems  con- 
trary— and 
several  .cases 
4  Crancb, 
141  to  163. 


And  see  12 
Mass.  It  89, 
Famum  v. 
Fowle. 


8  T.  R.  648, 
Osborne  v. 
Noad. 


Ld.  Baym^. 
—4  T.  R.165. 


§  49.  This  was  assumpsiti  by  the  endorsee,  of  a  promise 
sory  Dofe  against  the  endor$er,  drawn  by  one  Brown.  The 
(acts  were,  when  the  deft,  endorsed  the  note,  he  receiTed  no 
consideration,  and  knew  Brown,  the  maker,  was  imolventj 
and  the  defendant  gave  no  value  for  it,  but  "  lent  his  name 
merely  to  give  credit  to  the  note."  Deft's.  first  objection, 
want  of  notice  ;  second,  no  due  demand  on  the  maker  ;  third, 
'^  as  the  deft,  received  no  benefit  firom  the  transaction,  he 
ought  not,  in  justice,  to  be  charged  with  the  payment  of  the 
note."  Judgment  for  the  pit.  and  the  court  held  it  was  not 
necessary  to  prove  a  demand  on  the  maker,  immediately 
after  the  note  became  due,  or  notice  given  to  the  endorser  of 
the  maker's  refusal  to  pay.  Justice  BuUer  observed,  *^  it  has 
been  said,  the  insolvency  of  the  drawer  does  not  take  away 
the  necessity  of  notice.  That  b  true,  where  value  has  been 
given,  but  no  farther.  Here,  it  is  plain  that  Atkinson  lent  his 
name,  merely  to  give  credit  to  the  note,  and  was  not  an  en- 
dorser m  the  common  course  of  business.  It  is  no  answor  to 
say  he  received  no  benefit,  he  never  meant  to  receive  any." 
This  endorser  was  in  the  situation  of  three  fourths  of  the  en- 
dorsers at  our  banks,  who  have  invariably  b^en  considered  as 
entitled  to  notice. 

Art.  21.  Select  principles  in  pleading  as  to  them*  ^  I. 
As  to  pleadings  or  declarations,  pleas  &c.  on  this  head,  gene- 
rally, see  American  Precedents,  in  print,  he.  Kyd  on  biUs ; 
Cbitty  on  the  same  subject ;  Story's  Pleadings,  &c.  be.  in 
which  books  there  is  a  sufficient  number  of  good  forms. 

i^  2.  In  declaring  on  bills,  notes  or  checks ;  bank  notes  or 
drafts ;  the  true  principle,  generally,  is  to  declare  according 
to  the  facts,  as  they  will  appear  in  evidence  ;  and  the  effect 
in  law. 

(^  3.  In  these  cases  there  often  are  two  grounds  of  action  : 
1st  the  bill  or  note,  check  or  draft  itself ;  that  is,  the  codtract 
expressed  in  it.  In  this  case  the  declaration  is  on  the  instru- 
ment itself.  2d  the  original  consideration  for  which  the  in- 
strument was  given.  The  common  or  money  counts,  or  some 
of  them,  constitute  this  second  mode  of  declaring ;  both  may 
be  in  the  same  action.^ 

^  4.  There  ought  always  to  be  a  count  on  the  instrument ; 
as  in  case  of  defauk,  it  is  the  measure  of  damages.  And  it  is 
a  special  contract  taken  by  the  party  as  his  security }  and  as 
a  special  contract,  generally,  excludes  an  implied  one,  it  is 
only  in  special  cases,  the  pit.  can  leave  this  special,  and  resort 
to  an  implied  contract  or  promise.     See  Ch.  9,  a.  22. 

§  5.  Though  usual,  it  is  not  necessary  to  state,  or  to  refer 
to  the  customs  of  merchants,  in  these  declarations ;  for  this 
is  a  public  usage,  of  which  courts,  ex  officio,  take  notice  ;  nor 
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to  refer  to  the  3d  b'4th  of  Anlne  for  the  same  reason ;  nor    Ch.  20. 
'to  state  a  eoniideration^  in  declaring  on  these  instruments,  for    Jlrt,  21. 
one  is  implied,  though  usual  to  state  a  consideration,  as  value  v^^^v'>^ 
received,  be. ;  nor  to  make  a  profert,  for  it  is  no  deed,  or  4  t.  r.  338. 
specialty. 

But  any  variance,  between  the  contract  and  the  declaration  Doagi.6e4, 
is  fatal,  though  even  stated  under  a  videlieit ;  as  the  very  BrUtow «/ 
same  written  contract  declared  on,  must  be  produced  in  evi-  ^"^*;^ 
dence,  or  the  one  produced  does  not  support  the  declaration ;  3  t^^  ns^ 
they,  however,  are  the  same,  when  the  ntbttanct  and  legal  ef'  335^-4 T.  R. 
fed  are  the  tame ;  though  often,  if  particulars  are  stated  that  i^^^p* 
might  have  been  omitted,  they  must  be  proved.    It  is  a  mate-  281.— Uohns. 
rial  variance,  to  mistake  a  party's  name.     But  if  a  note  be  Jit*^* 
written  never  to  pay,  it  is  correct  to  declare  on  it  as  a  note  to 
pay :  holder  waives  a  doubtful  acceptance.     6  East  199.         See  before. 

^  6.  A  bill  payable  to  a  fictitious  payee  or  order,  is  in  fact 
payable  to  bearer,  and  may  be  declared  on  accordingly, 
against  every  party  aware  of  this  circumstance  when  he  put 
his  name  to  it. 

^  7.  Whenever  a  pit.  declares  on  a  contract,  it  is  essential 
for  him  to  shew  it ;  also,  to  state  in  his  declaration,  how  he 
and  the  defendant  become  each  a  party  to  it ;  and  if  a  bill 
or  note,  whether  as  payee  or  endorsee,  drawer,  acceptor,  or 
endorser.    And  when  any  act  is  done  per  alium,  it  is  best  so 
to  state  it.     So  to  state  an  express  promise,  whenever  made  ; 
and  if  not  so  made,  then  the  facts  that  make  a  good  ground  of  a 
promise,  and  a  promise  ;  as  in  such  case  the  law  raises  one. 
But  if  the  pit.  do  not  aver  this  implied  promise,  arising  from  ^^^  ^^a, 
the  deft's.  legal  liability,  the  court  and  jury  will  understand  it,  Stariing  v. 
if  he  truly  state  the  facts  whence  it  arises,  and  the  deft's.  lia-  ^l^cMman. 
bility. 

^  8.   T%e  legal  operation  may  be  contrary  to  the  words  ^f  ^  ^j  n  a^ 
contra^*     As  where  one  CoUins  made  a  note,  payable  to  the  Bishop  v.  * 
pit,  or  his  order ;  the  pit.  endorsed  it  to  the  deft. ;  he  re-en-  Hayward. 
dorsed  to  the  pit.     The  court  said  the  pit.  might  have  proved  ^sff^fiJ*^ 
that  he  was  named  payee,  and  endorsed,  as  a  mere  matter  of  669.— Biii.  n. 
form ;    and  then  uie   deft,    would    be  the  only  real  en-  P-  3ao. 
dorser,  and  would  have  no  cause  of  action  against  the  pit.  as 
a  prior  endorser ;  but  also,  that  the  pit.  should  so  have  declar- 
ed, if  the  agreement  was  so,  as  his  counsel  alleged  it  was  ; 
but  as  the  record  stood,  the  declaration  being  according  to 
the  words  of  the  note  and  endorsements,  the  pit.  could  not 
have  judgment,;  as  it  would  be,  evidently,  against  a  subsequent 
endorser,  who  would   sue  the  pit*  as  a  prior  one,  and  a  cir- 
cuity of  action  be  the  consequence,  this,  the  law  would  not 
allow. 
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Ch.  20         §  9.  So  a  note  pajable  to  my  orderf  nsay  be  declared  oo,  j» 

^  Art.  21.    a  note  payable  to  mysdf^  if  I  do  not  order  it  to  be  paid  to  a»- 

K,.^^v^j  other.     5  East  476,  Smith  r.  McClure. 

1  East,  432.        ^  10.  So  a  Dote  payable  to  a  amrried  woman,  may  be 

— 4T.R.616.  declared  on,  as  payable  to  her  husband  ;  as  this  is  the  legal 

effect. 
12  Mod.  846.  ^  11.  If  there  be  many  blank  endorsements,  the  pk.  may 
— •Doagi.632,  deelare  on  them  all,  and  add  a  count,  making  himself  ,/!ra^ 
Rhode*.—"  endorsee ;  and  even  an  endonement  in  fuU  may  be  struck 
7  T.  R.  696.  out  at  the  trial.  In  Peacock  v.  Rhodes,  the  pit.,  a  hand  Jide 
^eiw^N^'  purchaser  of  a  stolen  bill,  and  third  endorsee  in  blank,  struck 
P.  alr—io  <)ut  all  but  the  first  endorsement,  and  sued  as  first  endorsee ; 
Johns.  R.231.  and  recovered.     The  endorsement  supposes  the  delivery  of 

the  bill  or  note.     3  Johns.  Ca.  259  ;  13  East  135.  n. 
7  East  231,         ^  12.  Whenever  the  pit.  sues  a  conditiowd  undertaker,  on 
Robei^^n.—  a  note  or  bill,  as  an  endorser  or  drawer  of  a  bill,  or  endorser 
Selw.  N.  p.    of  a  note  ;  he  must  allege  a  due  demand  on  the  real  debtor, 
317,  Lindo  r.  as  the  acceptor  of  the  bill,  or  maker  of  the  note,  and  due  no^ 
Doifgi!  629,    ^^  ^^  bis  failure  to  the  deft.,  as  he  engages,  only  on  condi- 
Rushton  r.      tion   these  things   be  done ;   or  the   pit.  must  state  some 
Aspinwail.      sufficient  reason,  as  above,  why  these  things  have  not  been 
done ;  or  shew,  in  evidence,  the  deft,  has  waived  them,  by 
promising  to  pay,  &c.  knowing  all  the  facts  of  the  case  :  suc^ 
demand  and  notice  are  matters  of  substance,  and   the*  want 
thereof  is  not  cured  by  verdict     In  Lindo  9.  Burgos,  the 
declaration  stated  the  demand  on  the  acceptor,  four  days  too 
late,  and  held  bad  ;  and  in  Rushton  v.  Aspinwail,  when  the 
bill  was  drawn,  and  held  to  be  a  nullity. 
Sciw.  318.  §  1 3.  Both  grounds  of  action.     When  the  action  is  brought 

between  the  immediate  parties  to  the  bill,  it  is  usual  to  add 
such  counts  as  will  embrace  the  consideration  for  tohieh  it 
has  been  drawn }  for  as  the  bill,  a  simple  contract,  as  between 
these  parties,  does  not  merge  this  consideration^  or  original 
demand ;  the  ph.,  if  he  fail  to  prove  his  special  count  on  the 
bill,  may  resort  to  evidence  on  his  common  counts.     This  the 
pit.  may  always  do,  if  he  fail  to  prove,  and  it  does  not  appear 
any  special   contract  was   ever   made.      But  if  it  appears 
such  a  one  was  made,  but  void,  by  some  law  ;  then,  also,  gen- 
erally, he  may  resort  to  his  common  count,  to  recover  this 
demand. 
7T.R.  241.        ^14.  As  where  the  pit.  declared  on  a  written  contract 
\Ives^  ^*®'  made  in  Jamaica,  void  for  want  of  a  stamp  ;  and  on  a  quan* 
Hodgdon.      tum  meruit^  the  court  held  he  might  recover  on  the  quantum 

Selw  318        ^^^^* 

Tyiei?. Jones.  ^15.  So  where  a  promissory  note  had  been  given  for  won* 
—1  East  R.  ey  lent,  the  note,  not  being  stamped,  was  void.  Lord  Ken- 
1741^ iTaun  y^"  allowed  the  pit.  to  recover  on  his  count  for  money  lentj  by 
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fte  pit's,  proving  that  when  the  money  was  demanded  of  the  Cr.  30. 
deft.,  for  which  the  note  was  given,  be  acknowledged  the  Art.  21. 
debt.  In  neither  of  these  cases  could  the  written  contract  be  v^v^^y 
received  in  evidence. 

^  16.  But  in  Roileston  v.  Mebbert,  where  the  pit.  took  a  ST.  R  406, 
defective  bill  of  sale  of  a  ship  at  sea,  the  court  held,  that  22^,^ 
though  this  failed  them,  they  could  not  resort  to  their  common  r.*m. 
law  liens.     Our  courts  do  not  take 'notice  of  foreign  stamps. 
Randall  v.  Rensselaer  ;  but  2  Johns.  R.  423,  act  ef  Congress. 

§  17.  So  the  pit.  need  not  declare  on  a  promissory  note,  g^jj  j^  p 
but  may  for  money  fen/,  and  give  the  note  in  evidence  ;  but  137,  Stoiy 
Dot  if  he  take  a  bond ;  for  a  specialty  or  deed  merges  the  con-  ^'  Atkins.— 
sideration.     The  3  &  4  Anne  only  adds  a  further  remedy,  726^"^^^' 
and  does  not  take  away  that  which  before  existed,  at  common  case, 
law.     A  note  is  valid,  though  stamped  with  a  stamp  of  supe* 
rior  value.     Robinson's  case,  2  Burr.  1177. 

^  18.  But  if  there  be  a  note  .or  bill,  and  the  deft,  is  dis-  3  e**^^*Z 
charged  by  the  pit's,  laches  or  want  of  due  diUgence,  as  to  4  Esp!  16». 
demand  of  notice,  or  is  discharged  by  alterations  in  either  &c. 
the  pit.  will  not  be  allowea  to  resort  to  his  common  counts. 
And,  generally,  where  a  valid  note  or  bill  has  existed,  it  must 
be  relied  on.     And,  also,  where  there  is  no  privity  between  |  j^^  gg 
the  pit.  and  deft.,  as  where  an  endorsee  suesj  the  original  con^  Johnson  v 
sideration  of  the  bill  or  note  is  no  ground  of  action.     There  p°"*"|i'^ 
is  no  privity  between  the  acceptor  and  endorsee  of  a  biU,  or 
the  maker  and  endorsee  of  a  note.     Chitty  on  PI.  10. 

§  19.  But  in  Grant  v.  Vaughan,  where  the  defendant  gave  3Boit.1616, 
a  cash  note  thus  :  London,  Oct.  22,  1763.     Pay  to  ship  For-  y^ghM. 
tune^  or  bearer^  £500.     Directed  to  one  Asgill,  the  deft's. 
banker ;  and  this  note  was  to  one  Bicknell,  a  husband  of  a 
ship  of  the  deft.     Bicknell  lost  the  note :  A  found  it,  and 
four  days  after  it  was  payable,  in  London,  came  to  the  ph's.  ^     13  j  h 
shop,  at  Portsmouth  ;  and  he,  bonajide,  bought  the  note,  and  ft  238. 
for  a  valuable  consideration.     Deft,  finding  the  note  was  lost, 
sent  word  to  Asgill  not  to  pay  it.     The  pit.  sued,  and  his 
first  count  was  on  an  inland  bill :   his  second,  ashimpsit  for 
money  had  and  received  ;  and  on  this  second  count,  be  recov- 
ered ;  and  the  court  held  (sixth  point  in  the  action)  clearly, 
this  action  lies  for  money  had  and  received,  in  favour  of  the 
bearer y  bondjUe^  of  a  bill  or  note,  payable  to  bearer.     Judg- 
ment for  the  ph..  Grant,  upon  the  ground,  if  A  draw  a  bill  or 
note  in  favour  of  a  bearer,  it  is  evidence  of  money  had  and 
received  to  the  bearer's  use.     Yet,  what  privity  is  there  be- 
tween the  Nearer  and  drawer  of  such  a  note  ?      And  also^ 
that  it  IS  a  question  of  laWy  whether  a  note  or  bill  is  negotiable 
or  not ;  that  Bicknell,  himself  might  undoubtedly  have  brought  il\^  i'   '* 
tfns.aetioa;  and  now  the  bearer  may  bring  it,  as  for  money  re* 
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Ch.  20.    cdved  to  his  use.    Many  cases  were  cited  by  the  coon,  in 
Art.  21.   support  of  this  action. 

Vi^V^^  The  modem  rules  of  proof,  as  to  lost  biUs,  notes,  or  checks 
which  are  sued.  2  Phil.  Evid.  15,  16.  The  plaintiff,  who 
sues  on  a  note,  as  bearer j  must  prove  the  maker's  hand-writ- 
ing, and  the  endorsements  he  states  in  hb  declarations  ;  and 
if  the  note  has  been  lost  or  stolen,  and  afterwards  negotiated, 
the  holder  must  shew,  if  he  has  received  notice  of  such  proof 
being  required,  that  he  received  it  bona  fide,  for  a  valuable 
consideration,  cites  Grant  v.  Vaugbam,  and  Peacock  v. 
Rhodes.  Phillips  adds,  if  the  pit's,  title,  as  holder,  is  brought 
into  suspicion  by  his  witness,  he  must  prove  the  consideration, 
though  no  notice  has  been  given  to  that  efiect ;  but  if  no  sus- 
picion arise  on  the  pit's,  case,  he  will  not  be  obliged,  even  af- 
ter notice,  to  prove  the  consideration,  undl  it  has  been  im- 
peached, cites  4.  Taunt.  1 14,  &c.  When  the  pit.  has  estab- 
lished Vi  prima  facie  case,  then  it  remains  for  the  deft,  to  im- 
peach his  title  ;  and  until  he  has  made  the  title  suspicious,  by 
shewbg  that  the  note  was  lost,  or  obtained  by  force  or  fraud, 
he  cannot,  merely  by  giving  notice  \o  prove  the  consideration, 
cast  the  burden  of  proof  on  the  pit.,  but  the  deft,  cannot  pro- 
duce evidence  to  impeach  the  pit's  title,  without  having  given 
previous  notice  to  him  of  such  intention.  Dunlap  says,  the 
general  rule  is,  that  the  endorsee,  or  holder,  of  a  bill  or  note, 
^  payable  to  bearer,  or  endorsed  in  blank ;  or  of  a  check,  is 

prima  faciei  to  be  deemed  the  rightful  owner  of  it,  and  he 
need  not  prove  his  title  to  it,  unless  circumstances  of  suspi- 
cion appear,  as  that  it  has  been  lost,  or  stolen,  &c.  cites  Miller 
t;.  Race,  1  Burr.  452,  fully  stated,  Ch.  76,  a.  2,  s.  10;  case 
of  a  bank  note  lost  by  robbery,  the  bona  fide  receiver  of  it 
recovered  against  the  bank,  in  trover,  as  for  money  ;  cites 
Cruger  v.  Armstrong  &  al.  3  Johns.  Ca.  5  was  a  case  of  a 
check,  sufficiently  stated,  Ch.  50,  s.  16  ;  cites  too,  Conroy  v. 
Warren,  there  stated ;  13  Mass.  R.  160  was  the  case  of 
Brown  v.  Oilman  &&  al.  sufficiently  stated  Ch.  20,  a.  8,  s»  2, 
cited  2  Dallas  146 ;  cites  also,  6  Mass.  R.  453,  was  Bay  ley 
b  al.  V.  Taber  b  al.,  sufficiently  stated,  Ch.  20,  a.  11,  s.  11; 
5  Bin.  479,  Holme  v  Karpser.  What  is  cause  of  suspicion 
is  in  each  case  a  question  of  evidence. 

Of|  the  common  counts,  a  note  payable  to  bearif  r,  is  evidence 
(2  Phil.  Evid.  16)  of  money  had  and  received  by  the  deft, 
the  maker,  for  the  ph's.  use,  12  Johns.  R.  90,  Pierce  v. 
Crafts,  need  not  prove  any  debt  due  from  the  maker  to  the 
bearer,  other  than  the  note  proves. 
1  East  104,  ^j  20.  In  this  case  the  court  would  not  allow  the  accept- 
(^0^.*  ance  of  a  bill  was  evidence  of  money  had  and  received  to  the 
holder's  use  on  such  a  count  by  an  endorsee  against  such  rc-* 
ceptor.    See  Ch.  9,  a*  3. 
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<^  21.  In  this  case  of  a  bill  drawn  by  Levisy  &  Co.  in    Ch.  20« 
iavour  of  John  White,  the  drawers  knew  he  never  existed.    Ar(.  2h 
It  was  held,  an  innocent  endorsee,  for  a  valuable  consideration,    ^^^vXi^ 
might  recover  against  the  acceptor,  knowing  the  payee  was  a  i  h.  BI.,  in 
fictitious  person,  as  on  a  bill  payable  to  bearer,  but  not  as  for  Gibson  t^. 
money  paid  &ic.  by  this  endorsee  to  the  use  of  the  acceptor.  625.^^llEMt 
Though  this  last  point  was  not  expressly  decided,  it  appeared  177. 
to  be  the  opinion  of  the  court ;  and  p.  602,  Eyre  C.  B.  said,  it 
must  be  a  very  special  case  to  support  such  assumpsit. 

§  22.  A  owing  B  for  brokerage,  and  B  owing  C  for  money  J  ^- ^''  ^^* 
lent,  B  directed  A  to  pay  what  be  owed  him  to  C,  as  a  secu-  Douelai.— 
riiy,  thereon  C  lent  B  a  further  sum.     A  accepted  B's  order,  2  Phil.  Evid. 
and  then  refused  to  comply  with  it.     Held,  C  might  sue  A  for  11'  1?*-^ 
money  had  and  received,  and  Gould  J.  said,  "  if  my  debtor  ten-  s.  6, 9— 
der  me  money  which  1  give  back  to  him,  and  tell  him  to  pay  ii  i?i^*'?j*J^' 
to  another,  he  then,  in  point  of  fact,  receives  money  to  the  use  ^^^  ^ 
of  the  other.''     Wilson  J.  dissented  as  to  money  had  and  re- 
ceived, and  thought  no  action  would  lie  for  money  had  and 
received,  but  where  money  had  been  actually  received.    As 
to  averring  second  and  third  not  paid  Sec.  Salk.  130;  1  Ld. 
Raym.  810  ;  1  Cranch  418,  419. 

^  23.  One  partner  may  endorse  a  note  given  to  the  part-  J|J^*!?.*?*  ^• 
nership,   in  the  partnership  name ;  and  thereby  assign  the  cogswcllf  ^ 
interest  of  it  to  himself,  and  in  his  own  name  may  maintain  an 
action  against  the  maker  of  the  note  on  such  an  endorsement, 
but  it  is  conceived  not  agdinst  the  endorsers,  as  in  that  case 
the  pit.  would  be  named  one  of  the  defts. 

5^  24.  A  subsequent  promise  by  the  deft.,  whether  drawer  or  7  Ea9t28l« 
endorser  to  pay,  is  evidence  of  presentment  to  the  maker  or  Luodie  r. 
drawee  for  payment,  and  of  notice  to  the  deft. ;  then  no  spe-  chltty^"' 
cial  count  is  necessary.     If  in  making  a  note  the  date  be  mis-  344,371. 
taken  it  may  be  corrected  in  the  declaration. 

A  note  made  by  an  agent  may  be  stated  to  have  been  made  l?^*!;^ 
bv  the  principal,  as  that  is  the  legal  operation,  or  by  D  by  one  .12  jvfc^.   ' 

E,  his  agent  in  that  behalf  on at made  8tc.,  And  if  346.— cbitty 

by  an  agent  it  is  fatal  to  declare  the  note  or  bill  was  subscrib-  ^^* 
ed  by  the  hand  of  the  principal.  So  '^  under  their  hand^*'  if 
signed  by  one  deft,  for  himself,  and  as  agent  to  the  other,  the 
variance  is  essential ;  but  this  dictum  may  be  doubled  as  to 
him  who  acts  by  an  agent,  the  rule  applies  facit  per  alium 
fadt  per  se. 

%  25.  If  the  endorsee  of  a  bill  discharge  the  acceptor,  hav-  6  Mass.  B.  85, 
ing  no  funds  in  his  hands  of  the  drawer,  this  is  no  plea  in  an  ^*''^"^n' 
action  against  him.  PP  e  o  . 

^  26.  Defence.  All  the  actions  on  bills  be.  are  founded  on 
contracts.  1.  The  grounds  of  defence ;  defective  statements 
of  the  cause  of  action  in  the  pit's,  declaration,  in  regard  to 
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Gh.  30.  which  the  deft«  may  plead  various  pleas  in  abatement,  or  de- 
Art.  21.  mur  specially  for  want  of  form  in  the  declaration,  or  demur 
generally,  because  it  is  not  sufficient  in  substance  to  entitle 
him  to  judgment.  Numerous  indeed  may  be  the  pleas  and  de- 
murrers on  these  grounds,  but  in  practice  they  long  have  been 
very  few.  The  plea  generally  is,  that  the  deft,  never  promis- 
ed, though  there  may  be  special  pleas,  as  accord  and  satisfac- 
tion, payment,  statute  of  limitation,  bankruptcy,  tender,  infancy, 
alienage,  discharges  under  insolvent  acts,  a  release,  he.  found 
under  their  respective  heads,  or  among  pleas  in  assumpsit  gen- 
erally, 

^  27.  The  deft,  may  deny,  that  the  instrument  declared  on 
was  ever  made  or  accepted,  or  endorsed,  or  that  the  deft,  was 
ever  party  to  the  contract,  or  that  the  payment  of  the  bill  or 
note  was  ever  demanded  of  the  acceptor  or  maker  ;  or  if  it 
was,  that  notice  was  never  given  thereof  to  the  deft.,  that. the 
contract  was  void  or  voidable  for  want  of  capacity  in  the  deft, 
to  contract,  because  a  minor,  married  woman,  he.  So  the 
deft,  may  deny  there  was  any  consideration  or  aver  it  was 
illegal ;  so  the  deft,  may  deny  the  pit.  is  able  in  law  to  sue, 
because  outlawed,  an  alien  enemy  or  a  bankrupt  be.  So  the 
deft,  in  his  defence  may  allege  a  set-off,  a  former  recovery  be. 
(^  28.  Many  of  these  matters  of  defence  are  only  in  evi- 
dence, as  whenever  the  deft,  denies  the  bill  or  note  was  made 
accepted  or  endorsed  at  all,  or  in  a  manner  legally  binding ; 
but  whenever  the  deft,  admits  there  was  once  a  legal  contract, 
and  means  to  defend  himself  by  saying  it  has  been  performed 
or  discharged,  this  matter  he  may  plead  specially,  though 
not  often  necessarily  so,  as  the  plea  never  promised  forces  the 
pit.  to  prove  his  right  ojf  action,  and  this  right  is  often  gone  by 
payment  and  performances  in  other  ways. 

^  29.  Where  a  right  of  action  once  existed  and  has  been 
specially  discharged,  as  by  bankruptcy  &c.  The  matter  of 
defence  must  be  pleaded  because  discharged  by  matter  in  law, 
and  so  to  be  pleaded. 

^  30.  In  general,  evidence  in  this  case  is  the  same  as  the 
evidence  in  other  cases  of  simple  contracts.  There  is,  how^ 
ever,  some  evidence  peculiar  to  bills  and  notes,  and  negotiable 
contracts  in  regard  to  considerations,  demands  of  payment, 
notices  and  protests,  damages,  exchange,  reexchange,  &c. 
most  of  which  has  been  noticed  already.  The  evidence  as  a 
general  rule  must  be  according  to  the  issue  joined  ;  to  support 
an  action  against  the  acceptor  of  a  bill  or  the  endorser  of  a 
note,  the  hand  writing  of  the  drawer  or  maker  need  not  be 
proved.  The  acceptance  of  a  bill  may  be  verbal  or  in  writing ; 
and  if  by  an  agent  his  authority  must  be  proved,  and  to  this 
purpose  he  is  a  witness,    ll  one  or  more  accept  a  bill  condi- 
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tioQaUy,  his  or  their  band  writing  must  be  proved  if  disputed,    Ch.  20. 
aud  the  condition  must  be  proved  to  have  been  performed  or    Art.  21. 
the  conditional  event  to  bave  taken  place  :  and  if  a  bill  or   v/V^^ 
note  pass  by  delivery  only,  as  wben  to  bearer  or  endorsed 
blank,  the  delivery  must  be  proved,  and  generally  possession 
is  this  evidence. 

^31.  The  endorsee  must  prove  the  signature  of  each  en-  i  T.  R.M4, 
dorser  he  claims  under,  even  aeainst  the  acceptor,  for  it  is  ^^^  '* 
only  by  valid  endorsements  such  endorsee  is  entitled  to  the  4  d  iT  ETao, 
bill  or  note,  and  if  the  acceptor  saw  the  endorsement,  or  a  31.— Peake 
drawer  drew  the  bill  payable  to  his  own  order,  and  himself  ^]^^**"' 
endorsed  it,  it  makes  no  difference.     But  the  pit.  need  prove 
only  such  endorsements  as  he  declares  upon  in  his  declaration, 
or  insists  on  at  the  trial.     An  endorser  by  his  endorsement 
admits  the  signatures  of  the  drawer  and  of  prior  endorsers.  As  ^ 
the  law  presumes  the  acceptor  has  a  consideration  for  his  ac-  ST.B.  1!^? 
ceptance  it  is  incumbent  on  him  to  prove  the  contrary,  and 
each  one  by  signing  admits  all  the  prior  signatures  necessarily 
on  the  bill  or  note,  if  he  sign  seeing  the  bill  or  note. 

^  32.  A  party  to  the  bill  or  note  when  a  witnesi  or  not.   In  ^'  ^  ^» 
this  case  the  court  laid  down  the  principle  very  extensively,  ^^  shelly^'* 
and  held,  that  a  person  is  not  a  competent  witness  to  impeach  See  ch.  90, 
a  security  to  which  he  has  given  currency,  and  Lord  Mansfield  ^'  ^^* 
said,  the  rule  is,  '^  that  no  party  who  has  signed  a  paper  or 
deed  shall  ever  be  permitted  to  give  testimony  to  invalidate 
that  instrument  which    he  hath  signed,''  though   he  is  not 
interested  in  the  event  of  the  suit.      This  is  the  broadest 
ground  that  has  been  taken  to  exclude  as  a  witness  a  party  to 
a  paper.     It  is  admitted  to  be  a  rule  founded  on  public  policy ; 
but  in  the  above  case  it  was  carried  further  than  the  reason  of 
that  policy  goes.    Hence,  the  broad  rule  in  this  case  has  been 
condnually  narrowed  more  and  more  by  subsequent  decisions. 
The  leading  idea  was  in  Walton  v.  Shelly,  that  every  man  who 
is  a  party  to  an  instrument  gives  credit  to  it. 

§  33.  Since  the  above  decision  it  has  been  held,  that  in  an  7  T.  R.  02. 
action  by  an  endorsee  of  a  bill  against  the  acceptor,  the  payee,  f  **"r?[jjllf.  *'• 
become  endorser,  b  a  witness  to  prove  the  bill  originally  void  ; 
as  that  it  was  made  in  London  instead  of  Hamburgh,  and  so 
void  for  want  of  a  stamp. 

^  34.  So  if  the  endorsee  sue  the  acceptor,  the  drawer  is  a  4  Esp.  82.-* 
witness  to  the  acceptor's  signature,  though  the  defence  be  for-  Chiuy  306.— 
gery.     So  in  such  an  action  the  drawer  of  a  bill  payable  to  *     ^'  ^^^' 
bis  own  order  is  a  witness  to  prove  usury  in  discounting  the 
bill ;  yet  by  his  name  he  has  sanctioned  the  bill,  and  the  pit. 
is  endorsee. 

?i  36.  If  the  endorser  of  a  note  receive  money  from  the  ma-  7T.  R.001^ 
ker  to  take  it  up,  he  is  a  witness  for  the  maker  sued  by  the  ^f^^^ 
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Ch.  20.  endorsee,  to  prove  it  paid  by  such  endorser,  a$  he  is  liable  td 
Art.  21.  the  pit.  on  the  note  if  the  action  be. defeated,  or  to  the  deft, 
for  money  had  and  received,  if  the  action  succeed,  and  his 
being  liable  in  the  latter  case  to  compensate  the  deft,  for  the 
costs  incurred  in  the  action  by  such  non-payment  makes  no 
difference.  And  in  an  action  against  the  maker  of  a  note,  the 
endorser  is  a  good  witness  to  prove  it  paid.  Endorsee  v.  En- 
dorser, maker  admitted  to  prove  the  note  ahered. 

^  36.  The  cases  in  England  on  this  point  have  varied  mirch 
from  one  point  to  another,  and  on  the  whole  they  are  essen- 
tially different  from  the  decisions  on  the  same  pomt  in  the 
United  States.     Hence,  it  is  most  important  to  attend  to  the 
American  decisions. 
1 D  &£  654       ^  *^'^'  ^*^^  Supreme  Judicial  Court  in  Massachusetts  in  this 
Smith  o.      '  C3S6  held,  that  the  acceptor  of  a  bill  of  exchange  is  estopped 
Cbetter.         to  deny  the  handwriting  of  the  drawer,  but  not  of  the  6rst  en- 
dorser, though  his  name  was  on  the  bill  when  accepted,  but 
not  necessarily  so. 
27^M**w  ^  ^^*  ^°  ^^^^  ^^^^  ^®  Supreme  Judicial  Court  of  Massa- 

ren  r.  Meny.  c^^^setts  decided,  that  a  party  to  a  negotiable  security  shall  not 
Like  case  be  a  witness  to  prove  it  void  at  the  time  he  gave  it  currency ; 
10  Johns.  R.  but  that  he  may  be  admitted  to  testify  to  any  fact  happening 
afterwards,  if  not  interested  in  the  suit.  In  this  and  other 
cases  this  court  has  confined  the  rule  to  negotiable  paper,  and 
to  facts  existing  when  the  party  has  sanctioned,  by  his  signa- 
ture the  instrument,  and  neither  the  reason  or  policy  of  the 
law  will  justify  any  other  rules.     The  pit.  was  endorsee. 

^  39.  In  this  action  Parsons  C.  J.  said,  "the  rule,  that  8 
man  shall  not  be  permitted  to  invalidate  his  own  endorsement^ 
is  confined  to  negotiable  securities,  and  in  those  cases  he  may, 
if  not  interested,  testify  to  any  facts,  excepting  .such  as  may- 
prove  the  security  void  at  the  time  of  his  endorsement.'* 
Hence,  he  may  testify  to  prove  it  valid. 

^  40.  An  endorser  of  a  note  not  liable  as  such,  is  a  good 
witness  to  prove  its  execution ;  for  he  is  not  called  to  invalidate 
an  instrument  he  has  put  his  name  to,  but  to  confirm  it,  and 
this  is  altogether  consistent  with  his  endorsement. 

^41.  In  this  case  also  it  was  resolved,  that  the  payee  and 
endorser  of  a  note  is  not  a  witness  to  prove  it  usurious,  in  an 
action  by  the  endorsee  against  the  maker,  as  his  testimony 
would  be  to  destroy  his  own  contract  or  an  instrument  he  had 
sanctioned  as  true  and  genuine,  and  by  reason  of  a  fact  ex- 
isting at  the  time  of  his  sanction. 

^  42.  The  very  same  decision  on  the  same  principles  was 
im V^Suter*'  "™^^®  '"  ^^'^  ^^s®  ^Y  ^^^  whole  court,  as  was  made  in  the 
abov»  case  of  Parker  v.  Ix)vejoy  j  Mann  v,  Swan^  14  John% 
R.  270. 


Mfiss.  K.  664. 


1 1  Johns.  R. 
128. 


8  Mass.  R.  31. 
Brown  v, 
Babcock. 


3  Mass.  R. 

225,  Rice  v. 
Stearns. 


3  Mass.  R. 

665,  Parker 
V.  Lovejoy. 


4  Mass.  R. 
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^  43.  1o  the  Sup.  Court  of  Pennsylvania,  it  has  been  de-    Ch.  20. 
tided,  that  in  an  action  of  the  endorsee  against  the  maker,  an    Art.  2L 
endorser  is  not  a  witness  to  prove  that  there  was  no  original   v^^v^v^ 
consideration  for  the  bill  2  Dallas,  194, 

^  44.  And  the  same  point  has  received  a  similar  decision  ^*®"  J* 
in  Connecticut,  in  Allen  v.  Holkins ;  in  Virginia,  and  in  New-  |  ^° Lg  k, 
York.  17.— Chitty 

^  45.  Forbearance  of  a  suit  for  twenty  years  will,  in  equi-  ^^  ^*^''* 
ty,  be  a  good  bar,  though  between  merchant  and  merchant ;  Watson  on 
as  this  common  presumption  applies  to  mercantile  as  well  as  piuinerehip, 
to  other  contracts.  ^^' 

§  46.  The  endorsee  sued  the  maker  of  a  promissory  note  :  |J^^'„n^y 
he  plead,  it  was  made  and  endorsed  in  blank  and  given  to  v.  Merchant 
one  Levi  Thaxter,  to  secure  a  loan  made  to  the  deft.,  by 
Thaxter,  and  that  Thaxter  had  not  assigned  his  interest  but 
remained  the  real  creditor  in  the  action,  hoc  paratus^  be.  then 

5 lead  usury f  taken  by  Thaxter,  on  this  note  on  the  loan  to  the 
eft.,  and  tendered  his  oath,  be.  On  demurrer,  judgment 
for  the  pit. ;  plea  bad,  for  part  is  triable  by  jury,  and  part  by 
oath  on  the  statute  ;  and  the  oath  can  be  admitted  only  be- 
tween the  creditor  and  debtor :  so  is  the  statute. 

^  47.  If  the  endorsee  sue  the  drawer  of  a  foreign  bill,  the  «  Mass.  R. 
deft,  may  plead  or  shew  the  pit.  holds  it  as  the  agent  of  the  ^^^l^^ 
payees^  and  that  they  had  requested  the  drawer  not  to  pay  it  to   ' 
him ;  and  if  the  payees  endorse  a  bill  to  A,  to  collect  it  as  the 
agent  of  the  payees,  and  A  endorses  it  to  B  in  trust  for  the 
payees,  A  not  to  be  liable ;  A  is  a  witness  to  prove  the  trust, 
and  to  defeat  B's  action  against  the  drawer,  desired,  by  the 
payees,  real  owners  of  it,  not  to  pay  it. 

Neither  a  bill  of  exchange,  or  its  endorsements,  are  within 
the  statute  of  frauds  ;  nor  are  they  specialties  ;  nor  to  be  ex- 
plained by  parol  evidence,  where  there  is  no  latent  ambiguity, 
though  simple  contracts  ;  ^'  because  the  written  terms  of  the 
contract  are  better  evidence  of  its  intent,  than  any  parol  ex- 
planation ;  but  parol  evidence  is  admissible  to  contradict  a 
simple  contract,  as  to  shew  no  value  received,  on  a  note  ex- 
pressed to  be  for  value  received ;  or  to  shew  the  written  con- 
tract does  not  contain  all  the  agreement.  So  it  may  be  prov- 
ed the  pit.  did  not  receive  this  bill  as  assignee^  but  only  as 
agent  of  the  payees.  This  endorser  was  admitted  as  a  witness 
not  to  impeach  a  negotiable  contract,  but  to  prove,  that  when 
he  endorsed  it,  there  was  a  trusty  not  expressed  in  his  endorse^  2  Phil.  £v. 
ment.  Letters  written  by  the  payee  to  the  maker  when  the  ^^* 
note  is  dated,  are  evidence  to  prove  usury,  in  an  action  by  the 
endorsee  against  the  maker ;  secus  since  66  Geo.  IB.  Ch.  93. 

%  48.  Eliph.  Butman  gave  his  note  to  the  pit.  for  $100  ^'uien'r. 
payable  to  him  or  order.     The  deft  wrote  his  name  blank  on  KittWge.^ 
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the  bottom  of  U,  as  guarantor,  and  verisffy  authorized  another 
to  write  a  sufficient  guarantee  over  the  dett's.  name.  Ph.  de- 
clared in  consideration  of  his  forbearance  till  he  returned  from 
sea  to  sue.  Butman,  the  defendant,  promised  to  guarantee 
the  payment  of  the  said  note.  Judgment  for  the  pk.  and  par 
rol  evidence  to  prove  such  authority.  The  deft's.  signature  oa 
the  back  of  the  note,  with  authority  to  another  to  write  th» 
guaranty  ;  and  that  being  written  bv  him,  is  a  good  memoran- 
dum in  writing  within  the  statute  of  frauds. 

^  49.  The  payee  of  a  promissory  note  endorsed  it,  "  I 
guarantee  the  payment  of  the  within  note  in  eighteen  months,, 
provided  it  cannot  be  collected  of  the  promiser  before  that 
time."  The  holder  must  prove  a  title  to  the  note,  to  recover 
against  the  endorser.  Judgment  against  the  ph.,  here  is 
no  endorsement  to  pass  the  proper^  of  the  note  to  him. 

§  50.  There  is  a  minute  that  if  A  and  B  give  a  joint  note, 
and  A  pays  bis  part,  and  the  endorsee  sues  B,  it  is  no  plea 
in  bar,  for  him  to  state  that  A  has  so  paid,  and  has  been  dis- 
charged by  the  promissee,  before  the  note  was  endorsed } 
for  it  should  have  been  pleaded  in  abatement  on  a  joint  note 
when  one  was  sued.  And  if  a  promissory  note  be  for  the 
payment  of  money  at  a  day  and  place  certain,  it  is  no  plea  in 
bar  tliat  the  holder  of  the  note  was  not  present  at  the  time 
and  place  fixed  for  payment. 

§  51.  A  m  the  United  States  consigns  his  shin  to  B  in  Ire- 
land, he  to  insure  her  and  to  draw  a  bill  on  bun  payable  in 
London ;  the  bill  was  accepted ;  before  it  became  due,  the 
acceptor  bought  and  remitted  exchange  lo  reimburse  the  house 
in  LfOndon,  for  their  payment  of  the  bill.  The  bills  thus  re- 
mitted did  not  fall  due  in  season  for  the  acceptance,  and  be- 
fore due,  the  parties  to  them  became  bankrupt.  Held,  A  was 
not  liable  for  the  loss  thus  incurred  ;  for  the  pit.  B,  m  Ireland^ 
accepted  the  bill  on  his  own  account,  and  not  as  agent  of  the 
American  drawer ;  and  it  belonged  to  the  pit.  to  meet  the 
payment  according  to  his  acceptance. 

^  52.  The  Supreme  Coiurt  of  New-York  held,  that  a  prawt' 
issory  note  is  not  payment  of  a  precedent  debt,  unless  there 
is  an  express  agreement  to  accept  it  in  payment,  and  to  take 
the  risk  of  the  insolvency  of  the  maker.  Thra  was  a  note 
given  for  a  part  of  certain  rent,  for  which  a  receipt  was  given 
in  full ;  and  parol  evidence  was  allowed  to  prove  the  note 
was  for  part  of  the  rent ;  also  held,  that  parol  evidence  is 
admissible  to  eaplain  or  contradict  the  terms  of  the  receipt ; 
and  this  seems  to  be  a  general  principle  in  reg&rd  to  recdptu 

^  53.  Held  1st,  a  note  payable  in  60  days  wiU  not  prove  a 
count,  not  stating  when  payable  ;  2d  assumpsit  on  t  promis- 
sory note  in  Virginia,  and  writ  of  enquiry ;  a  note  must  be 
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produceii  like  the  one  counted  on ;  3d,  but  need  not  be  pror-  Ch.  20. 
ed  ;  4tfa,  pit.  cannot  gtre  evidence  the  variance  is  his  attor-  Art.  21. 
ney's  mistake,  v-^^v-xJ 

^  54.  An  endorser^  olligtd  to  take  up  a  nott^^is  remedy  7  Cranch 
agaimt  the  maA:er— raay  have  assumpsit,  paying  it  q/Sfer  pro-  ^»  Morgan 
test,  and  for  the  amount  of  the  note,  wiih  costs  of  protest :  *    **"  "*  * 
1st  count  on  a  note  in  the  common  form  under  the  statute  of 
Anne;  2d  for  money  paid  &c. ;  and  3d  a  special  count  stat- 
ing the  whole  case.     Plea  non-assumpsit,  and  verdict  below 
for  the  pit. ;  deft,  moved  in  arrest  of  judgment,  alleging  3d 
count  was  bad  ;  motion  overruled  be.;  error  brought  by  the 
maker.     Judgment  for  the  endorser  affirmed,  though  mainly 
objected,  the  count  should  have  been  founded  on  the  note,  so 
as  to  oblige  the  pit.  to  producs  it  at  the  trial ;  but  the  court 
observed  it  stated  the  pit.  paid  the  note,  and  the  court  pre- 
sumed it  was  so  produced. 

^J  65.  JVb  set-off  on  a  promissory  note^  payable  at  a  bank;  J  ^JjJJjg. ' 
for  the  maker,  by  making  it  there  payable,  authorises  it  to  ad-  viue  «.  Udioq 
vance  on  his  credit  to  the  owner,  the  sum  named  in  it ;  2d,  Bank  of 
it  would  be  a  fraud  on  the  bank,  to  set  up  off-sets  against  the  *^*^'«®^''^- 
note,  on   account   of  any  transactions  between  the  parties. 
Action  was  debt  by  the  bank  against  MaodeviUe,  the  maker  of 
die  note,  endorsed  to  it.     Special  verdict  found  he  made  it 
Jan.   15,   1811,  being  always  an  inhabitant  of  Alexandria^ 
for  a  valuable  consideration,  made  it  at  said  toum^  payable  to 
C  J.  Nourse,  or  order,  sixty  days  after  date  ;  negotiable  at 
said  bctnk  of  Georgetown,  payable  at  the  bank  of  Potomac,  in 
Alexandria   for  ^410,51,  negotiated  accordingly,  protested, 
due  notice,  be.    Judgment  affirmed  with  damages,  6  per  cent 
a  year,  &c. 

(^  56.  A,  one  member  of  a  commercial  company,  gives  his  vJ^Nms*^^ 
promissory  note  to  B,  another  member  of  it,  to  its  use  ;  B,  in  Forrest. 
his  own  name  may  sue  A,  to  recover  to  its  use.  2d  A  decla- 
ration is  on  a  joint  note,  and  the  defendant  pleads  it  is  the 
separate  note  of  one  of  the  defts.,  and  was  given  to,  and  ac- 
cepted by  the  pit.,  in  full  satisfaction  of  a  debt ;  diis  plea  is 
bad,  as  it  amounts  to  the  general  issue.  Though  this  note 
was  given  to  Forrest,  president  of  the  company  (of  four  or 
five  hundred  members)  it  could  be  sued  only  in  his  name,  and 
as  trustee  of  it. 

§  57.  A  note  riven  for  the  price  of  land  conveyed  is  good,  ^^3®^^. 
except  Ae  seller*s  title  totally  fail,  and  the  promiser  was  igno-  ^^^^  Cook/ 
rant  of  the  defect ;  is  held,  if  he  knows  of  the  incumbrance, 
or  the  title  fails  but  in  part.     See  Little  tr.  Roberts,  Ch.  1,  a. 
42,  s.  7.     See  cases  2  Phil  Evid.  11 ;  11  Johns.  R.  51.         isMasaR. 

^  59.  A  gave  his  note  to  a  minor  for  his  labour,  he  endors-  272,  Nightin- 
ed  it  to  B  for  a  valuable  consideration ;  B  knowing  the  endor*  g^on,^?.' 
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Ch  20.     ser  was  a  minor ;  his  father  received  the  contents  of  A ;  be 
Art.  21.    and  the  father  both  knowing  of  the  endorsement      Held,  B 
K^^y^j  could  recover  it  of  A,  for  a  minor  may  endorse  a  negotiable 
note  or  bill,  so  as  to  pass  the  properQr ;  and  his  acts  are  void- 
able only. 

Where  partners  in  trade  are  liable  to  the  endorsee  of  a 
negotiable  note,  made  by  one  of  them  to  C,  in  the  name  of 
their  firm,  though  he  endorse  C's  name,  without  his  know- 
ledge ;  2  Phil.  Evid.  14. 

%  59.  An  officer  may  take  and  sue  a  negotiable  note  as 
collateral  security  on  an  execution  ;  as  where  the  deft.  Wood 
had  made  such  a  note  to  Hodge,  against  whom  the  ph.,  a 
deputy  sheriff,  had  an  execution ;  H  endorsed  it  blank  as  a 
pledge  to  the  pit. ;  he  sold  it  at  auction  to  himself,  as  the  high- 
est bidder,  and  returned  the  sale  on  the  execution,  then  re- 
covered the  note  of  the  deft. 

^  60.  A  pit.  must  declare,  and  state  a  presentment  of  v 
note,  at  a  particular  place^  and  a  demand  there,  whenever  it  is 
so  payable,  unless  the  makers  discharge  the  holder  from  such 
presentment  and  demand.  Nor  is  this  discharge  shewn  by  an 
allegation  they  are  insolvent,  and  have  wholly  refused  then 
and  thenceforth  to  pay,  at  the  place  specified,  any  of  their 
notes ;  nor  can  it  be  intended  from  the  allegation  of  refusal, 
there  was  a  presentment.  And  if  the  drawee  accept  a  bill  to 
pay  at  a  particular  place^  he  is  liable  to  pay  there  only  ;  and 
the  holder  may  reject  such  qualified  acceptance ;  but  if  he 
accept  it,  he  admits  a  condition  precederUj  that  he  must  pre- 
sent it  to  the  acceptor  for  payment  at  that  place,  and  plead 
accordingly,  and  allege  performance  of  this  condition  either  in 
an  action  against  the  drawer  or  acceptor. 

^  61.  A  promissory  note  without  words  of  negotiability, 
may,  if  the  payee  sue  the  maker,  be  declared  on  as  a  nota 
within  the  statute. 

§  62*  A  note  to  pay  X40,  in  land  at  $2  an  acre,  may  be 
given  in  evidence  on  the  money  count.  Smith  v.  Smith,  and 
an  insolvent  discharged  in  Rhode-Island,  is  no  bar  in  New- 
York,  to  a  note  made  in  Massachusetts. 

§  63.  Though  a  note  be  not  negotiable,  yet  the  contract 
made  thereon  by  endorsement  extends  to  all  future  endorsees  ^ 
and  an  endorsee  may  sue  a  remote  endorser. 

^  64.  The  endorsee  in  his  action  against  the  maker  of  a 
note,  is  not  obUged  to  order  the  attachment  or  execution  to  be 
levied  on  property,  clearly  insufficient  to  pay  the  debt,  or  lose 
his  hold  on  the  endorser  to  that  amount. 

§  65.  Endorsee  sues  the  endorser  for  default  of  the  maker  ;. 
he  cannot  compel  the  maker  to  pay  the  costs  of  that  suit :  he 
is  liable  only  for  the  amount  of  the  note. 
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§  66.  What  payment  of  a  due  bill  to  the  payee,  bars  the    Ch.  21. 
holders  action.     A  gave  one  to  B  in  N.  York,  thus :  ^^  due  to    Art.  1. 
B  $170,  value  received."     On  it  B  endorsed  his  name,  and   ^^^^v^v^ 
delivered  it  to  C ;  C,  at  Albany,  demanded  payment  of  it  of  9  Johns.  R. 
A  ;  A  said  next  week  he  would  settle  it  in  N.  York  ;  after-  ^»  ^»  ^•- 
wards,  A  paid  it  to  B  in  N.  York,  and  took  a  receipt  in  full,  ^^'^  ^^^' 
the  due  bill  being  still  in  his  hands,  C  sued  A  in  B's  name  on 
it.     Held,  there  was  not  due  notice  of  an  assignment  of  the 
note,  to  charge  A,  with  a  fraudulent  payment  to  B;  and  that 
C,  the  holder  of  the  note,  when  he  demanded  payment  of  it, 
ought  to  have  shown  it,  with  the  endorsement,  to  A,  or  expli- 
citly stated  that  it  had  been  assigned  by  B  to  C.    Judgment 
for  A.     This  was' not  a  negotiable  note  ;  had  it  been  one,  the 
endorsement .  of  B's  name  had  been  sufficient  to  pass  the   * 
property. 


CHAPTER  XXI. 


ACTION  OF  ASSUMPSIT.   BILLS  OlF  LADING. 


AiiT.  1.  €hneral  printipUs* 

^1.  It  is  settled  in  this  case,  after  much  discussion,  that  a  ?.':  J;  ^^» 
bill  of  lading  is  transferrable  and  negotiable  by  the  custom  of  ^".i  ^  y^, 
merchants,  and  in  this  case  the  jury  specially  fobnd,  and  which  son  &  al.  A. 
seems  to  be  the  law  of  the  land,  "  that  by  the  custom  of  mer-  ^  p{,||^EvW* 
chants  bills  of  lading,    expressing  goods  or  merchandise  to  46,  Custom 
have  been  shipped  by  any  person  or  persons,  to  be  delivered  of  Morohantii 
to  order  or  assigns,  have  been,  and  are,  at  any  time  after  said 
goods  have  been  shipped,  and  before  the  voyage  is  performed) 
for  which  they  have  been  or  are  shipped,  negotiable  and  trans- 
ferrable by  the  shipper  or  shippers  of  such  goods  to  any  other 
person  or  persons,  by  such  shipper  or  shippers,  endorsing  such 
bills  of  lading  with  his,  her,  or  their  name  or  names,  and  de- 
fivering  or  transmitting  the  same  so  endorsed,  or  causing  the 
same  to  be  so  delivered  or  transmitted  to  such  other  person  or 
persons  ;  and  that  by  such  endorsement  and  delivery  or  trans^ 
mission,  the  property  in  such  goods  hath  been,  and  is  trans- 
ferred and  passed  to  such  other  person  or  persons,  and  that 
by  the  custom  of  merchants,  endorsements  of  bills  of  lading  in 
blank,  that  is  to  say,  by  the  shipper  or  shippers,  with  their 
names  only,  have  been,  and  are  and  may  be  filled  up  by  the 
person  or  persons  to  whom  they  are  delivered,  or  transmitted 

VOL.  I.  57 


L 


446  ASSUMPSIT. 

Ch.  21  •  as  aforesaid)  with  words  ordering  the  delivery  of  the  goods  or 
Art,  1.  contents  of  such  bills  of  lading,  to  be  made  to  sueh  person  ov 
K^^y^^  persons,  and  according  to  the  practice  of  merchants  the  same 
when  filled  up  have  the  same  operation  and  eflfect,  as  if  the 
same  had  been  made  or  done  by  such  Clipper  or  shipp^^ 
when  he,  she,  or  they  ^dorsed  the  same  bills  of  ladmg  witk 
their  names  as  aforesaid." 

Two  principles  being  thus  established.  1.  That  a  bill  of  lad- 
ing is  negotiable.  2.  That  the  legal  holder  may  fill  tip  a 
blank  endorsement,  he  may  any  time  after  the  goods  specified 
in  it,  and  before  the  voyage  is  performed,  transfer  the  property 
of  them  to  himsetf  by  filling  woh  blank,  or  to  another  by  « 
further  delivery  or  transmission  of  this  biU  of  lading. 

1  H.  Bl.  857,  $  2.  In  this  case  in  the  Exchequer,  in  error,  it  was  beU, 
1790  Mason  ^^^^  "  where  the  consignee  of  goods  becomes  insolvent,  the 
&  ai/r.  Lick-  Consignor  may  stop  them  in  transitu^  before  the  consignee 
barrow  &al.  gains  possession.     In  such  case  also  the  consignor  may  stop 

the  goods  in  transitUy  though  the  consignee  assign  the  bills  of 
lading  to  a  third  person  for  ^  valuable  consideration.  The 
right  of  the  consignor  not  being  devested  by  the  assignment.'* 

2  T.  R.  63,  ^  3.  In  this  great  contested  case  in  the  Court  of  Kings 
&  ai^*r*'M^  Bench  there  had  been  a  judgment  as  to  the  first  branch  above, 
son  &t  al ,  A.  as  in  the  Exchequer.  But  otherwise,  as  to  the  second  branch, 
D  1787.—  that  is,  as  to  this  the  court  of  King's  Bench  decided,  "  if  the 
— 6D.&  E.  consignee  assign  the  bills  of  lading  to  a  third  person  for  a  val- 
20.  uable  consideration,  the  right  of  the  consignor,  as  agaiqst  such 

consignee,  is  devested."  And  further,  that  '^  there  is  no  distinct 
tion  between  a  bill  of  lading,  endorsed  in  blank,  and  an  en- 
dorsement to  a  particular  person,"  and  afterward  the  judg- 
A.  D.  1794.    ment  of  this  court  of  King's  Bench  was  oonfirraed  in  the 
House  of  Lords. 
^  4.  In   this  case  Fontaine,  June   1766,  shipped  goods^ 
A^  HdT^  value  £400,  from  London  to  Liverpool,  to  be  delivered  to 
\v  right,  as-     ordcr  or  assigns  and  took  bills  of  lading,  and  endorsed  one  le> 
s|gcee  of       Swanwicke  at  Liverpool  or  order,  this  he  endorsed  to  Scott^ 
Campbell.      (pretending  the  goods  were  his  own)  as  security  for  a  debt  of 
Same  case.—  £800  he  owed  Scott  &C.     The  goods  had  been  consigned  to 
— L^  M^  Swanwicke  as  a  factor  only.     The  other  bill  of  lading,  a  du- 
Am  164.-1     plicate,  bad  been  endorsed  to  the  deft,  'who  on  the  arrival  of 
7D.kE  746.  the   ship  got   possession,  having  given  the  master  security. 
Za  H^BU^'    Scott  became  a  bankrupt.     Verdict  for  the  j^t.     New  trial 
364.— Abbot  was  granted.     Lord  Mansfield  held,  first,  it  is  clear,  "that  if 
314^— Cowp.  there  is  an  authority  ever  so  general  by  endorsement  upon  « 
bill  of  lading,  without  declaring  that  the  endorsee's  factor,  the 
owner  (as  between  him  and  the  factor)  retains  a  Uen  till  de- 
livery of  the  goods,  and  before  they  are  actually  sold  and 
turned  into  money." 
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Second,  that  ^'  if  the  factor  pay9  over  with  notice  to  a  diird    Ch.  21. 
person,  then  it  may  be  followed  id  the  hands  of  such  third    Art.  3. 
person.  V^V^^ 

But  third,  ^  if  the  goods  foe  hand  fide  sdd  by  die  factor  at  sea, 
as  they  may  be  where  no  other  delivery  can  be  given,  it  would 
be  good,**  and  the  vendee  will  hold  them,  though  no  actual 
possession  is  delivered,  and  the  owner  can  never  dispute  with 
the  vendee ;  **  because  the  goods  were  sold  bond  fide^  and 
by  the  owner's  own  authority."  But  the  court  thought  this 
was  not  a  fair  transacti<Mi  between  Swanwicke  b  Scott,  so  a 
new  trial  was  granted  on  this  ground. 

^5.  A  bill  of  lading  is  an  acknowledgment  under  the  hand  ^  ^^^-  ^^ 
of  the  captam  of  the  vessel,  that  he  has  received  such  goods,  J^^S^^j^' 
which  he  promises  to  deliver  to  the  person  named  in  the  bill.  R.  216,  per 
It  is  assignable  in  its  nature,  and  by  endorsement  the  property  ?  h^o/'^ 
18  vested  in  the  assignee,  and  goods  at  sea  may  be  so  assigned,  ^i  d.  ^  £.' 
A  bill  to  deliver  to  the  agent  of  the  shippers  is  to  the  shipper  746.— i  Boi. 
himself,  and  goods  are  subject  to  bis  order,  but  the  agent  ^^-^^* 
must  be  known  to  be  such. 

Art.  2.  English  cases.    See  above.    And  also  in  this  case  Ijfui^y^' 
A  at  a  foreign  port,  shipped  goods  to  B,  by  the  order,  and  on  Heyward.— 
account  of  B,  to  be  paid  for  at  a  future  day,  and  the  master  ^-  ^^""' 
of  the  ship  signed  bills  of  lading  accordingly.    One  of  the  bills  consign* 
was  immediately  sent  to  B,  who,  before  the  arrival  of  the  ship,  ments,  Ch. 
sold  the  goods  to  C,  and  endorsed  the  bill  of  lading  to  him.  ^* 
After  the  arrival  of  the  ship,  and  a  delivery  was  made  of  a 
part  of  the  goods  to  C's  agent ;  B  became  a  bankrupt,  not  hav- 
ing paid  to  A  the  price  of  the  goods.     The  court  held,  that  by 
this  delivery  of  a  part  of  the  goods,  the  transitu  was  at  an  end 
in  respect  to  all  the  goods.     Here  then  was  an  actual  delivery 
of  a  part,  art.  4,  s.  4. 

()  2.  June  1801,  Brown,  the  bankrupt  in  London,  gave  an  8  East  92, 
order  on  Fritzing  of  Hamburgh  to  ship  him  a  quantity  of  bees-  FiesetaLas. 
wax.     This  he  procured  and  shipped  in  a  general  ship  on  the  Brow?,  v. 
accotmt  and  risk  of  Brown,  addressed  to  him ;  and  the  bill  of  Wray. 
lading  was  filled  op  to  his  order.     He  was  a  stranger  to  the 
persons  who  sold  the  beeswax.     Invoice  £750 ;  for  this  Frit- 
zing  drew  three  bills  on  Brown,  dated  August  4,  1801,  one 
£210,  one  £260,  and  one  £280  payable  to  F's  order  at  two 
usances,  and  informed  Brown  the  same  were  drawn  for  the 
price  of  the  wax,  to  be  credited  to  him  when  the  bills  should  be 
negotiated.     Brown  accepted  them,  and  they  were  proved 
under  his  commission.     August  10,  1801,  he  received  the 
invoice  and  bills  of  lading,  and  September  2  committed  an 
act  of  bankruptcy.    September  3,  Fritzing  by  his  agent  called 
at  Brown's  counting-house  for  security,  and  his  brother  deliver- 
ed up  to  the  deft.,  as  such  agent  of  Fritzbg,  the  invoice  and 
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Ch.  21. 

Art.  2. 
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bill  of  ladiDgt  Sept.  11,  said  ship  arrived  at  London,  said 
agent  caused  the  wax  to  be  entered  at  the  customhouse,  paid 
charges  thereon,  and  ordered  it  sold  on  his  account.  This 
was  accordingly  done.  Said  bills  negotiated  by  Fritzing  be- 
came due  Oct.  7y  1801,  and  not  paid  by  Brown  or  Fritzingy 
be  being  insolvent,  but  they  were  taken  up  under  protest  by 
Feise  for  the  honour  of  Kantens,  to  whom  Fretzing  sold  and 
endorsed  them,  and  Kantens  sold  and  endorsed  them  &lc. 
Feise  so  proved  the  bills  under  Brown's  commission ;  and 
held  Fritzing  and  his  estate  also  responsible  for  the  said  bills. 
Judgment  for  the  deft.,  Fritzing's  agent ;  for  he  was  in  fact  a 
vendor  of  the  wax,  and  Brown  the  vendee.  And  this  was 
but  ^'  the  common  case  of  the  consignor  of  goods,  who  has 
not  received  payment  of  them,  stopping  them  in  transitu  be* 
fore  they  get  to  the  hands  of  the  consignee,"  though  Brown 
accepted  the  bills.  "  Such  acceptances  proveable  under  his 
commission  amounting  at  most  to  part  payment  for  the  goods, 
which  does  not  take  away  the  vendor's  right  to  stop  in  tran^ 
$ituy  "  There  was  no  privity  between  Brown  and  the  owner 
of  the  wax."  Fritzing  bought  it  and  sold  it  to  Brown,  and 
charged  the  first  cost  and  his  commission,  a  common  case 
pmong  English  merchants,  and  he  honestly  got  the  bill  of  lad- 
ing and  stopped  the  wax  in  transitu^  said  the  court. 

§  3.  In  this  case  it  was  decided,  that  part  payment  for  the 
goods  does  not  destroy  the  vendor's  right  to  stop  them  ta 
transitu  it  can  only  reduce  hb  equitable  Uen^  pro  tanto  when 
he  gets  the  goods  into  his  possession. 

§  4.  In  this  case  Crane  in  England,  Sept.  1798,  chartered 
a  ship  on  certain  conditions,  for  a  voyage  to  Russia  to  bring 
goods  from  bis  correspondents  there  to  England;  the  pit. 
shipped  100  casks  of  tallow  on  Crane's  account  and  risk,  and 
sent  to  hio^  the  invoice  and  bill  of  lading.  Held,  the  delivery 
of  the  goods  on  board  of  such  a  chartered  ship  did  not  pre- 
clude the  consignor's  right  to  stop  the  goods  in  transitu  on 
board  the  same  to  the  vendee,  in  case  of  his  insolvency  in  the 
mean  time,  before  actual  delivery ;  any  more  than  if  they  had 
been  delivered  on  board  of  a  general  ship  for  the  same  pur- 
pose. And  as  the  consignor's  agent  demanded  the  tallow  of 
the  master  before  unloaded,  and  he  afterwards  delivered  it  to 
Crane  the  vendee's  assignees,  they  were  liable  in  trover  to 
the  consignor.  And  the  court  held,  as  to  that,  the  delivery  to 
the  master  of  this  chartered  ship  was  no  more  than  a  delivery 
to  a  carrier,  which  was  clearly  no  actual  delivery  to  the  con- 
signee. But  otherwise,  if  he  have  the  entire  controul  of 
the  ship,  as  where  he  absolutely  chartered  the  ship  for  threa 
years,  in  a  certain  case  cited.    See  6  East  17,  and  post  art* 
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4,  s.  4.     See  ConsignmeDt  Ch.  25,  Ellis  v.  Huqt,  and  several    Ch.  21. 
other  cases.  Art.  2. 

§  5.  In  this  action  it  was  adjudged,  that  where  several  bills  \^y^>^'^J 
of  lading  have  been  signed  of  different  imports,  no  reference  i  T.  R.  son, 
is  to  be  bad  to  the  time  when  signed  by  the  master.     But  S*'*^*]^^*^ 
the  person  who  first  gets  one  of  them  by  legal  title  from  the  s^^'e  case  in 
owner  or  shipper  has  a  right  to  the  consignment ;  also  when  2  Mor.  Ess. 
such  bill  of  ladmg  are  constructively  the  same,  though  differ-  ^Lex^AmV 
ent  on  the  face  of  them,  and  the  master  acts  bond  fide^  a  Mer.  163.~ 
delivery  according  to  such  legal  title  will  discharge  him  from  |  ^^jn-  ^^^ 
all  of  them.     And  where  one  ships  goods  and  the  bills  of  lad*       ^^' 
ing  are  to  his  own  order,  he  has  the  absolute  controul  over 
them,  and  may  unship  them  &c.  until  he  endorses  the  bill  of 
lading. 

^6.  If  a  biU  of  lading  be  not  endorsed,  the  master  can  only  lo  error, 
deliver  the  goods  to  the  consignee  as  factor,  not  as  owner  ;  for  }  ^^^^'  ^ 
till  endorsed  the  consignor  has  full  power  over  this  bill,  and 
nothing  but  his  endorsement  can  vest  the  property  of  the 
{oods  specified  in  it  in  any  other  person^  The  transfer  of 
die  bill  is  solely  by  endorsement.  The  endorsement  of  a  bill 
of  lading  prima  facie^  transfers  the  whole  property,  but  this  en- 
dorsement may  be  controlled  by  the  evident  intent  of  the  parties. 

^  7.  In  Mills  t;.  Ball  it  was  held,  the  vendor  might  stop  the  2  Bos.  k  Pui. 
goods  even  after  they  were  delivered  to  a  wharfinger,  who  re-  j^i/^p**. 
ceived  them  and  paid  the  freight,  and  charged  on  account  of  389.1-3  t.  r. 
the  vendee,  for  as  Lord  Mansfield  said  in  another  case,  the  460.— 7  T.  R. 
vendor  or  consignor  may  do  this  till  the  goods  actually  come  ^^' 
into  the  hands  of  the  vendee  or  consignee,  to  his  corporal 
touch.     Consignee  or  vendee  becoming  a  bankrupt  declined 
the  goods. 

^  8.  Where  the  master  is  supercargo,  bills  of  lading  are  un-  ^'  f[^'_ 
necessary,  for  then  he  is  not  so  accountable  to  others  as  to  1 1^|  ^^  j^ 
make  such  instrument  necessary,  and  it  is  required  that  this  27. 
bill  should  declare  on  whose  account  and  risk  the  shipment  is 
made.     See  Insolvency,  Ch.  39,  a.  1,  Reader  v.  Knatchbrill, 
and  other  cases. 

^  9.  Cloth  was  purchased  by  the  vendee,  but  not  paid  for.  3T.R.  466, 
It  was  sent  to  an  innkeeper  on  account  of  a  trader  with  a  bill  «  ""l^f^j** 
of  parcels,  the  receipt  of  which  he  acknowledged  and  credited  Am.Mer.ies. 
in  his  books  the  amount  to  the  vendor.     The  vendee  ordered 
it  to  a  wharf  to  be  shipped  where  it  arrived  too  late,  and  was 
taken  back  to  the  inn  with  directions  to  the  innkeeper  from  the 
vendee   to  take  care  of  it  till  another  opportunity  offered. 
The  court  held,  this  cloth  still  remained  in  tranfitu^  and  there 
was  no  actual  delivery  to  the  vendee. 

^  10.  If  the  assignee  of  a  bill  of  lading  take  it,  knowing  an-  Dick*.  Lam«. 
other  has  an  equitable  lien  on  the  goods,  he  takes  it  subject  to  ^/^„^' 
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Ibis  lien,  tboa^  this  be  not  expressed  in  the  endorsemetit)  bit 
in  a  letter  be. 

^11.  The  goods  of  one  beDigerent  cannot  be  altered  im 
Lex.  Am.       trantitUj  as  it  reelects  another  belligerent.     For  in  a  state  of 
Mer.  167.       j^^  existing  or  imnunent,  it  is  held,  the  property  shall  be 
deemed  to  continue  as  it  was  at  the  time  of  shipment,  till  the 
actual  delivery.     But  this  rule  is  only  between  belligerents. 
1  D^ia^siT"      '^^^  ^'  American  auei.     A  being  indebted  to  6,  shipped 
venson  v.       goods  to  pay  him,  and  the  master  of  the  ship  gave  a  tnU  of 
Pembertoo.    lading,  and  it  was  held,  that  goods  immediately  on  being  ship- 
ped, and  bill  of  lading  signed,  become  the  properqr  of  th# 
consignee,  as  these  goods  were  shipped  to  pay  a  debt.        , 
w^'  J.^'       ^  ^-  ^"^  ^  *®  ^*™^  *^^^  *^  ^^  determmed,  that  vrhett 
Boach.-iex.  the  evidence  of  the  consignments,  being  for  a  band  fide  credi- 
iSl  ^^'       ^^^  ^*^  doubtful,  and  a  part  of  the  property  was  not  shipped^ 
they  had  not  passed  by  the  mere  shipment  of  a  part  and  signing 
the  bills  of  lading ;  the  original  owner  of  the  goods  he  fods  is 
deemed  to  have  a  lien  on  them  to  the  amount  of  his  rights 
hence  has  arisen  the  risht  of  stopping  in  Iratm^ti,  the  goods 
transmitted,  if  not  paid  for,  or  if  reasons  exist  to  suppose  the 
consignee  is  insolvent. 
]  i^^Brid^  V       ^  ^*  Assumpsit  against  Austin  in  consideration  the  plamtiff 
Aostiii.'  ^  ^'  made  him  his  bailiff  of  one  case  of  linens  of  the  value  of  $500, 
and  had  agreed  to  allow  him  a  commission  of  5  per  cent,  oq 
the  sales,  promised  the  plaintiff  to  transport  it  to  Charleston, 
S.  C.  at  the  defendant's  risk,  against  all  danger  but  of  the  seai^ 
and  to  dispose  of  the  same  to  the  pit's,  best  advantage,  and  40 
account  &C.     The  goods  arrived  safe  at  Charleston,  and  were 
there  deposited  in  a  store,  out  of  which  they  were  stolen  ;  the 
contract  was  expressed  in  a  paper  in  the  form  of  a  bill  of  lad- 
ing nearly.     Held,  the  deft,  was  accountable  to  the  pit*  for 
the  value  at  Boston,  the  place  of  shipment,  deducting  said 
commission  on  his  contract,  though  not  in  fault,  and  five  per 
cent,  was  the  usual  commission  for  selling  only,  and  making 
returns.     Leave  to  amend  tlie  declaration  be.    The  proper^ 
passes  by  assigning  a  bill  of  lading  bond  fide,  though  made 
after  the  arrival  of  the  goods  in  port,  Chandler  &  al.  v.  Belden. 
'^''— "m^'        ^  ^'  '^**®  ^^^*  '®^®*^®^  ^^  Liverpool,  to  transport  to  Bos- 
n.^y  Biu^  ^^°'  ^  quantity  of  velvets  in  casesy  and  gave  a  biU  of  lading  in 
rett  r.  Ro-      common  form,  expressing  they  were  in  good  order,  and  to 
gers.  See  s.    driver  them  in  like  good  order  fee.,  the  dangers  of  the  seas 
excepted.     Held,  this  bill  signed  at  Liverpool  was  not  eon- 
elusive  evidence  the  goods  were  in  good  order  when  there 
shipped,  though  primd  facie  strong  evidence  of  the  fact.    The 
goods  were  done  up  in  cases,  and  the  master  never  saw  them 
except  the  outside  of  them.     Nor  is  it  usual  for  a  masler  of  a 
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ireMel  to  ttamiae'fte  jpooda  wken  te  giret  audi  a  billi  and    Cb.  2U 
o^en  be  ia  not  skilled  in  ^oodfl  he  receipts  for.  Art.  3. 

^  5.  A  usage  for  carnere  to  retain  goods  as  a  lien  f(Nr  a  v^^v^v^ 
general  balance  of  account  b^ween  tbem  and  the  consignees^  Oppeoheimv. 
cannot  affect  the  right  of  the  consignor  to  stop  the  goods  in  ?^"rp-i 
iransitu*  43. 

§  6,  Under  some  circunistances  the  mere  affirmance  of  the  ]>x.  Mer. 
master  to  a  bill  of  lading,  worhs  a  transfer  of  the  property  f  Am.  163. 
but  this  is  oaly  where  tbs  purposes  of  justice  demand  such  a 
QQttstruction.  For  this  reason,  shipments  fairly  made  to  pay 
bond  fide  debts,  peases  the  goods  on  signing  the  bill  of  ladbg  ; 
for  in  this  the  laider's  intention  is  clearly  expressed,  and  the 
Jaw  implies,  the  creditor  accepts  the  consignment,  as  every 
one  is  supposed  readily  to  accept  the  payment  e(  his  honest 
debt.  Also  the  goods  shipped  in  such  cases  are  to  be  viewed 
as  paid  for,  and  the  delivery  of  the  goods  to  the  master  to 
be  carried  to  the  creditor  to  pay  his  just  demand,^  is  to  be 
ivewed  as  a  delivery  to  the  creditor  himself.  On  these  grounds 
it  was  decided  in  America,  before  the  American  revolution, 
that  goods  thus  shipped  to  pay  a  debt,  could  be  attached  for 
Ae  consignee  or  creditor's  debt,  on  the  principle  the  property 
of  tbem  was  vested  in  him  by  the  delivery  to  the  master.  The 
payment  oS  such  debt  being  a  ccmsideration  equal  to  actual 
pivment  for  the  goods. 

<j  7*  In  this  case  the  pk.  chartered  and  loaded  a  vessel  at  ^"•J^®^^ 
tbe  request,  and  on  the  account  of  certain  merchants,  declared  q^u  e^pow- 
bankrupts.  She  arrived  and  their  as^gnees  went  on  board  nail. 
her,  and  claimed  tbe  careo  as  the  bankrupt's,  and  opened 
some  of  the  bales  be.  The  ship  was  then  ordered  into 
quarantine ;  while  perfiurming,  a  person  for  the  ph..  Holt,  to 
whom  he  had  endorsed  one  of  the  bills  of  lading,  applied  to 
the  master  for  defivery  of  the  cargo.  He  refused,  being  in- 
demnified by  the  assignees,  one  of  whom  continued  on  board 
during  the  quarantine ;  at  the  expiration  of  it  the  cargo  was 
landed  and  delivered  to  the  assignees.  The  ph.  broogbt  tro- 
vt9r  against  the  master,  and  the  court  decided  that  the  pro^ 
perty  was  in  tranntu^  and  might  be  stopped  during  the  qua- 
raodne^  But  k  appears  if  the  vessel  be  chartered  or  owned 
if  the  vendee  or  consignee,  and  entirely  under  his  controul, 
then  a  delivery  on  board  her  is  a  delivery  to  him,  and  of 
course  defeats  the  right  to  stop  in  transitu.  For  as  tbe  car- 
rii^  is  solely  by  him,  and  in  no  sense  in  tbe  controul  of  pos- 
session of  die  sdler  or  consignor,  or  of  his  master  or  servants, 
tbe  vendee  or  consignee  has  tbe  sole  possession,  and  therefore 
tbe  trantiiu  is  at  an  end* 

It  is  further  true,  that  to  put  an  end  to  the  transitu  and  to 
the  coBfflgpor^s  r^ht  to  ireiaio  the  goods  in  the  bill  of  lading 
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Ch.  21.  fac.  they  most  not  only  have  come  mto  the  hands  of  the  oon^ 
Art.  3.  signee  or  vendee  in  (act,  or  of  his  q>ecial  agent,  but  his  po»^ 
V^ry^^  session  must  be  acquired  with  the  consent  of  the  original 
owner.  Hence,  if  the  vendee  meet  the  goods  on  their  way 
and  take  possession  of  them,  they  are  still  in  trantiiu  till  they 
arrive  at  the  place  of  their  destination  So  a  bill  of  ladings 
may  like  a  bill  of  exchange,  or  other  negotiable  contract,  be 
assigned  over  specially,  and  so  as  not  to  convey  any  interest 
from  the  original  possessor  beyond  the  letter  and  terms  of  the 
endorsement.  As  where  the  endorsement  is  to  "  deliver  the 
contents  to  A.  B.  on  my  account,"  A.  B.  receives  on  hb  ac- 
count, and  is  not  enabled  to  put  the  property  m  circulation, 
however  absolute  the  property  of  the  bomd  fide  assignee  for  a- 
valuable  consideration  may  be  against  all  the  world,  even  the 
assignor  who  has  not  been  paid  for  his  goods,  yet  if  the  as- 
signee take  it  knowing  the  goods  are  not  paid  for,  he  takes  the 
property  subject  to  the  same  equities  as  it  was  when  in  the 
assignor's  hands,  and  it  is  enough  the  fact  appears  in  the 
endorsement  in  bills  of  parcels  or  in  letters,  or  in  any  other 
way  which  conveys  to  the  assignee  a  knowledge  of  the  fact. 
l0Maflf.R.  ^8.  This  was  assumpsit — ^the  pits,  shipped  in  the  ship 
•L  f .  Cook.  Osprey  on  a  voyage  from  Salem  to  South  America,  the  goods 
'  described  in  the  bill  of  lading  signed  by  the  deft.,  in  wluch  it 
was  agreed  the  net  proceeds  of  the  goods,  after  deducting  five 
per  cent,  commissions  and  $\A  for  freight,  should  be  paid  to 
the  shippers  in  nine  days  after  the  ship's  arrival  at  her  port  of 
discbarge  in  the  United  States.  She  safely  arrived  in  South 
America,  and  the  goods  sold,  and  the  net  proceeds  amounted^ 
after  deducting  duties,  charges,  and  freight  out,  to  ^00  41.  * 
On  her  return  for  New  York  she  stranded  near  New  Londoa 
lighthouse,  and  cargo  was  damaged  fifty  per  cent.  She  was 
got  into  port  and  repaired,  so  that  she  might  have  gone  to 
her  intended  port  of  discbarge,  but  did  not.  Held,  the  ship-- 
pers  were  entitled  to  the  net  proceeds  of  the  goods,  without 
any  deduction  for  the  loss  by  stranding,  though  they  had  caus- 
ed their  interest  to  be  insured  the  voyage  round,  for  they  had 
no  risk  in  the  goods  homeward  by  their  contract.  They  were 
to  be  repaid  in  full  if  tbe  ship  arrived  here  in  the  United 
States,  without  out  limitation  of  time,  or  as  to  the  port,  and 
she  did  so  arrive,  and  it  was  no  condition  she  should  arrive 
widiQLit  damage. 
.Hfrllai,  Jt  ^9.  AMsumpsit  for  the  value  of  certain  goods,  pit's,  property, 
S**  ^nl^  shipped  at  Calcutta  in  the  Caravan  owned  by  the  deft.,  bill  of 
r  V.  ge.  i^^j^g  signed  by  Augustine  Heard,  the  master,  for  ninety-two 
baks  of  piece  goods  ;  pit.  had  received  fifty-five  of  them  only* 
Action  was  for  the  other  thirty-seven.  The  bill  of  lading  was 
is  common  form,  excepting  '*  the  danger  of  the  seas,  tbe  laws 
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of  die  country,  and  other  unavoidable  accidents."  The  master    Get.  2i; 
received  orders  from  the  ph.  to  manage,  as  A  and  B  bad    ,9rt.  3. 
directed  as  to  their  goods  in  the  same  vessel.    Held,  the  mas-  ^^v^b^ 
ler's  conformity  to  the  directions  of  either  A  or  B  was  suffi- 
cient to  justify  biro.  (Jan^  1813,  the  master  went  into  Pemam- 
buco)  and  there  hearing  of  the  war  left  about  one  third  of  hifi 
cargo  to  lighten  his  vessel  and  cause  her  to  sail  fadter.)    . 

^10.  Goods  were  shipped  for  the  account  and  risk  of  the  i  Johns.  R. 
consignee,  he  paying  the  freight,  and  so  expressed  in  the  bill  Pone^Lan- 
of  lading  and  invoice.  A  delivery  of  the  goods  to  the  carrier  is  iin£.— 2  Phil, 
a  delivery  to  the  consignee,  and  he  alone  can  sue  the  carrier  £v>(i-^- 
if  not  delivered^     The  bill  of  lading  in  such  case  vests  the 
property  in  the  consignee.     See  next  article,  also  I  Johns.  R» 
1  to  19,  Ludlow  V*  Bowne  &  aK 

(^11.  When  a  master  may  leave  goods  and  not  be  liahk  on  2  Johns.  Ca. 
hia  hill  of  lading.  As  where  he  signed  such  bill  to  ddiver  ^'{^oJ^b?**^ 
goods  to  A.  B.  at  Norfolk  from  New  York.  A.  B.  was  a 
transient  person,  and  not  resident  at  Norfolk,  and  when  tb» 
master  arrived  there  he  inquired  for  A.  B.,  and  not  finding 
faim,  delivered  the  goods  to  a  merchant  there  for  A.  B.  The 
master  acted  bond  Jide,  and  according  to  the  usage.  Held, 
he  was  not  Kable  on  the  bill  of  lading  to  the  consignor. 

So  where  goods  were  shipped  at  N.  York,  and  consigned  } jj?^/**'  9** 
to  the  master  to  be  sold  at  Bourdeaux,  the  master  could  not  |,,  Keaqoick! 
find  a  purchaser,  and  left  the  goods  there  and  returned  to  N. 
York  ;  he  acted  bona  Jide.     Held,  he  was  not  liable  to  the 
owner% 

^  12.  A  bill  of  lading  is  not  conclusive  evidence  of  prop>-  6  Cianch, 
erty ;  and  though  it  express  the  property  to  be  A's,  it  may  be  ^^  ui»^Co 
proved  to  be  the  property  of  another^  v.  Ruden. 

^13.  Of  stopping  in  transitu.  Replevin  for  2  hhds.  of  hard  14  Mass.  R. 
ware ;  plea,  property  in  Wm.  Hill,  and  denied  it  was  in  the  T\^*  Bdl^' 
pit.  and  issue.     Scholfield  &  Co.  in   England,  shipped  these  ^^  Fhil.  eV. 
goods  to  Hill,  in  Portsmouth,  in  N.  H.  contrary  to  his  orders  46. 
to  them,  and  sent  him  a  bill  of  lading  ;  he  refused  to  receive 
them  ;  were  attached  by  the  deft,  a  deputy  sheriff,  for  Wilby, 
as  for  Hill's  debt;  the   agent  of  Scholfield  &  Co.  caused 
them  to  be  replevied.     Judgment  for  the  plt^     Attached  on 
the  ground  the  property  vested  in  Hill,  when  he  received  the 
bill  of  lading  ;  and  then  it  was  too  late,  as  said,  for  the  con- 
signor to  stop  them  in  transitu  :  held  otherwise,  for  here  nO 
delivery  ever  took  place,  which  could  create  a  change  of 
property. 

^  14.  The  mere  endorsement  of  a  bill  of  lading,  without  a  15  Mass.  R. 
delivery  of  it,  does  not  transfer  the  property  it  contains  ;  what  528,  Bnffing- 
a  sale  of  a  vessel.     This  was  replevin  of  the  brig  Sophronia^  Curtis* Cited 
und  her  cargo,  claimed  by  the  pits,  as  being  purchased  by  2Phii'.Evid. 

VOL.  I.  58  46. 
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Ch.  31.    tbem  of  Jos.  T.  Wood,  against  the  defts.,  deputy  sherifis,  who 
Art.  4.     attached  them  as  his  property.     Judgment  for  the  pits,  for  the 
V^V^^  brig,  and  costs  for  the-  defendants  for  the  cargo  and  return 
8lc.,  with  damages  6  per  cent,  on  double  the  value  of  it,  as 
yalaed  in  the  replevin  bond.     Ist.  as  to  the  vessel,  because 
the  bill  of  sale  was  made  and  delivered  by  Wood,  to  the  cot- 
lector,  a  third  person,  to  the  pits',  use,  and  by  their  previous 
assent,  July  16,  1816;  and  the  defts.  attaclled^  18th,  though 
the  pits,  took  possession  the  19th :  but  this  possession  was  in 
reasonable  time.     2d.  The  endorsement  of  the  bill  of  lading 
conveyed  no  property  to  the  pits    in  the  cargo,  though  en- 
dorsed by  Wood  before  the  attachment,  because  he  made  no 
delivery  of  it  to  any  body  till  after  it.     Secu9  it  seems,  had  it 
been  left  with  the  collector  to  the  pits',  use,  as  the  bill  of  sale  of 
the  vessel  was  ;  or  had  it  been  enclosed  in  a  letter  to  the  pits. 
8  Wkcat  R.    und  pm  juto  the  post-office  befofe  the  attachment.     If  a  bill 
of  lading  consign  goods  to  a  neutral,  not  accompanied  by  an 
mvoice  or  letter  of  advice,  the  bill  is  sufficient  evidence  for 
the  admission  of  farther  proof. 
Art.  4.  Further  Englith  cases. 
wSlfy^*         ^  ^'   Consignor  charters  a  ship  for  the  consignee^  and  ships 
MontgoiQe-    g^^^   ^^   ^^  '*^>  ^^*  >   property  is  immediately  his,  ^. 
'y*  Trover  for  a  cargo  of  timber;  and  it  appeared  the  consignor 

chartered  the  ship  on  account  of  the  consignee,  enclosed  an 
invoice  expressing  the  timber  was  on  his  account  and  risk ; 
also  a  bill  of  lading  in  common  for  it  expressing  the  delivery 
to  be  made  to  ord  ^r,  &:c.  he  paying  freight  according  to  char* 
ter-party.     Consignor,  also,  drew  bilb  on  the  consignee,  at  3 
months,  for  the  value  of  the  cargo.     Held,  the  invoice  and 
bill  of  lading  sent  to  the  consignee,  and  the  delivery  of  the 
dmber  to  the  captain,  vested  the  property  in  the  consignee, 
subject  only  to  be  devested  by  the  consignor's  right  to  stop  the 
goods  in  transitu,  in  case  of  the  insolvency  of  the  consignee^ 
The  bill  of  lading  sent,  was  endorsed  in  blank,  and  was  sent 
by  the  master ;  and  as  the  timber  in  the  voyage  was  at  the 
risk  of  the  consignee,  his  accepting  the  bills  and  paying  freighi 
at  the  end  of  it,  could  not  be  a  condition  precedent  to  the 
property's  vesting  in  him,  but  otherwise,  if  not  so  at  his  risk. 
4E»t!2ii,         t}  ^-  Trover  for  eighteen  mats  of  flax,  shipped  in  a  general 
Coie  ksi.  B.  sliipj  ffom  Rotterdam  to  London.     The  consignors,  Brown  & 
-^s«e  «^a!t  ^^*  ^^  Rotterdam,  shipped  the  goods  on  account  and  ai  the 
371.^3  Bof*    ruk  of  the  consignees,  Oddy  &  Co.  in  England,  in  pursuance 
ItF.li^.       ofordors,  and  took  bills  of  lading  from  the  captain  to  deliver 
to  the  consignor's  oum  order  ;  and  sent  one  of  such  bills,  not 
endorsed,  with  the  invoice  to  the  consignees,  enclosed  in  a 
letter  informing  them  they  had  drawn  on  them  for  the  amount. 
The  consignors  also  sent,  by  way  of  precaution,  another  bil^ 
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of  lading  endoned  to  their  own  agents  the  pit.  Held,  that  on  Ch.  21. 
die  shipment  on  the  account  and  riik  of  die  consignees,  the  Art.  4. 
property  vested  in  them ;  subject  only  to  be  devested  by  the  V^V^J 
consignor's  stopping  the  goods,  while  in  transitu.  Consignees 
did  not  accept  the  bills,  having  become  bankrupts  a  few  days 
before  the  ship  arrived  ;  the  flax  was  received  by  the  defts. 
on  an  unendorsed  bill  of  lading,  paying  the  freight  and  duties, 
and  sold  it,  and  credited  Oddy  &  Co.,  the  consignees,  on  ac- 
ooant  of  a  debt  they  owed  the  defts.  who  were  their  assigns. 
If  the  consignors  had  a  right  to  Mop  in  transitu^  they  did  not 
exercise  that  right ;  but  the  captain  actually  delivered  the  flax 
to  the  consignees  order.  And  at  any  rate  the  pit.  had  no 
right  to  recover  in  trover  on  the  endorsed  bill  of  lading,  be- 
cause he  paid  no  valuable  consideration  ;  and  Lord  EUenbo- 
rough  said,  '^  no  decision  of  a  court  of  law  upon  the  subject  of 
bills  of  lading,  has  gone  further  than  to  say,  that  the  assign- 
ment of  a  bill  of  lading  by  the  consignees,  for  a  valuable  con- 
sideration, and  without  notice  by  the  party  taking  it,  of  a  bet- 
ter title,  passes  the  property  in  the  goods  thereby  assigned." 
As  the  consignees  became  insolvent  and  had  not  paid  for  the 
flax,  the  consignors  might  have  stopped  it  in  transitu,  if  they 
had,  by  themselves  or  agent,  exercised  that  right  in  season,  and 
before  the  flax  came  into  the  possession  of  the  assignees  of 
the  consignees. 

^3.  Where  the  eonsignee*s  assignee  becomes  his  partner y  2D.liE.674. 
^e.  Trover  for  705  pigs  of  lead,  value  £1000.  Ed.  ^TfeJi 
Hague  bought  the  lead  of  the  deAs.  in  Liverpool,  March  1, 
1787,  and  ordered  them  to  ship  it  to  Rouen  in  France.  It 
was  so  shipped,  March  10,  1787,  by  the  defts.  at  Chester. 
The  bill  of  lading  was  endorsed  in  blank  by  the  defts.  and  sent 
to  Hague.  The  pit.  March  16,  1787,  gave  Hague  his  accept- 
ances for  £700,  and  he  delivered  the  bill  of  lading  to  the  pit. 
as  seoarity.  Afterwards,  Hague,  the  consignee  and  the  pit*, 
by  agreement,  became  partners  in  the  lead,  and  by  their  agrees 
ment  it  appeared  the  consignors^  the  defts.  had  ndt  been  paid 
for  it.  Held,  they  had  a  right  to  stop  it  in  transitu,  and  hence 
the  plaintiflT  could  not  recover,  &c.  Hague  became  insolvent. 
In  this  case  the  pit.,  assignee  of  the  consignee,  of  a  bill  of 
lading  endorsed  blank,  seems  to  have  failed,  because  he,  by 
bis  agreement,  became  a  partner  in  the  goods,  with  the  con>- 
ftignee,  and  made  himself  paymaster ;  hence,  put  himself  in 
the  consignee's  place,  and  became  bound  to  take  the  bill  of 
lading  subject  to  the  same  rights.     See  Richardson  v.  6oss. 

<J  4.  When  transitus  ends.  Trover  for  files  by  pits.    Moore  IniA^;,^* 
ordered  the  goods  from  the  pits.,  manufacturers  at  Sheffield,  Runt&.ai. 
Nov.  14,  1788  ;  they  sent  them  by  Royle's  wagon,  directed  awigneesof 
to  Moore,  in  England.    The  files  were  left  in  a  cask  at  Stam«*  h^mpi 
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1  East  516, 
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See  Richard- 
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also 

6  East  176 — 
SU.fil.  604. 


Leeds  V. 
Wright, 
Scott  r.  Pet- 
titt. 

9  East  606, 
Cuming  v.    . 
^rown.— 1 
Johns.  R.  18. 


ford  in  the  way  to  town ;  and  put  into  Hunt's  wagon,  which 
brought  the  cask  to  the  Castle  and  Falcon  inn,  in  London, 
Nov.  22,  1788;  the  pits,  drew  a  bill  on  Moore  for  part  of 
the  value  of  the  files ;  this  bill  was  never  paid.  At  said  inn 
the  files  were  attached  by  a  creditor  of  Moore.  Moore's  as- 
signees, the  defts*,  went  to  the  inn  and  put  their  mark  on  the 
files,  but  did  not  remove  them,  being  so  attached  there.  Held, 
the  consignors  could  not  afterwards  stop  them  »n  (raruitu; 
because  not  then  in  transitu.  Also  held,  in  this  case,  that  it 
is  not  necessary  in  order  to  devest  the  right  of  the  consignor 
to  stop  in  transitu^  that  the  goods  should  have  been  taken  by 
the  very  hands  of  the  consigribe  himself.  The  files  were 
viewed  as  having  arrived  at  the  end  of  their  destined  journey, 
when  at  the  inn,  and  the  consignees'  assignees  set  a  mark  on 
them  4  days  before  the  consignors,  the  pits.,  wrote  a  counter- 
mand of  the  delivery  of  them.  So  where  goods  came  to  a 
wharfinger's  bands  sold  for  an  entire  sum,  to  be  paid  for 
in  a  bill  at  2  months ;  and  orders  to  him  to  deliver  to  the  ven- 
dee, who  went  to  the  wharf,  weighed  the  whole,  and  toofk 
away  part,  and  then  became  a  bankrupt :  held,  this  was  pos- 
session of  all,  and  the  iratisitu  at  an  end.  See  Slubey  v. 
Hryward,  art.  2 ;  6  East  614  ;  2  Esp.  R.  613  ;  4  do.  86  ; 
1  Camp.  R.  109,  282,  482. 

The  consignor  in  Russia  delivered  goods  on  board  a  ship 
chartered  by  the  consignee.  Held,  this  is  a  delivery  to  him, 
and  the  transitua  is  at  an  end.  But  if  the  laws  of  the  country 
or  those  of  Russia,  on  the  consignees'  becoming  insolvent,  au- 
thorize the  consignor  to  reclaim  and  retake  the  goods  so  ship- 
ped, by  process,  he  may  do  it  without  process,  by  the  mas- 
ter's consent.  So  the  transitus  is  at  an  end,  when  the  consign- 
ors send  goods  to  the  known  agents  of  the  consignees,  and 
by  their  orders  to  be  shipped  abroad.  According  to  a  usual 
course  of  business,  among  the  parties ;  as  vendees  in  London 
sending  orders  to  vendors  in  Manchester  to  send  goods  to  ven* 
dees'  correspondents  at  Hull,  to  be  shipped  to  Hamburgh,  as 
they  had  practised.  Held,  delivery  to  the  correspondents  was 
a  delivery  to  the  vendees  ;  and  put  an  end  to  the  transitus^ 
The  correspondents  were  the  general  agents  of  the  vendees  in 
this  btisiness.  Case  decided  on  a  similar  principle,  3  Bos.  b 
P.  320,  iic.  and  469.  So  if  a  vendee  commonly  uses  A's  store 
for  his  goods,  delivery  there  is  delivery  to  the  vendee,  and 
the  transitus  is  at  an  end. 

^  5.  One  is  a  fair  assignee  of  a  hill  of  ladings  though  he 
knows  the  consignor  of  the  goods  has  only  taken  security  for 
payment  for  ^Aeii^— as  where  the  endorsee  of  such  bill  for  val* 
uable  consideration  bond  fide,  knew  at  the  time,  the  consignor 
bad  not  received  money  for  the  goods  sold,  but  bad  only  takeo 
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the  acceptances  of  die  consignee,  payable  at  a  future  day,  not    Ch.  22. 
arrived.     And  2d*,  after  such  assignment  of  the  bill  of  lading,     Jlrt.  1. 
Che  consignor  cannot  st(^  in  transitUj  though  the  consignee  K^y^J 
become  insolvent. 

^  6.  Held  that  a  bill  of  lading  is  not  a  necessary  instru-  ^  T^^^n.  R. 
ment  of  the  transfer  of  property,  in  goods  consigned  to  the 
owner ;  nor  is  one  partner  in  the  jgoods,  who  as  an  agent,  is  5  j^^^  j^ 
paid  a  proportion  of  the  profits  of  the  adventure.     Also,  the  668,  Nathans 
property  in  a  cargo  for  which  the  roaster  has  signed  bills  of  ^-  ^*^^*- 
lading,  may  be  transferred  by  delivery  without  endorsing  the 
biUs.     The  transfer  is  good  against  all  but  after  endorsees  of 
the  bills  of  lading  for  a  valuable  consideration.  ' 

^  7.  If  the  master  be  dead  at  the  time  of  the  trial,  proof  p*^"  *' 
of  his  death,  and  of  his  signature,  has  been  deemed  sufficient  3  Taun.  302. 
evidence  of  the  interests  of  the  consignee.    'If  living,  proof  of  —2  Phil.  Ev. 
his  signature  will  be  sufficient  evidence  of  that  interest,  ex-  ^''  ®' 
cept  as  to  shipping  the  goods. 

^8.    If  the   bill  of  lading   be   made  for  delivery   of  the  l^^^]'J^^^ 
goods  to  the  consignor  or  assigns,  or  to  order  or  assigns,  bolt ooShip- 
and  be  endorsed  generaUy,  not  designating  any  person,  the  ping  392.— 
holder  of  it  has  authority  to  dispose  of  the  goods,  and  a  bill  so  se^^Ch^30 
made,  endorsed  by  the  consignor  to  a  third  person  by  name,  a.  7. 
gives  him  the  same  authority.     In  the  first  case  the  blank  en- 
dorsement is  an  authority  to  the  holder  or  bearer ;    in    the 
second,  to  a  particular  person  as  to  transferring  property  by 
bills  of  lading,  &c.     See  Factor,  Ch.   30,  and  Consignments, 
Ch.  26,  and  the  case  of  the  Venus,  see  Ch.  224,  a.  9,  s.  5  5 
Ludlow  V.  Bowne  &;  al.  Ch.  40,  a.  17,  s.  22. 


CHAPTER  XXII. 


ACTION  OF  ASSUMPSIT.    BY-LAWS  AND  CORPORATIONS. 

Abt*  1.  A  bye-law,  or  by-law,  is  a  private  law  made  by  a  See  Debt  on 
corporation  constituted  by  a  statute  or  charter,  custom  or  pre-  c^**i^/^*' ' 
scription,  for  the  orderly  government  of  their  members  and 
afi^irs,  withm  some  particular  place,  as  a  township,  bounded 
parish,  &c.  or  not  confined  to  such  place,  as  a  poll-parish,  or 
of  tenants  in  common,  or  of  a  bank,  8m;.  the  proprietors  in  ^^^^ 
which  are  limited  to  no  place.     The  word  by-law  is  of  uncer-  ^i  Barr.iao. 
Cain  derivation*    Every  by-law  must  be  consistent  with  the 
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public,  law  of  the  land.  Where  the  power  to  make  by-laws  b 
vested  io  the  body  at  large^  tliey  may  delegate  it  to  a  select 
body — per  Lord  Mansfield.  This  position  certainly  has  many 
exceptions.  No  by-law  can  exclude  an  integral  part  of  the 
electors,  or  narrow  the  description  of  the  eligible  persons,  or  add 
a  qualification  not  required  by  the  charter  or  statute.  4  Burr. 
2204  ;  4  Inst.  48,  49.  Where  the  manner  of  electing  ofli- 
cers  is  not  pointed  out  in  the  charter  be.,  the  corporation  may 
from  time  to  time  make  by-laws  to  regtilate  their  elections. 
By-laws  are  usually  enforced  by  actions  of  debt  and  assump- 
sit. Hence,  the  numerous  questions  respecting  them  mostly 
arise  in  these  actions.  See  more  of  by-laws,  Debt,  Cb.  143* 

^  2.  If  ''  a  person  becomes  a  member  of  any  society  or 
company  be.,  he  thereby  agrees  to  abide  by  all  legal  claims 
arising  against  him  from  the  by^tawa^  or  local  regulations  of  that 
society  to  which  he  belongs.  Therefore,  indebitatus  assumpsit 
was  held  to  lie  against  the  deft,  for  £20,  being  a  penalty  for- 
feited by  the  by-law  of  the  company,  for  not  serving  the  office 
of  steward  in  pursuance  of  such  iy-2at0."  This  action  was 
upon  the  principle,  that  when  the  deft,  became  a  member  of 
this  company,  he  impliedly  engaged  to  obey  its  by-laws,  and 
promised  tacitly  to  pay  such  sums  as  he  thereby  should 
forfeit.  Where  a  member  must  aver  his  title  to  his  shares,  6 
D.  &  E.  67. 

^  3.  As  every  town  and  corporation  in  the  United  States 
must  necessarily  have  its  rules  and  regulations,  or  in  other 
words,  its  by-laws  for  governing  its  afiairs,  and  its  members,  in 
all  those  minor  special  concerns  to  which  the  statutes  and 
general  laws  of  the  land  cannot  well  extend ;  these  by-laws 
roust  be  very  numerous,  and  at  first  view  it  may  naturally  ap- 
pear that  the  actions  grounded  on  them  mui^  be  very  numer- 
ous, but  experience  is  otherwise.  It  is  but  seldom  in  practice 
we  find  an  action  necessary  to  enforce  a  by-law.  They  com- 
monly concern  sma)l  matters,  are  simple  and  plain,  and  gen- 
erally understood  by  all. 

^  4.  But  questions  whether  this  or  that  corporation  has 
power  to  make  this  or  that  by-law,  or  whether,  when  made  it 
is  good  or  not,  often  arise  in  some  shape  or  form ;  the  dis- 
cussion of  which  in  detail  I  shall  not  enter  into  in  this  place. 
I  shall  here  only  state  the  grounds  on  which  corporations  have 
this  power,  and  a  few  principles  on  which  by-laws  are  gen- 
erally allowed.  A  true  principle  is  laid  down  by  the  Supreme 
Court  of  the  United  States,  to  wit :  a  corporation  which  has 
only  a  legal  existence  can  act  only  in  the  manner  prescribed 
by  its  act  of  incorporation,  from  which  it  derives  all  its  power. 
This  is  to  them  an  enabling;  act.  It  alone  enables  the  body 
politic  to  act  and  contract,  and  it  must  observe  the  mode  of 
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contracting  named  in  the  statute.  2  Crancb  127  to  170,  Head    Cb.  21. 
&  al.  V.  Providence  Insurance  Company  ;  2  Johns.  R.  109,    Art,  1. 
115,  Beatty  t^.  Marine  Insurance  Company.  V^V^ir 

§  5.  How  far  Congress  has  power  to  create  a  corporation 
or  body  politic,  is  a  question  that  was  much  discussed  in  the 
case  of  the  Bank  of  the  United  States,  incorporated  in  1791. 
The  better  opinion  certainly  was,  that  the  Federal  legislature 
had  this  power. 

§  6.  There  never  has  been  a  doubt,  but  that  each  state 
legislature  in  the  Union  has  power  to  make  corporations  of 
almost  any  description,  civil  or  religous.  And  so  it  is  univeraal- 
ly  admitted  the  Federal  legislature  may,  in  places  in  which  it 
has  exclusive  legislation,  as  in  the  District  of  Columbia  and 
other  places. 

^  7.  By  this  act  towns  in  Massachusetts  are  empowered  to  Mass.  Act, 
make  "  by-laws  for  directing,  managing,  and  ordering  their  Jl^**^.  ^ 
prudential  afiairs  as  they  shall  judge  most  conducive  to  the  the  Colooy  ' 
peace,  welfare,  and  good  order  thereof;  and  to  annex  penal-  and  Province 
ties  for  the  observance  of  the  same  not  exceeding  $6  for  each  ^^^*  '^^'"^ 
offence,  to  enure  to  such  uses  as  they  shall  therein  direct, 
provided  they  be  not  repugnant  to  the  general  laws  of  the 
government;    provided  also,  that  such  orders  and  by-laws 
riiall  have  the  approbation  of  the  court  of  General  Sessions  of 
the  peace  pf  the  same  county.'^     Other  corporations  very  nu- 
merous, and  of  different  kinds,  have  powers  by  statute  law, 
usually  in  their  respective  acts  of  corporation,  to  make  by- 
laws under  restrictions  similar  in  principle  to  those  above  ex- 
pressed.    This  power  to  make  by-laws  in  towns  cannot  be 
delegated. 

^  8  We  have  not  in  the  United  States,  strictly  speaking, 
corporations  by  prescription.  Almost  universally  the  original 
of  each  corporation  is  a  matter  of  record  ;  however,  though 
the  country  is  young,  yet  it  is  old  enough  for  prescription^ 
Rights  and  corporations  may  have  existed  beyond  the  memo- 
ries of  the  oldest  persons,  or  further  back  than  any  records  on 
the  subject  are  to  be  found. 

^  9.  In  this  case  it  was  decided,  that  after  forty  years  a  5  Mass.  R. 
corporation   may  be  proved  without  shewing  an  act  of  incor-  ^ni^i^ 
poration.     In  this  case  the  Secretary  of  the  Commonwealth  v.  SnowkaL 
certified,  that  no  act  of  incorporation  could  be  found  of  the 
North   Parish  in  Harwich.     The  defts.   were  permitted  to 
prove  a  parish  by  reputation,  it  having  existed   above   forty 
years.   10  Johns.  R.  389.     Though  a  turnpike  corporation 
pledge  the  income  of  a  toll-gate,  it  retains  the  possession,  and 
if  cut  down,  has  trespass,  and  though  a  penahy  be  given  for 
the  injury  also. 
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Ch.  32.  ^  10.  It  is  laid  down  in  Salkeld  &6.,  that  in  all  charters  of 
Art.  1.  incorporation  there  is  a  special  clause  by  which  they  haFe 
s^ry^j  power  to  make  by-laws ;  but  that  such  enabfing  clauses  are 
a  Saik.  76,  needless^  *^  because  they  are  included  in  thd  very  act  of  incor- 
77.— 12  Mod.  porating/'  as  a  poWer  to  sue,  to  purchase,  &c.  "  For  as  the 
Sucb^SM"—  D*^"*^'  l^y  ^  reason  to  govern  itself,  so  bodies  corporate 
Carter  86.—  must  have  laws."  But  all  by-laws  must  be  subject  or  subor- 
lUym.  ^•—  dinate  to  the  government,  and  are  void  when  not  so.  And, 
— 3°&ist  186!  therefore,  under  a  general  power  to  make  by-laws  it  is  clear,  a 
—8  Co.  129.  law  cannot  be  made  to  restrain  trade,  but  may  be  to  regulate 
fl^^i^  it ;  as  it  is  for  the  public  good  that  trade  be  free  and  encourag- 
Bl.372.~      ®d,  it  is  against  the  public  interest  to  restrain  it;  but  otber- 

4  Barr.*  1921.  wise  merely  to  regulate.   1  Wils.  233  :  1  Ld*  Raym.  499 ;  7 

Salk.  142.—  V)  1 1.  A  corporation  may  make  by-laws  without  an  express 
Cartb.  482.—  power  given  by  its  charter  to  make  them  ;  though  created 

5  co*63^""  ^^^^'"  memory,  or  for  a  particular  purpose.  It  may  be  added 
Moor  679.—  it  IS  of  necessity  and  in  the  nature  of  the  case,  for  without 
Hol>.  212.—   such  a  power  it  exists  to  little  or  no  purpose.     And  whenever 

Ttnfuii  mil  OfiQ 

orvwnei  «w.  ^  number  of  persons  are  made  a  body  politic  to  certain  pur- 
poses, a  power  to  make  rules  and  regulations  io  subordination 
to  the  law  of  the  land  to  effect  those  purposes  when  not  ex- 
pressed is  necessarily  implied,  especially  in  regard  to  its  own 
members,  as  to  enact  a  penalty  to  compel  a  member  to  serve 
in  an  office  of  the  corporation. 

§  12.  It  is  usual,  however,  in  the  United  States,  by  the 
charter  or  act  of  incorporation  to  enable  this  body  politic  to 
sue  and  be  sued,  and  to  establish  such  by-laws  as  they  may 
find  convenient  for  governing  the  corporation,  and  managing 
their  affairs,  not  repugnant  to  the  laws  and  constitution  of  the 
state.     Where  one  makes  his  deed  to  a  corporation  by  a  cer- 
tain name,  he  and  those  claiming  under  him  admit  that  name. 
^  13.  A  by-law  is  not  good  or  to  be  executed  when  against 
the  public  interest  or  public  policy.     When  a  by-law  is  so  or 
not  is  a  question  often  agitated,  and  will  be  pursued  further  in 
Ch.  143  ;  at  present  only  a  case  or  two  will  be  mentioned.. 
(How  a  by-law  must  be  founded  on  statute  or  custom,  2 
Maule  &  Sel.  54.) 
8T.  R.363,        ^  14.  In  this  case  it  was  held,  that  a  by-law  made  by  a 
Rex  r.  Stew-  company  of  fishermen  carrying  on  trade-  in  partnership,  to 
*'•        prevent  any  one  of  the  members  carrying  on  trade  separately 
on  his  own  account  is  a  good  by-law.     This  may  be  so  by 
contract,  and  it  seems  it  may  be  so  by  a  by-law. 

Lord  Kenyon  in  this  case  said,  *'  there  is  nothing  illegal  in 
partners  agreeing  to  prevent  any  one  partner  carrying  on  a  se- 
parate trade  elsewhere  on  his  own  accoimt,  and  if  not,  I  do  not 
see  any  reason  why  the  same  thing  may  not  be  prevented  by 
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It  by-law  in  the  case  of  a  company  like  the  present."  This  was    Ch.  H. 
a  company  of  freemen  and   partners  by  prescription.     He    Art.  !• 
added,  a  by-law  can  be  good  in  part  and  bad  in  part,  only  v^v^^ 
when  the  two  parts  are  entire  and  distinct  from  each  others 
^  And  when  the  power  of  removal  is  not  given  to  any  particu- 
lar part  of  a  body,  it  vests  with  the  company  at  large." 

^  15.  A  power  to  make  by-laws  vested  in  the  body  at  i  Bt.  Com. 
large,  m^  be  delegated  to  a  select  body  to  be  thereby  exe*  ^^^' 
outed.     This  is  often  practised,  as  where  powers  are  given  to  s  Burr.  1837. 
bank  corporations  at  large,  these  powers  have  been  frequently 
delegated  to  their  boards  of  directors^ 

§  16.  A  corporation  made  for  a  particular  purpose  is  dis-  12  Mod.  19. 
sdved  whenever  that  purpose  ceases. 

i^  17.  It  has  been  held,  that  a  parish  may  tax  themselves  to  12  Mod.  448, 
carry  on  a  suit  for  the  benefit  of  the  parish  ;  but  in  this  case  Bex  v.  Eve- 
a  majority  will  not  bind  the  rest  as  in  the  case  of  other  taxes.  ^ 
This  was  said  in  the  case  of  an  English  parish,  and  the  court 
seems  to  have  gone  on  the  ground  of  individual  consent  to  the 
tax,  not  on  the  ground  of  a  Corporate  vote.     Hence,  the  ques- 
tion wiM  still  arise  in  each  case,  how  for  a  parish  or  a  corpora- 
tion can,  by  vote,  tax  its  members,  and  generally  no  further 
than  power  is  given  expressly  or  impliedly. 

^  18.  A  corporation  aggregate  of  many  persons  cannot  do  co.  L.  66,67, 
homage  or  receive  it,  "  for  the  fee  vests  not  either  jointly,  or  94.—S  Co. 
in  common,  in  the  persons  whereof  the  society  consists,  but  in  d.247.^^. 
the  body  politic  formed  by  operation  of  law  from  the  persons  so  Car.  170.~ 
united,  which  is  invisible  and  exists  only  in  supposition  of  law,  UjTll'}^^' 
and  can  do  no  act  but  by  attorney,"  nor  without  writing.  6i4.-iro.  ^ 
Hence,  a  corporation  aggregate  cannot  without  deed  command  El-  816.— 
their  bailifiT  to  enter  upon  their  lessee  for  condition  broken.  47^'l^^'c 
This  must  be  understood  where  a  deed  is  by.  law  required  in  Abr.  607.— 
an  individual's  case  ;  for  it  is  a  very  common  case  for  a  cor-  *  Johiu.  Ca. 
poration  aggregate  to  act  and  to  empower  an  individual  in  its  47J    3^^  ch! 
behalf  by  a  written  vote,  attested  by  its  clerk,  secretary,  I43,a. i,.«. 9. 
cashier,  or  other  proper  office.     And  it  has  been  decided  by 
the  Supreme  Court  of  the  United  States,  that  a  corporation 
can  without  deed  authorize  one  to  act  in  its  behalf,  this  too 
must  mean  where  the  thing  to  be  done  does  not  require  a 
deed ;  for  a  corporation  cannot  empower  its  agent  without 
deed  to  convey  lands  in  fee,  as  in  such  case  the  law  requires 
the  conveyance  to  be  by  deed.     Hence,  the  power  must  be  by 
deed,  so  in  an  individual's  case  to  be  recorded  with  the  deed, 
however  the  practice  has  been  very  general  to  authorize  by 
vote  agents  and  committees  to  convey  lands. 

^19.  In  replevin,  distress  by  the  deft,  for  a  forfeiture  for  3  Wils.lsd. 
the  breach  of  a  by-law  of  the  pit's,  cattle  on  a  common  8m5.,  ^'^Rodman'* 
which  the  pit.  replevied.     Special  pleas  by  the  deft.,  in  which 
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Cu.  22.    he  claimed  a  right  to  distrain  for  a  penahy  for  the  breach  of  a 

Art.  1.      by-iaw,  and  all  former  by-laws  on  the  subject,  but  these  for- 

V^V'X./    ^^^  by-laws  were  not  set  forth  in  his  plea  ;  and  held  bad^  for 

a  by-law  must  be  set  forth  that  the  court  may  judge  of  it. 
lo^^Titwmb      ^  ^^'  ^*^®  against  the  corporation  for  not  transferring  to 
vrunioD  M.    the  pit.  fifteen  shares,  he  took  by  execution  from  George  A. 
k F.I.  Com-  Rogers,   attached  April  7,   1809,  as  his.     July  21,   1809, 
^*"^'  they  were  levied  on,  and  August  22,  1809,  sold  to  the  pit.  at 

$b  a  share,  being  previously  pledged  to  the  company  fc^r  Ro- 
gers' debt.  Sept.  4,  1809,  Bagley,  the  officer,  left  a  copy  of 
the  execution  and  return  at  the  office  of  the  company,  and  the 
pit.  tendered  to  the  secretary  his  reasonable  fees  for  recording 
and  transferring  the  said  shares  to  him  he.  The  act  incor- 
porating the  company  passed  February  27,  1807,  was  read. 
This  act  prescribed  a  particular  mode  for  attaching  and  sell- 
ing a  member's  shares  on  execution.  Held,  this  mode  super- 
ceded that  prescribed  in  the  general  law,  passed  March  8, 
1805,  on  the  same  subject.  The  sale  by  Bagley  was  meant 
to  be  on  this  act,  and  was  void.  And  Sewall  J.  doubted  if  the 
general  statute  which  related  to  turnpikes,  canals,  and  bridges, 
and  other  companies,  extended  to  banks  and  insurance  com- 
panies, so  unlike  in  the  condition  and  management  of  their 
property  from  turnpikes,  canals,  and  bridges.  And  said,  per- 
haps the  other  companies  meant  other  like  companies,  and  not 
monied  institutions.  Tbe  special  manner  must  prevail.  A 
new  bank  is  not  liable  to  pay  the  bilk  of  a  former  bank, 
though  of  the  same  name,  and  has  the  same  officers,  though 
they  often  declare  the  bills  of  the  old  as  good  as  the  bills  of 
the  new  bank.  The  corporations  are  distinct.  14  Mass.  R. 
58,64,  Wyman  v.  Hallowell  &  Augusta  Bank,  and  181,  184. 
2  Mass.  R.  37,  (j  21.  Cases  in  the  United  States.  In  this  case  the  New 
pike*  Coroo^"  England  Marine  Insurance  Company  was  sued  as  trustees  to 
ration  v.nIe.  Jenkins,  on  Massachusetts  trustee  act  of  February  28,  1795, 
J*' L  ?""!!**"  ^^  it  was  decided,  that  a  corporation  aggregate  cannot  be 
teesof&al.  sued  as  trustee.  This  was  assumpsit  by  a  turnpike  corpora- 
tbn  in  New  York,  against  one  of  its  members  on  his  promise 
to  pay  his  assessments  on  his,,  shares  and  neglecting  to  pay 
them. 
2  Mass.  U.  ^  22.  In  this  case  it  was  held,  that  if  the  legislature  by 

fiTr^air  ^'  statute  incorporate  certain  persons  by  name,  to  make  a  street 
and  subject  the  individuals  to  assessments  made  by  the  corpo- 
ration to  meet  its  expenses,  one  named  in  the  act  is  not  bound, 
unless  he  assented  to  it.  .  Without  such  consent  he  is  not  a 
member.  *'  All  incorporations  to  make  turnpikes,  canals,  and 
bridges  bc.|  must  be  considered  as  a  grant  or  charter,  obtain- 
ed at  the  request  of  individuals  for  their  benefit."  One  may 
refuse  tbe  grant  whose  name  is  inserted  in  it  by  mistake  or 
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misrepresentation,  and   avoid  the  burden  it  imposes.     The    Ch.  22. 
legislature*  has  no  "power  over  the  person  to  make  him  a    Art.  !• 
member  of  a  corporation,  and  subject  him  to  taxation  nolens  s^ry^J 
volensj  for  the  promotion  of  a  private  enterprise."     Marshall 
did  not  sign  the  petition,  nor  was  there  any  evidence  he  ever 
consented  to  be  a  member  ;  and  in  the  only  act  in  which  he 
noticed  the  corporation,  he  protested  against  its  power  over 
him.     From  the  general  course  of  the  evidence  the  presump- 
tion arising  from  his  name  being  in  the  act  was  much  weaken- 
ed if  not  destroyed.     The  acts  as  to  fences,  common  fields, 
and  as  to  commissioners  of  sewers,  are  (said  the  court)  publio 
acts  promotive  of  general  convenience.     "  This  is  a  private 
act,  obtained  at  the  solicitation  of  individuals  for  their  emolu^ 
ment  and  advantage." 

^  23.  In  this  action,  grounded  on  the  policy  of  insurance  of  31^*3 '|||Van 
the  company,  it  was  held,  that  a  member  of  it  may  at  his  «.  Mass.  M. 
own  discretion  surrender  his  policy,  after  alienating  the  build-  *«•  F.  L  Com- 
ing insured  ;  and  at  the  time  of  the  surrender  may  demand  his  P"^' 
proportion  of  the  funds,  until  which  time  the  policy  does  not 
expire.  The  pit.  insured  March  1,  1799,  on  his  house  in 
Boston  ^6000,  for  seven  years ;  paid  $24  premium  and  $96 
deposit  money,  and  was  liable  to  be  assessed  $240,  all  accord- 
ing to  the  rules  of  the  corporation.  This  made  him  a  mem^ 
ber.  May  14,  1800,  the  pit.  sold  his  house  and  took  a 
mortgage,  and  January  1,  1802,  it  was  discharged,  but  Oct. 
29,  1800,  the  pit.  had  assigned  it.  April  25,  1802,  the  pit. 
applied  to  the  company  to  surrender  his  policy,  and  demanded 
of  them  to  pay  him  $96,  his  deposit.  They  refused,  saying, 
the  policy  expired  above  a  year  ago,  and  hence  the  $96  was 
forfeited.  But  judgment  for  the  pit. ;  for  his  not  surrendering 
was  sufficient  to  continue  his  policy  and  membership.  He 
not  having  surrendered  his  policy,  he  remained  a  member, 
though  he  sold  his  house,  and  hb  policy  did  not  expire  till  he 
elected  to  surrender,  April  2,  1802.  The  effect  of  the  mort- 
gage was  not  decided. 

^  24.  In  this  case  an  execution  issued  against  an  aggregate  4  Mass.  It 
corporation,  by  the  name  of  the  president,  directors,  and  com-  2M,  Nichols 
pany  8m5.,  directing  the  officer  for  want  of  estate  to  take  their  "'     °"'**' 
bodies.     And  the  court  decided,  that  a  member  could  not  be 
taken  or  arrested,  and  if  arreted  and  he  pay  the  executioui 
he  may  have  trespass  against  the  officer,  for  this  execution  was 
not  against  individual  members.     If  it  had  been  so  by  a  clear 
description,  possibly  the  officer  might  have  been  excused,  or 
have  justified  under  his  execution  issuing  from  a  court  having 
jurisdiction  in  the  case. 

&  25.  This  was  aisumpsit  by  the  corporation  against  the  i^^lJ^^' 
deft.    In  this  case  after  the  company  was  incorporated,  but  Turnpike'^ 
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Ch.  22.  befote  it  was  organised  by  electing  its  officers  &c.  the  delt. 
Art.  1  •  and  others  subscribed  a  paper  severally,  agreeing  to  take  the 
K^X^v^J  shares  affixed  to  each  name,  '*  and  to  pay  all  such  legal  assess- 
if  A  subscribe  mcDts  on  each  of  said  shares,  as  shall  hereafter  be  made  hy 
for  shares  in  the  future  government  of  the  said  corporation,  after  the  same 
comoration,  ^^^^^  ^^^^  ^^^"  organised  and  carried  into  operation  according 
he  thereby  to  the  act  bc*  on  the  condition  contained  in  it,  and  (among 
acquires  an  others)  SO  as  to  cross  Charles  river  near  the  upper  falls  so 
it  is  aVo«J  called,  at  or  near  General  Elliot's  mills"  &c.  The  corporation 
consideration  was  afterwards  organised  and  went  into  operation,  and  the  said 
acUonagains"  conditions  were  complied  with,  and  four  assessments  were 
him.—  made.     The  deft,  paid  one  of  them  and  refused  to  pay  the 

1  Caine8*R.    other  three.     In  this  action  the  corporation  recovered  on  the 
express  promise  to  pay,  though  the  remedy  provided  for  sell- 
ing his  shares  for  the  payment  of  the  assessments  remained. 
bL^drb'*?*"  declaration  was,*  "  that  in  consideration  the  pits,  at  the 

an^actof  in^  deft's,  request  had  admitted  him  to  take  one  share  in  the  capi^ 
corporation  tal  Stock  of  the  said  corporation,  and  to  become  a  proprietor 
admiiibtrator  ^^^^^'^j"  ^®  promised  the  pits,  to  take  the  share  and  to  pay 
is  not  liable  the  assessments  be.  No  objection  seems  to  have  been  made^ 
&c.,  5  Taan.  that  the  pits,  could  admit  or  promise,  or  act  at  all  on  their  part, 
B.  801.  ^jjj  ^j^gy  ^gj.g  organised,  and  so  that  there  could  be  no  act  on 

their  part  operating  as  the  consideration  of  the  promise.    The 
court  thought  ^'  that  the  deft,  in  consideration  of  becoming 
a  proprietor  of  one  share  made  a  legal  contract  with  the  cor- 
poration," and  expressly  promised  be.     But  how  did  the  deft, 
become  a  proprietor  at  the  time  of  the  promise  when  there 
was  no  organised  corporation  to  admit  him  to  become  one.^   If 
he  had  been  excluded  his  share  by  others  taking  the  whole 
nun^ber,  what  remedy  could  he  have  had  against  the  corpora^ 
tion  on  a  bargain  made  with  unauthorized  individuals  i    It  has 
been  said,  the  corporation  might  elect  to  assume  such  a  bar- 
gain, but  if  it  would  not  be  bound  by  it,  as  it  was  not,  where 
was  the  mutuality,  the  consideration  to  make  it  valid  ? 
6  Mass.  Rep.       ^  26.  This  was  assumpsit  by  the  pit.,  an  agent  of  a  tom- 
491,  Giimore  pjte  corporation  for  assessments.    The  deft,  subscribed  and 
^'  ^^'         engaged  to  pay  the  assessments  on  his  two  shares  after  the 
corporation  was  organised.    The  court  held,  that  the  corpora^* 
tion  might  maintain  an  action  on  the  promise  made  to  its  agent, 
but  that  he  could  not ;  for  as  to  him  there  was  no  considera- 
tion.    A  subscription  made  prior  to,  bow  renevred  to  a  c<»rpo- 
ration,  14  Mass.  R.  172,  176. 
6  Mass.  R.'         ^  27.  This  was  assumpsit  to  recover  the  amount  of  assess- 
h'u^ir^  ments  on  the  deft's.  turnpike  shares,  on  the  foUowing  sub- 
Corporaaon    scription,  to  wit :  '*  whereas  the  legislature  has  at  iSe  fauit 
r.  Gdald.       session  granted  leave  for  making  a  turnpike  road  from  &c«, 
we  the  subscribers,  desitous  of  having  the  same  compleied  as 
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soon  as  possible,  agree  to  take  in  said  road  the  number  of   Ch.  22. 
shares  set  against  our  names,  and  be  proprietors  therein.'^    Art.  1. 
Judgment  for  the  deft.    And  the  court  held,  that  when  the   ^.^v^^ 
members  of  such  a  corporation  expressly  agree  to  pay  the 
assessment  that  may  be  made  by  the  corporation,  an  action  lies 
for  it  to  recover  the  assessments ;  but  if  there  be  no  such  agree-  14  Mass.  R. 
ment,  the  sole  remedy  for  the  corporation  is  by  a  sale  of  the  286. 
shares  of  the  delinquent  members.  The  same  principle  holds  in  a 
manufacturing  company,  and  an  assessment  laid  after  incorpo- 
rated. 

^  28.  In  assumpsit  against  Hay,  a  member,  it  was  held,  7BflaM.lL 
that  his  declaration  at  a  public  meeting  of  the  corporation,  3^^  corno- 
that  he  would  spend  half  of  his  estate,  speaking  of  the  ex-  r^onv.lSay. 
penses  of  making  the  proposed  turnpike  itoad,  was  no  evidence 
of  an  express  promise  to  pay  the  assessments  on  his  shares, 
and  that  no  action  lay  against  him  for  the  assessments.  There 
was  no  consideration  for  this  declaration,  nor  was  it  any  pro- 
mise. 

^  29.  A  corporation  was  created  to  lay  and  maintain  side  ^^''  ^  . 
booms  in  convenient  places  in  —  river,  it  cannot  enter  on  ^  wuwnf  ^' 
the  land  of  one  adjoining  the  river  without  his  consent  in  order 
to  lay  the  booms  &c.  . 

^  30.  The  promissory  note  in  this  ca^  was  from  the  deft.  3  Mass.  R. 
to  the  pk.,  as  agent  of  the  Providence  Hat  Manufacturing  iJ^^d^^c. 
Compimy,  and  so  the  action  was  brought.     But  held,  an  action 
lay  for  the  pit.  in  his  own  right,  and  his  styling  himself  8cc. 
Was  dticriptio  persona. 

%  31.  This  was  an  action  of  assumpsit  on  a  note  of  hand,  ©  Mass.  R. 
dated  Dec.  30,  1805,  for  value  received,  by  which  the  deft.  ^^„dlerV 
prcMnised  by  the  name  and  style  of  Gardner  L.  Chandler,  al. 
treasurer  of  the  Dorchester  Turnpike  Corporation,  for  himself 
and  successors  in  office,  to  pay  the  ph.  or  bearer  $125,  on 
demand,  and  interest  till  paid.    He  was  sued  in  his  own  right; 
add  the  note  was  given  for  the  proper  debt  of  the  corporation. 
The  court  decided,  that  he  was  not  personally  liable,  for  the 
corporation  itself  is  clearly  liable,  and  authorized  the  deft,  by 
vote  to  give  this  note.     Not  like  the  case  Tibbets  v.  Walker 
&  al.,  there  the  contract  was  under  the  seals  of  the  defts., 
and  they  produced  no  authority  tp  bind  the  corporation.   See 
this  case,  Ch.  76,  a.  2.    The  corporation  is  liable — the  deft.  Bank  of  Co- 
18  nec     In  this  case  the  authonty  to  the  treasurer  to  bmd  the  pattenon^s 
corporation  was  by  vote.     See  a  corporation's  assumpsit,  ex-  adm. 
press  or  implied,  7  Cranch  299,  307,  well  considered. 

^  32.  Assumpsit  and  ^antwn  meruit  against  a  number  ^^ 9oo^p,^tr 
persons  who  associated  to  get  an  act  of  incorporation  for  a  Poiter  &  al. 
bank,  and  at  a  tegular  meeting  (not  all  present)  the  ph.  was 
appointed  their  agent  to  obtain  the  act  from  the  iegislsMre. 
He  did  not  obtain  it ;  but  held,  the  associates  were  all  jointly 
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Ch  22.  liable  to  his  action  for  his  services.  That  thej  knew  expenses 
Art,  1.  must  be  incurred  of  the  sort,  and  that  the  jury  might  infer 
\s.,^^Y^j  their  assent  jointly  to  pay  them.  Plea,  never  promised. 
The  associates  had  subscribed  their  names  in  a  book,  and 
each  to  take  so  many  shares.  The  pit.  was  a  subscriber ;  one 
of  the  members  at  the  meeting,  acting  as  secretary,  recorded 
the  pit's,  choice. 

7  Mass.  B.  ^  33.  The  turnpike  in  this  case  was  authorized  to  be  from 
1^o/»*"  Bowdoin  College  to  a  certain  place  in  Bath.  The  Sessions  laid 
Peirce.          itout  seventeen  rods  from  the  college  buildings,  and  eight 

rods  from  the  college  lands,  and  the  court  decided  it  was  well 
laid  out.  In  an  action  of  trespass  the  lands  of  the  college 
were  intended  by  the  legislature,  and  as  near  to  them  as  cir^ 
cumstances  permitted. 

8  Mass.  R.  ^  34.  Assumpsit  for  assessments  on  the  deft's.  four  shares  in 
?\^k***  this  corporation.  Judgment  for  him.  For  though  he  subscribed 
Corporation  to  take  four  shares  and  pay  the  assessments  thereon,  (after  a 
r.  Collins.       part  of  the  turnpike  was  completed,)  yet  there  was  no  previous 

or  after  act  of  the  corporation  ratifying   his  subscription.     It 
did  not  appear  that  General  Foster,  who  procured  the  sub- 
scriptions on  the  paper,  had  any  authority  so  to  do  from  the 
corporation,  or  that  it  gave  any  after  assent  to  it,  or  that  it 
even  knew  of  it.     On  the  whole  it  was  clear,  that  the  deft, 
could  have  had  no  action  against  it  for  withholding  certificates 
of  ownership,  no  act  by  which  it  was  bound  to  admit  him  as  a 
member,  so  there  was  no  consideration  to  bind  him  &c. 
10  Mass.  R.         ^  35.  Assumpsit  by  the  pits,  as  agents  of  the  town  of  Marl- 
^»  ^^%^  borough  for  expenses  incurred  by  the  whole  town  in  building  a 
habitants^ of'  meetixjg  house,  and  the  pits,  recovered.  The  objection  was,  that 
Marlborough,  after  the  expenses  incurred,  and  before  the  commencement  of 
this  action,  a  number  of  the  inhabitants  were  incorporated  into 
a  second  parish  in  Marlborough.  The  meeting-house  not  being 
included  in  that  parish,  but  remained  the  property  of  the  first 
parish  in  Marlborough.     The  objection  was  founded  on  the 
fourth  section  of  the  statute  1786,  Ch.   10;  and  the  pit's, 
relied  ou  the  proviso  in  the  same  act.     The  meeting-house 
was  for  tl\e  benefit  of  all  the  inhabitants  of  the  town  tvheK 
buUt. 
10  Mass.  R.        ^  36.  Paying  in  shares.     Assumpsit  for  money  had  and 
476,Quinerr.  received,  sfecond  count  for,  also  Dudley  S.   Broadstreet  8c 
^"^j^^^^         VViiliam  Story  were  indebted  to  Benjamin  T.  Reed,  and  to 
recover  his  demand  &c.  he  caused  to  be  attached  150  shares 
of  the  capital  stock  subscribed  by  them  in  the  Marblehead 
Social  Insurance  Company  and  sold  to  satisfy  his  execution, 
atitl  thereon  the  pit.  purchased  them  for  $ —  a  share,  and 
notice  thereof  being  given  to  the  defts.  they  became  obliged 
to  admit  him  be.     The  statute  incorporating  this  company 
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provided,  that  no  transfer  of  any  share  in  it  should  be  valid,  Ch.  22. 
until  the  whole  capital  stock  should  be  paid  in.  D.  S.  Brad-  Art.  1. 
street  for  himself  and  partner,  previously  to  the  attachment,  v^-v%J 
transferred  these  150  shares  bon&  fide  to  Isaac  Story,  and 
before  all  the  stock  was  paid  in.  He  was  their  creditor,  and  the 
transfer  to  him  was  in  satisfaction  of  his  debt.  Held,  they 
transferred  to  him  the  equitable  interest  so  far  as  to  justify  the 
corporation  in  issuing  the  certificate  of  shares  to  him,  and  to 
consider  him  the  true  owner  when  all  the  stock  was  paid  in. 
2.  Held,  that  such  a  transfer  might  be  in  writing  not  under 
seal.  And  hence,  where  one  had  subscribed  for  shares  in  the 
name  of  the  firm,  ,and  had  paid  the  instalments  out  of  the 
funds  of  the  partnership,  he  could  transfer  the  shares  without 
a  power  either  general  or  special  from  his  partner.  When 
Reed  attached,  he  was  informed  the  shares  had  been  so  trans-* 
ferred  to  Isaac  Story,  and  a  copy  of  the  bill  of  sale  (under 
seal)  to  him  after  the  attachment,  but  before  the  sale  to  the 
pit.  on  the  execution,  was  left  at  the  ofiice  of  the  company. 
William  Story  had  been  absent  in  Europe  all  this  time,  and 
was  not  consulted  as  to  the  subscription  or  transfer.  These 
shares  were  partnership  stock,  so  under  the  controul  of  each 
partner ;  nor  was  it  necessary  the  transfer  should  be  by  deed 
under  seal.  But  they  passed  by  **  the  delivery  over  of  the 
certificates  with  an  endorsement  on  them  by  Bradstreet," 
as  far  as  a  chose  in  action  could  be  transferred  by  law.  The 
intent  of  the  legislature  in  the  prohibition  was  only  to  prevent 
speculations  in  the  scrip  ^.,  and  not  intended  to  prevent  a 
debtor's  bona  fide  transfer  to  his  creditor. 

^  36.  This  was  <M5t/moWMo  recover  *100  the  deft,  sub- n  Mass.  It. 
scribed  towards  erecting  this  academy.     And  sundry  other  of  Limerick 
persons  also  subscribed  in  like  manner,  and  afterwards  the  Academy  t. 
kgislature  incorporated  them  and  constituted  certain  trustees,  l^a^is. 
the  pits,  a  body  politic,  and  the  act  provided,  that  all  monies  &c. 
subscribed  should  be  demanded,  received,  and  held  by  the  said 
trustees,  in  trust  for  the  academy.  Held,  the  corporation  could 
not  maintain  assumpsit  upon  said  agreement  against  a  subscri- 
ber for  the  money  by  him  subscribed  ;  for  the  pits,  were  not 
the  promisees,  not  existing  when  the  promise  was  made,  nor 
is  it  negotiable,  nor  is  it  transferred  by  the  act.    On  the  whole 
the  subscription  paper  is  no  contract,  no  mutuality  in  it,  no 
parties,  no  consideration.    This  paper  was  thus;  July  1,  1808, 
"  impressed  with  a    sense  of   the  advantages    arising  from 
free  schools ;   we  the  subscribers  agree  to  pay  or  cause  to  be 
paid  the  several  sums  affixed  to  our  names  in  money  or  mate- 
rials for  erecting  an  academy  in  Limerick,  on  such  land  as 
may  be  given  by  any  subscriber,  and  adjudged  the  most  con- 
venient and  central  by  a  majority  of  the  subscribers."    This. 
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subtcripckm  wis  a  mere  offisr  of  a  donttioQ  not  m  itself  bind^ 
iog  as  a  contract. 

37.  jSiswnpiit  on  a  promissory  note  made  by  the  de& 
January  8,  1809,  payabte  to  the  Berkshire  bank,  and  by  them 
endorsed  to  the  phs.  Held,  the  directors  of  said  bank  had 
power  to  authorize  one  of  their  members  to  assign  oTer  this 
note.  2.  That  a  blank  endorsement  made  on  it  by  him  was 
sufficient. 

^  38.  A  president  of  an  incorporated  bank  may  imder  a 
vote  of  the  directors  endorse  a  note  made  to  die  preadent, 
directors,  and  company  or  order,  and  thereby  pass  die  pro- 
perty to  the  assignee.  No  seal  necessary  to  the  ass^nmenC 
The  court  observed,  '*the  act  of  mcorporation  gives  the  general 
management  of  the  property  and  concerns  of  the  bank  to  the 
directors.*' 

^  39.  Act  of  Virgbia  incorporating  the  bank  of  Alexandria 
b  a  public  act.  Young  v.  Bank  of  Alexandria.  Said  bank 
may  sue  the  endorser  of  a  note  made  negotiable  at  it,  without 
suing  the  maker  and  proving  him  insolvent,  and  may  have  a 
trial  at  the  return  term  of  the  writ. 

Case  lies  against  a  corporation  for  a  tort,  see  Ch.  67,  a*  4^ 
which  was  for  a  corporation's  building  a  bridge,  and  therdiy 
taking  from  the  pit.  the  tolls  of  bb  ferry — a  mUfeasanee,  And 
see  Riddle's  case,  Ch.  143,  a.  5,  against  a  corporation  for 
nonfeasance  and  many  cases  of  mirfeasance  there  cited. 

It  is  undoubtedly  true,  that  trespass  vi  et  armis  does  not  lie 
against  a  corporation.  The  principal  reason  b,  the  judgment 
is  with  a  capiatur  at  common  law.  And  a  capiatur  cannot  lie 
against  a  corporation.  Nor  does  trespass  vi  et  armis  in  any 
case  lie  against  a  corporation,  or  any  acdon  in  which  any  part 
of  the  process  is  arrest  or  attachment  of  the  body.  Nor  any 
action  against  it  as  in  custody,  for  it  cannot  be  in  custody. 
Nor  any  action  against  it  where  there  must  be  (mtlawry,  as  a 
corporation  cannot  be  outlawed.  Nor  does  replevin  or  an 
acdon  for  a  disseising,  as  is  said  in  some  books,  but  these  books 
are  of  questionable  authority.  But  no  case  is  found  in  the 
books  to  shew  that  trespass  on  the  case  does  not  lie  against  a 
corporation  in  which  no  capias  lies,  and  no  process  to  take  the 
body.  And  to  shew  case  does  not  lie  against  a  corporation  it 
must  be  shewn  a  capiatur  may  be  .entered.  Even  some  ac* 
uons  of  trespass  may  lie  against  one  if  there  be  no  eapiatmr. 
For  a  ^'  corporation  may  be  fined  on  an  indictment,"  and  ^^  the 
fine  levied  by  distress."  The  fine  must  be  for  some  tort  and 
unlawful  act,  and  if  fined  it  may  be  amerced*  It  has  been 
held,  that  a  corporation  may  be  liable  in  assize,  as  a  dbsieaor 
with  force  ;  also  held,  an  aggregate  corporation  may  be  liable 
in  trespass  for  distraining  die  pit's,  cattle,  until  he  paid  a  tdl 
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be  was  not  bouad  to  pay.      So  it  has  been  decided,  trea-    Ch.  22. 
p{\ss  lies  against  one  for  disturbing  the  pit.  in  his  liberties  ;  or    wfrt.  1. 
ibr  disturbing  him  in  holding  a  ieet     Hence,  our  court  ob-   sXV^V^ 
served,  that  some  actions  of  trespass  lie  against  an  aggregate 
corporation  at  common  law,   as  in   them  no  cttptatnr  was 
entered,  and  '*  the  omission  of  this  entry  can  be  no  objection 
to  actions  of  trespass  on  the  case.'* 

Thus  it  is  clearly  settled  a  corporation  is  liable  in  case  for 
ft  tort  in  a  nonfeasance  where  the  proper  plea  is  noi  guilty^ 
and  BO  it  seems  it  b  liable  for  a  misfeasance.  Nonfeasance  and 
mirfeasanee  are  the  same  as  to  this  action  ;  both  are  in  tort. 
Plea  in  both  is,  not  guilty.  Same  judgment  in  both,  and  no  dSoii^*^' 
eapuUf  ea:igent,  or  capiatur  in  either.  Hence  they  may  be  ciiftoo. 
joined  in  onto  action. 

^  40.  Twenty  years'  quiet  and  peaceable  possession  is  a  bar  Jjofftfis^, 
to  information  in  the  case  of  corporation  elections.  mouth.^'^ 

§  41.  Corporations  by  their  consent  are  distinguishable  from  2  D.  &  e. 

corporations  of  districts  made  without  their  consent  or  quasi  f^^j  ^"!2f " 

^  *•  J  L      J     J    •      !-«     1      J         J  &  al. ».  The 

corporations,  as  counties  and  hundreds  in  £ngland,  and  coun-  inbabiiants 

ties,  towns,  &c.  here.     No  private  action  lies  against  one  for  of  thecountj 
a  breach  of  duty  at  common  law.     This  is  true  so  far  as  they  <>^^®^<*"- 
have  no  corporate  funds  and  no  means  to  obtain  any ;  though 
a  corporator  may  in  some  cases  be  liable  on  the  contract  on  q^      g^ 
the  execution  against  it,  yet  it  is  conceived  he  cannot  on  it  be  Turner's  ' 
liable  for  the  tort  of  the  corporation,  but  it  is  liable  only  and  ****'»  •^ 
lo  the  extent  of  its  funds.     In  this  case  the  action  was  against  ^^ort.  ^*' 
the  corporation  for  not  repairing  and  clearing  a  certain  creek, 
as  it  used  immemorially  to  do,  by  which  the  ph.,  Turner,  lost 
bis  navigation.     By  creek  is  not  necessarily  intended  a  high- 
way. 

\  42.  So  it.  is  laid  down  in  some  books,  that  trespass  on  i  ^yd  on 
the  case  lies  against  a  corporation  for  making  a  false  return,  Re?».  Cor- 
though  unquestionably  a  misfeasance.    And  this  is  not  going  in  poration  of 
this  respect  farther  than  in  several  other  cases,  above  cited.  ftPf^p*  ^'*®* 
See  also  Rich  «.  Pilkington,  Carth.  171.  l^'    ■^'"• 

^  43.  In  this  case  of  the  corporation  of  Faversham,  a  fish*  i  East  666, 
ing  corporation,  it  was  held,  that  no  action  lies  against  indi-  ?"I^n'Jj['^  _ 
viduals  for  acts  erroneously  done  by  them  in  a  corporate  ca-  a  d.  &i  £. 
pacity   to  the  pit's,   damage,  at  least  not  without    proving  362. 
mo/tce,  which  one  of  the  court  defined  to  be  one^s  otm  convic* 
iion  he  is  doing  wrong,  and  malice  must  be  proved  as  well  as 
laid. 

^  44.  The  returning  oflScer  refused  the  pit.  a  vote  in  an  l^^w  r. 
election.     Pit.  was  non-suited,   because  he   did    not  prove  n** plfiJi' Jl^d 
malice.     The  election  was  of  members  of  parliament ;  for  the  Ashby  v. 
mayor  was  compellable  to  act.    The  declaration  stated  malice.  white.-Salk. 
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Ch.  22.    Enough  he  acted  to  the  best  of  hb  judgment,  though  mistaken 
Art,  1.      in  pomt  of  law. 

K^^^y^^  \  45.  Debt  on  a  by-law  for  not  paying  2$.  annually,  quar- 
1  Wils.  281,  terly,  the  breach  need  not  assign  the  days  of  quarterly  pay- 
Innholder's  ments.  No  particular  days  were  assigned  for  the  quarterly 
*****  payments  to  be  made. 

%  46.  Held,  an  inhabitant  of  a  town  could  not  have  a$9%unp* 

^x^^y^'    <iV  against  it  for  payment  for  cattle  he  furnished  to  the  public 

burton  v.  In-   enemy  at  the  request  of  its  selectmen  and  others  of  its  citi- 

babitants  of-  zevks^  in  compliance  with  the  exactions  of  that  enemy  on  the 

**"  ^^      town,  and  to  prevent  his  threatened  violence,  Sept.  1814. 

There  was  no  vote  of  the  town. 
16  Mm§.  R.  ^  47,  Banks — ca$e  against  Grant  on  his  liability  as  a 
605,  VoM  9.  ,^^^cMoWcr  and  creditor  of  the  HalloweU  fy  Augusta  Bank. 
Held,  not  liable  for  the  debts  of  the  corporation,  though  the 
stockholders  after  the  charter  expired  divided  the  capital  stock 
among  themselves,  leaving  no  corporate  funds  sufficient  to 
redeem  their  outstanding  bills.  The  pit.  sued  the  deft,  as  for 
a  tort.  The  declaration  charged,  that  the  deft.,  the  directors 
and  stockholders  intending  to  defraud  the  pit.  and  other  hol- 
ders of  their  bills,  did  not  preserve  funds  nor  provide  means 
to  pay  them  ;  but  that  they  neglected,  disregarded,  and  violat- 
ed their  duty  &lc.  And  that  the  said  directors  and  stockhol- 
ders on did  make,  fraudulently  and  wrongfully,  a  division 

of  three-fourths  of  their  whole  original  stock  among  the  stock- 
holders, be.  That  the  deft,  fraudulently  and  wrongfully  receiv- 
ed $3000,  his  proportion  of  the  said  division.  That  after  it  no 
part  of  the  original  stock  was  remaining  in  said  bank  be. 
That  the  corporation  was  insolvent  &;c.  That  the  pit.  was 
owner  and  holder  of  its  bills  he,  $1081,  demanded  payment 
of  the  bank  &lc.  There  was  no  proof  of  misconduct  in  the 
deft,  as  a  director,  nor  as  a  stockholder,  unless  in  receiving 
the  said  proportion,  and  this  at  a  time  when  it  was  believed 
the  remaining  quarter  and  debts  due  to  the  bank  would  be 
sufficient  to  pay  what  it  owed.  The  bank  became  insolvent 
by  the  after  failures  of  Porter  &  Dummer,  two  large  debtors 
to  it.  On  the  whole  this  case  does  not  seem  to  have  been  in 
a  state  correctly  to  settle  any  general  principles.  The  pit. 
became  possessed  of  his  bills  in  the  year  181 G,  and  the  said 
division  was  made  in  the  year  1813.  The  court  decided  on 
general  ground ;  that  is,  if  the  stockholders  were  liable  to 
their  creditors,  they  were  not  on  the  ground  of  tort  so  seve- 
rally each  for  the  whole  injury,  but  on  contract,  and  each  fcr 
no  more  than  he  received.  Perhaps  no  remedy  exists  but  in 
a  court  of  chancery,  and  the  reasons  stated. 
Maif .  Acts.  ^  48.  Banks  restrained  in  several  ways,  Massachusetts 
act,  June  22,   1799,  prohibited  unincorporated  banks;  not 
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allowed  to  issue  bills  under  $5  be. ;  but  by  aet  of  June  15,    Ch.  22. 
1805,  allowed  ra  a  limited  manner;  to  make  statements  to  the    Art.  1. 
Governor  and  Council  twice  a  year ;  act  March  8,  1803,  what  V,^v^^ 
specified  in  them,  act  March  14,  1806  ;  weights  to  be  annu- 
ally proved,  act  March  9,  1804  ;  required  to  adopt  the  stereo- 
type steelplate  he.,  act  March  4,  1809,  and  June  20,  1809  ; 
to  enable  banlcs  to  close  their  concerns,  acts  June  24,  1812,  Mais.  Act 
Dec.  14, 1816.    Banks  to  make  bills  payable  only  where  issu-  |«®  Ch.Wja. 
cd,  and  in  specie,  act  Dec.  13,  1816,  and  Mass.  act  June  20,  Brown's  case 
1809. 

^  49.  Insurance  Companies  fye.  incorporated.    Their  pow-  Mass.  Acts, 
ers  and  duties  and  restrictions  defined,  act  Feb.   16,  1818.  ^^l^^^f' 
Further  provisions  for  calling  meeting  of  banks  and  insurance  of  Maine,  Ch. 
corp<Nrations  5  the  cashier  or  secretary  may  do  it  on  the  appli-  139.— Act 
cation  in  writing  of  the  proprietors  of  twenty  per  cent,  of  the  Jf  MaUTiTas 
capital  stock,  giving  such  notice  thereof  as  the  charter  re-  to  Banks,' 
quires,  act  June  19,  1819.   All  corporations  established  whose  ^P®i^*!j^ 
powers  would  expire  by  limitation  or  otherwise,  are  continued  chs'.  142', 
corporations  for  three  years  from  the  time  of  such  expiration,  145. 
"  for  the  purposes  of  prosecuting  and   defending  all  suits, 
i^ich  now  are  or  may  hereafter  be  instituted,  and  of  ennabling 
them  gradually  to  settle  and  close  their  concerns,  and  divide 
their  capital  stock  ;  but  not  for  the  purpose  of  continuing  the 
business   for  which  such  bodies  corporate  and  politic  have 
been  or  may  be  established,"  act  June  19,  1819. 

§  50.  Manufacturing  corporations.     This  act  defines  the  Mass.  Act, 
general  powers,  duties,  and  liabilities  of  the  corporations  tliat  JSf^^lLLaws 
shall  be  established,  and  gives  them  power  to  choose  a  clerk  of  Maine, Ch. 
at  a  meeting  called  &c.  to  be  sworn  by  a  justice  of  tlie  JJ??.  As  to 
peace  "  to  the  faithful  discharge  of  his  duty,  and  who  shall  ch"ia».**' 
record  all  votes  of  the  corporation  in  a  book"  &c.     "  A  trea- 
surer who  shall  give  bonds  in  such  manner,  and  in  such  a  sum 
as   the  cmporation  shall   direct,  and  such   other   directors, 
agents,  and  factors  as  shall  be  thought  necessary,  and  conven- 
ient for  their  regular  government,  and  to  carry  into  effect  the 
several  objects  for  which  any  such  corporation  may  be  estab- 
lished, and  to  make  and  establish  any  rules  and  by-laws  for  the 
regulation  and  government  of  said  corporations  with  reasonable 
penalties  for  the  breach  thereof,"  not  exceeding  $20,  and  the 
same  at  their  pleasure  to  repeal ;  not  repugnant  be.     Sect.  2 
direct9  how  the  first  meeting  shall  be  called.     Sect.  3  directs 
the  property  be  divided  into  shares,  and  certificates  given  be. 
Sect.  4,  bow  shares  may  be  sold  by  deed  acknowledged  and 
recorded  by  the  clerk.     Sect.  5  directs  how  assessments  may 
be  made  upon  each  share  be.,  collected  be.,  and  if  not  paid 
in  thirty  days  how  enforced  by  auction  sale  of  the  share  in  the 
usaal  way  ;  giving  the  purchaser  a  new  certificate.     Sect.  6  is 
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Ch.  22.    nelKT  generally,  and  directs,  that  when  the  corporation  is  sued 
mirt,  1.      in  a  civil  action  and  execution  issued  against  it,  and  not  satis* 
K^^y^\^  fied  in  fourteen  days  after  den^and  by  the  officer  on  the  pre- 
sident, treasurer,  or  clerk,  then  on  such  default  the  officer 
having  the  execution  "  shall  serve  and  levy  the  aame  writ  or 
execution  upon  the  body  or  bodies,  and  real  or  personal  estate 
or  estates  of  any  member  or  fnembers  of  such  corporation. 
Sect.  7  makes  ill  acts  incorporating  manufacturing  companies 
public  acts,  and  reserves  a  right  to  the  legislature  to  alter  the 
system  on  due  notice  &c. 
Mum.  Act,  This  act  of  1818,  gives  the  remedy  against  the  body  or 

]*eb.24,i8is.  (jQ^jj^g  ^^^  qq  gji  ^{^  execution  issued  ;  and  also  against  the 
body  or  bodies,  and  estate  real  and  personal  of  '*  any  person 
or  persons  who  were  members  of  said  corporation  at  the  time 
when  the  debt  or  debts  accrued  upon  which  such  writs  or  ex- 
Mass.  Act,  ecutions  may  have  issued."  This  act  enacts,  that  "  every 
'  '  person  who  shall  become  a  member  of  any  roanufacturing  cor- 
poration, which  may  hereafter  be  established  within  thb  Com- 
monwealth, shall  be  liable  in  his  individual  capacity  for  all 
debts  contracted  during  the  time  he  continues  a  member  of 
such  corporation."  This  making  the  individual  members 
personally  liable  for  the  debts  of  the  corporation,  however  in 
fact  uninformed  of  them,  and  at  any  distance  of  time,  is  new 
and  important.  These  acts  are  all  affirmative.  The  act  of 
1809  is  against  those  members  when  the  execution  is  levied ; 
is  this  provision  repealed  ?  This  is  important  in  buying  shares. 
The  act  of  1818  is  the  same  on  an  alias  also  against  those 
members  when  the  debts  accrued.  The  act  of  1822  is  against 
those  members  when  the  debts  were  contracted.  Does  not 
then  the  remedy  lie  against  all  the  members  individually,  such 
when  the  debt  was  contracted,  and  when  it  accrued,  and 
when  the  execution  is  levied  ;  and  as  the  act  of  1818  is 
against  the  estates  of  those  who  were  members  bc*,areiM>t  their 
estates  liable  after  they  are  dead,  and  even  their  estates  settled? 
^51.  Agricultural  and  Manufactwring  Corporations.  This 
r  ^2^1819  *^^  '®  merely  to  encourage  such  corporations  as  give  the  re- 
'^'  '  quired  attention  to  agriculture  and  manufactures  by  giving 
premiums  &c.  And  the  state  gives  bounties  to  those  corpora- 
tions made  for  these  purposes,  and  which  establish  private 
funds  ta  a  given  amount ;  each  corporation  extending  to  a 
county  or  counties  containing  30,000  inhabitants.  The  public 
bounty  is  usually  one-sixth  part,  and  private  funds  five-sixibs. 
And  diis  act  extends  to  no  association  less  than  a  county. 
Curriers  adm.      %  52.  How  far  a  State  legislature  can  aun^  or  alUr  ads 

V.  Mutual  As- 
surance Society  against  Fire,  4  Hen.  k  M.  315. — Authorities  cited,  Dom.  Civil  Law  153. 
— Pothier  on  Obligations  SSS.  —Mars,  on  Ins.  196. — Brown's  cases  68. — 3  Bac.  Abr.  8S7.— 
Co.  L.  264.-4  Bl.  Com.478.— dVin.  fi70,  296.— Cro.  J.  664,  Obrion  v.  Knivan^Avdr, 
178,  the  King  p.  Lislie.— 2  Bac.  Abr.  2.— 12  Mod.  $S53.— 3  Bac.  Abr.  16, 61.-1  D.  b  E.  8,  R«» 
tJ.  Stat:y. 
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ifineorparutum*  1.  Held,  a  member  of  this  society  is  bound  Cfl.  32. 
by  an  act  of  the  assembly,  (ViiTginia,)  varying  the  terms  of  the  Art.  1. 
original  act  of  incorporation.  Such  act  being  enacted  at  the  K^y^^ 
instance  of  a  legal  meeting  of  the  said  society,  though  that 
individual  member  was  not  present  at  the  meeting.  2.  If  an 
act  of  incorporation  provides  there  shall  be  *'  three  directors, 
out  of  whom  a  president  shall  be  choeen,'*  he  may  be  elect- 
ed at  a  legal  meeting  and  when  the  other  directors  are  chosen 
without  having  been  previously  appointed  a  director.  The 
alteration  was  to  separate  the  interests  and  risks  of  the  inhabi* 
tants  of  the  countiy  from  those  of  the  towns,  it  being  found 
that  the  risks  in  towns  were  much  the  greatest,  also  to  lessen 
the  number  of  directors.  The  assessment  disputed  by  Currie 
was  on  the  town  members  for  half  of  a  quota,  but  not  on  the 
country  members.  So  increased  bis  risks,  as  he  said,  without 
his  consent.  The  authorities  relied  on  in  the  case  clearly 
Aow  the  decisions  in  it  were  made  on  English  common  law 
authorities,  adopted  b  Yii^ia  ;  so  generally  the  principles  of 
this  case  are  principles  existing  in  all  o«r  states  settled  under 
En^ish  laws.  26  Vin.  344  ;  Burr.  1656, 1661  ;  Stra.  314  ;  2 
Kyd  on  Corp.  100,  200  ;  1  Bl.  Com.  485;  3  Burr.  1386 ;  2 
Stra.  1091  ;  1  Kyd  on  Corp.  312, 451  ;  16  Vin.  113 ;  4  Com. 
D.  153 ;  1  Rev.  Cod.  58 ;  1  Kyd  on  Corp.  401 ;  1  Bl.  Com. 
476.  The  conalitotion  of  the  United  States  as  to  impairing  con- 
tracts, if  it  had  any  bearing,  it  was  very  remote,  4  Burr.  2120, 
Rex  «.  Dawes  &  al.  The  material  principle  setded  in  this  ease- 
was,  that  a  legal  change  could  be  made  in  a  corporation  by  its 
corporate  consent,  and  an  act  of  the  legislature,  without  the 
consent  of  each  and  every  individual  member.  It  was  a  part 
of  this  case  that  each  member  might  withdraw  giving  six 
weeks'  notice,  and  paying  existing  assessments.  But  it  is  doubt- 
ful if  this  circumstance  was  of  any  weight,  as  the  unequal  half 
i)uota  was  required  only  twenty-seven  days  after  the  charter 
was  altered,  and  within  the  six  weeks. 

Comment.  Though  the  report  in  this  case  occupies  above 
forty  pages,  we  have  to  inquire,  for  what  purpose  this  half 
quota  was  assessed  f  Was  it  to  make  good  some  loss  by  fire 
which  happened  before  the  said  alteration  in  the  charter,  made 
Jan.  29,  1806,  or  which  happened  after  that  was  made.''  If 
before,  the  decision  was  clearly  wrong.  It  is  perfectly  clear, 
that  if  rights  vest  in  persons  by  the  laws  and  contracts  in  force 
at  the  time,  they  cannot  be  devested  and  transferred  from  them 
to  other  by  corporate  votes  or  legislative  acts,  or  both  without 
such  persons'  consent  had  in  some  form.  It  is  equaUy  clear  as 
to  burdens  or  charges  fixed  on  persons  by  the  laws  and  con- 
tracts in  force  at  the  time ;  they  cannot  be  transferred  from 
them  to  others,  and  put  upon  them  by  such  votes  or  acts,  or 
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Ch.  22.  both,  without  such  other  persoD's  consent .  had  in  some  form* 
Art.  1.  There  is  a  material  distinction  between  property  corporation, 
(^ry^^  as  insurance,  bank,  turnpike,  canal,  Sec.  and  mere  governmen- 
tal corporations,  as  towns,  cities,  &c.  These  are  established 
merely  for  the  purposes  of  political  and  municipal  government, 
and  may  be  made  or  altered  by  the  legislature  without  indi- 
vidual consent,  as  is  every  day's  practice,  and  often  altered 
without  corporate  consent,  because  they,  are  only  a  mere 
incorporation  of  powers  for  the  convenience  of  those  immedi- 
ately incorporated  and  of  the  government.  They  do  not  vary 
individual  rights,  nor  are  they  founded  on  any  contracts  pre- 
viously made  by  the  incorporated.  They  may  settle  on  the 
same  tract  of  land,  independently  of  each  other,  and  be  incor- 
.  porated  into  a  town,  without  entering  previously  into  any  con- 
tract whatever  among  themselves.  The  case  b  very  different 
with  such  property  corporations.  In  the  very  nature  of  the 
case  the  first  act  of  the  members  is  an  express  contract  among 
themselves  to  create  their  capital  stock,  to  manage  it  and  to 
share  the  profits ;  by  this  they  fix  exactly  what  each  one  is  to 
do  and  receive.  In  making  this,  each  individual  is  an  inde- 
pendent party,  who  can  sue  and  be  sued,  and  while  few  in 
numbers  they  can  well,  and  often  do  execute  the  contract 
without  any  incorporation,  and  when  incorporated,  their  incor- 
poration is  a  mere  corporation  of  powers,  a  grant  or  gift  of  the 
legislature  to  enable  them  to  manage  theirproperty  or  stock  with 
more  convenience.  But  no  vote  of  a  majcN*ity,  nor  any  cor- 
porate vote  or  legislative  act,  or  these  altogether,  can  vary  the 
terms,  and  rights,  and  burdens  fixed  by  such  contract  without 
the  consent  of  each  and  every  such  independent  party,  ex- 
pressed or  implied  in  some  form  or  manner.  It  is  true  they 
can  provide  in  this  contract,  that  the  terms  of  it  may  be  aker- 
ed  by  a  majority  or  by  a  legislative  act,  or  by  both,  or  in 
other  manner,  and  this  will  be  tlie  individual  consent  of  every 
one,  who  signs  it,  to  the  alteration.  But  no  such  consent  ap* 
pears  in  Currie's  case.  The  case  might  be  dififerent  if  the 
half  quota  was  assessed  to  indemnify  a  loss,  or  to  satisfy 
some  charge  arising  after  said  alteration  in  the  corporation  was 
made,  and  he  was  liable  to  pay  his  assessment  if  he  might 
have  avoided  it  by  witlidrawing.  The  principles  and  distinc- 
tions noticed  in  this  comment  are  essential  to  be  attended  to 
in  all  cases  of  corporations. 
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Ch.  23. 
CHAPTER  XXni. 


ASSUMPSIT.    CARRIERS.  ^ 

Art.  1.  M  persons  carrying  goods  for  hire  are  common  ear--  S«e  BaU- 
tiers.    ^1.  And  if  they  refuse  to  carry  goods  or  money,  having  "^I'siil^; 
conveniences  so  to  do,  an  action  will  lie  against  them,  and  all  imp.  MP.' 
carriers  are  bound  to  deliver  goods  to  the  persons  to  whom  ??^'"^®" 
directed.  Bui.  N.  P.  70 ;  12  Mod.  3,  482.     But  one  is  not  a  S.ZhXi8. 
common  carrier  who  engages,  though  for  hire,  to  carry  the 
goods  of  a  particular  individual. 

^  2.  And  if  goods  or  monies  be  delivered  to  a  common  car-  imp.  M.P. 
rier,  he  is  under  a  contract  in  law  to  pay  or  carry  them  to  the  ??i'Tfg^' 
person  appointed  ^  and  if  he  do  not,  an  action  of  assumpsit  lies  ]  com.  D^ 
against  him.    And  such  is  a  master  or  owner  of  a  ship,  hoy-  288. 
man,  stage  coach,  &c. 

^  3.  In  this  action  there  is  in  the  nature  of  things  some  Iff^ri"^'^ 
mixture  of  contract  and  tort,  or  contract  and  neglect,  or  non-  Q^y^  ch. 
feasance*    Nor  has  it  ever  been  decided  which  preponderates.  176,  a.  6.  See 
There  is  clearly  an  express  or  implied  promise  to  perform  the  ^/b^^^^' 
intended  service,  and  the  failure  to  perform  is  the  neglect;  ch.  76,  a.  3, 
and  this  b  sometimes  attended  with  carelessness,  and  even  9.11.--- 
fraud.     And  so  may  the  case  be  circumstanced,  that  the  injur-  HarrUon  v.' 
ed  party  may  often  have  his  election  to  ground  his  action  on  Green.— 
the  as^mpnt  or  on  the  tort.     A  carrier  rofey  plead  non  as"  "®^-  *''»  *®- 
sumpeit^  or  according  ta  many  cases,  not  guilty.     This  action 
is  founded  on  some  particular  parts  of  the  common  law,  often 
called  the  custom  of  the  realm.     But  every  thing  pecular  in 
this  action  against  carriers  has  resulted  from  the  nature  and 
necessity  of  the  case,  and  a  great  object  has  ever  been  to  pre- 
vent fraud. 

^  4.  In  this  action  of  Garside  against  the  proprietors  of  the  4T.R.682, 
Trent  and  Mersey  Navigadon,  the  defts.  were  charged  as  Garside  v. 
common  carriers  of    hops   from   Stourport  to  Manchester,  oftfrTitmt 
thence  forwarded  to  Stockport,  on  their  undertaking  for  the  pit.  aod  Menejr 
Neglect  in  not  sending  them  from  Manchester  to  Stockport,  com^oy" 
The  hops  were  directed  to  the  pit.  at  Stockport,  and  delivered 
to  the  defts.  to  be  carried  from  Stockport  to  Manchester, 
where  they  arrived  safe,  and  there  were  put  into  the  deft's. 
warehouse,   and  there   were  burnt    by   accident,  the    first 
night  after  put  there,  and  before   any  carrier   came  from 
Stockport  to  whom  they  could  be  delivered.     The  defts.  in 
the  course  of  their  bunness  charged  nothing  for  thus  lodging 
goods  in  their  warehouse.     Judgment  for  ^e  defts.^  who  in 
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Ch.  23.    this  matter  were  viewed  as  mere  warehouse  men.     Had  thejr 
JlrL  1.     been  considered  as  carriers  they  would  have  been  viewed  as 
K^ry^^  responsible  as  insurers^  and  to  prevent  fraud ;  the  keeping  the 
goods  in  the  warehouse  was  for  the  benefit  of  the  owner. 
Carrier  may  detain  goods  for  the  carriage. 
U^-^yn-       §  5.  By  the  common  rules  in  bailment  a  carrier  for  hire 
meDt,  Jones   o^ght  to  be  responsible  only  for  ordinary  neglect,  and  in  the 
144.— Doet.    time  of  Henry  VIII.  it  was  generally  so  holdeo.     And  the 
h  Stud.         f^]Q  seems  to  have  been,  "  that  a  common  carrier  was  charge- 
able in  case  of  a  loss  by  robbery,  only  when  he  had  travelled 
by  ways  dangerous  for  robbing,  or  driven  by  night,  or  at  any 
inconvenient  hour  ;"  that  is,  had  been  guilty  of  some  ordinary 
neglect  at  least. 
1  Inst.  89.—       ^  6.  But  as  early  as  the  time  of  Elizabeth  the  law  was  set- 
Jones  145,     tied  as  it  now  is,  and  if  the  carrier  was  robbed  it  was  held,  he 
was  answerable  for  the  value  of  the  goods.     Aod  as  the  law 
Bui.  N.P.  7a  ^^^^'  >^  ^^  nothing  will  excuse  him  except  the  act  of  Qod  or  of 
71.— 4  Burr,   the  king's  enemies."     Not  as  Lord  Coke  says,  because  of  his 
89^^Co  ^  ^^^^  ^  ^^^  ^^^»  ^^  before  stated,  only  makes  him  answerable 
84.-6  T.  R.   for  his  (Hrdinary  neglect.     But  on  principles  of  sonnd  policy, 
389,  Hyde  r.  lest  being  allowed  the  excuse  of  robbery  &c.,  he  might  coo- 
ComSny''     federate  secretly  with  robbers  and  desperate  villains.   The  act 
from  Trent  to  of  God  is  better  expressed  by  inevitable  accident;  and  the 
Meney.         king's  enemies  are  his  public  enemies,  not  rebels.  See  post,  art« 
4.    This  case  is  consistent  with  that  of  Garside*    In  this  case 
the  defts.  were  not  carriers  between  Manchester  and  Stock- 
port, but  their  transpcurtation  as  carriers  terminated  at  Man^ 
Chester ;  and  if  they  engaged  any  further,  it  was  only  to  see 
the  hops  delivered  to  another  carrier  between  Manchester  and 
Stockport. 
6  T.  R  869        ^  7.  In  this  case  the  court  hekl,  carriers  were  liable  on  con- 
Biddlev.Wii-  tract,  and  must  be  joined  when  the  action  is  on  their  imder* 
sfi^'Za  wsi**  **^'^6*    '^  ^*  ®*  contractu  ;  and  the  declarations  are  generrily 
son  429.—  '  o°  ^^  undertaking  and  assumpsit.    There  can  be  no  doubt  but 
8alk.  282.—   that  this  action  against  carriers  may  often  be  assumpsit,  when 
Cowp.  376.    g]|  idQ  carriers  must  be  joined,  and  the  plea  is  non-^utumpntj 
as  if  a  carrier  for  a  valuable  consideration  undertake  to  carry 
my  goods  to  Boston,  and  refuse  to  receive  or  carry  them,  1 
may  have  asiumptit  against  htm. 

^  8.  But  also  this  action  against  a  carrier  may  be  fountied 

on  iort^  and  the  undertaking  of  the  carrier  be  considered  as 

matter  of  inducement  in  the  action,  and  the  negligence  as  the 

gist  of  it,  then  the  plea  is,  not  guilQr ;  and  if  bfought  agakut 

two  defts.  one  may  be  acipiitted,  and  judgment  agiksc  die 

other. 

OoTitt  9.  As  in  3  East  62  to  70 ;  the  declaration  stated  die  defts. 

Radnidge  h   k>aded  the  pit's,  hogshead  of  treacle  on  their  cart  finr  a  certaiD 

fti. 
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Ireadonable  reward,  to  be  paid  by  the  pit.  to  two  of  A^m,  and    Ch.  23* 

other  such  reward  to  be  paid  by  the  pit.  to  the  third  deft. ;     Art*  3. 

yet  they  so  carelessly,  negligently,  &c.  conducted  themselves    «^v^/ 

in  the  loadbg  of  it  &c.,  that  in  loading  it  the  same  was  let  fail, 

broke,  and  damaged,  and  lost.    Plea,  not  guilty.    Verdict 

against  Rodnidge  with  damages,  and  the  other  two  defts.  were 

acquitted,  and  judgment  accordingly,  after  a  motion  in  arrest 

of  judgment,  on  the  ground  the  gist  of  the  action  was  tart* 

b  this  action  most  of  the  cases  on  this  point  were  cited  and 

considered,  as  2  Wilson  319,  in  which  case  a  like  count  was  Dohon  «. 

joined  with  one  in  trover,  and  held  well,  bebg  sx  ddictOj  md  Clifton, 

not  ex  eontractUj  thou^  arising  out  of  a  contract.     So  2  Ld 

Raym.  909,  respecting  the  hogshead  of  brandy,  which  see,  Ck>tti  t .  B«r> 

post.     On  the  other  side  in  favour  of  the  actions  being  on  ^'^ 

contract  were  cited  Buddie  v.  Wilson,  and  Dale  i;.  HaU,  1 

Wils.  282,  in  which  case  the  declaration  was  in  (usumpiitj  and 

the  plea  nan  aesumpnt.     Lord  EUeoborough  C.  J.  said,  there 

is  no  inconvenience  in  allowing  the  pit.  to  allege  his  gravamen 

if  he  pleases,  as  consisting  in  a  breach  of  duty  arising  out  of 

an  employment  tor  hire,  and  to  consider  that  breach  of  duty 

as  tortious  negligence,  instead  of  considering  the  same  circunn 

stances  as  forming  a  breach  of  promise  implied  from  the  samo 

consideration  of  hire. 

"  By  aHowing  it  to  be  considered  either  way,  according  as 
the  neglect  of  duty  or  breach  of  promise  is  relied  upon  as  the 
injury,  a  multiplicity  of  actions  is  avcnded ;  and  the  ph.,  ao« 
cording  as  the  convenience  of  his  cape  requires,  frames  bis 
principal  count  in  such  a  manner,  as  either  to  join  a  count  in 
trover  therewith,  if  he  have  ai^ther  cause  of  action  for  the 
eottsideration  of  the  court,  other  than  the  action  of  assumpntf 
or  to  join  with  the  assumpsit  the  common  counts,  if  he  have 
another  cause  of  action  to  which  they  are  api^cable,"  as  for 
money  had  and  received  &c. 

Art.  2.  In  what  eases  assumpsit  lies  against  carriers  or  coggs  r.  W 
not.    ^  1.  This  was  a  declaration  in  tart  against  a  earner^  nard.~2 
alleging  that  he  undertook  (without  saying  for  hire  or  reward)  o^LdT'^^'"" 
safely  to  take  up  certain  hogsheads  of  brandy  out  of  a  ceUar  9Q9.  *     ^™' 
and  deposit  them  in  another,  but  that  he  so  negligently  be. 
put  them  down,  that  one  of  them  was  staved.     Plea,  not  guil- 
ty, and  verdict  for  the  pit. '  And  on  a  motion  in  arrest  of 
judgment,  the  declaration  was  held  to  be  good  ;  for  the  gist  of 
the   complaint   was  mirfeasance.     And   Gould  J.  said,   the 
declaration  was  good  either  viray  in  assumpsit  or  tart.     See 
the  declaration  at  large  in  2  Show.  478,  in  Boson  v.  Sanford* 

§  2.  The  declaration  was,  that  the  deft,  at  the  pit's,  request  JgT^Dtte  t 
undertook  to  carry  certain  goods  from  such  a  port  to  such  a  hi^. 
port,  and  in  ^  consideration  thereof  the  pit.  promised  to  pay  him 

VOL.  I.  61 
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Hob.  30.'-2 
Cro.  330. 

Jones  149. — 
1  Stra.  145.— 
Burr  2298, 
Gibbon  v. 
Poynton  k, 
al.— 1  Bac. 
845.— Bui.  N. 
P.  71— 
Lyon  V. 
Metis.— 
Carth.  458, 
Tvly  &  al.  V, 
Morrice,  ciU 
ed  4  Burr. 
2301.^1 
Selw.  328. 


Ld.Baym. 
220,  Mors  v. 
Slew,  cited 
Jones  152. — 
1  Selw.  328. 
1  Bac.  Abr. 
344.— 1  Com. 
D.  289.-1  T. 
R.  18,  27, 83. 
Sutton  V. 
Mitchell. 
1  T.  R  27, 
Forward  v. 
Pittard  —1 
Crancb,  345. 
What  is  (he 
act  of  God  ? 


SO  much  money.  That  the  goods  were  delivered  to  the  defu 
on  board  his  boat,  and  that  he  kept  them  so  negligently  they 
were  spoiled.  Plea,  non  assumpsit.  Proof,  the  goods  were 
damaged  by  water  and  rust;  that  rats  made  a  leak  by  which 
it  happened  ;  that  the  deft,  pumped  and  did  all  he  could  to 
prevent  the  evil.  Held,  the  deft's.  evidence  was  not  admissi- 
ble ;  that  he  was  to  carry  for  hire,  and  safely,  which  was  no 
more  than  the  law  implied.  The  kw  says,  "  every  thrag  is 
negligence  in  a  carrier  or  hoyman,  that  the  law  does  not  ex- 
cuse, and  he  is  answerable  for  goods  the  instant  he  receives 
them  into  his  custody,  and  in  all  events,  except  they  happen 
to  be  damaged  by  the  act  of  God  or  the  king's  enemies. 

^  3.  So  if  a  hoyman  be  robbed,  he  is  liable  for  the  reason 
above  mentioned,  to  prevent  confederacies  and  frauds. 

§  4.  So  a  carrier  is  liable  for  the  loss  of  a  box,  though  he 
be  ignorant  of  its  contents,  unless  he  make  a  special  accept- 
ance; but  the  bailor  may  lose  his  action  by  fraud  or  by  impos- 
ing on  the, carrier.  As  when  money  sent  by  a  stage  coach 
was  hid  in  hay  in  an  old  mail-bag  by  the  bailor,  to  avoid  the 
price  of  carrying  money  ;  the  law  will  not  allow  the  bailor  to 
take  advantage  of  such  a  fraud.  See  6  East  564,  Clarkci  v. 
Gray. 

^  6.  After  several  cases  as  to  fraud  and  concealment  by  the 
bailor  were  decided,  it  was  in  this  case  held,  **  that  the  carrier 
was  liable  only  for  what  be  was  told  of."  The  carrier  was  told 
there  was  in  the  bags  £200,  (these  being  sealed  up)  he  gave 
a  receipt  for  so  much.  •He  was  robbed.  And  the  court  held, 
he  was  liable  only  for  the  £200,  and  that  the  pit.  was  guilty  of 
fraud.  Held  *'  a  common  eiirrier  insures  the  goods  at  all 
events,"  and  it  is  right.  B§t  said  Yates  J.,  surely  he  ought 
to  known  ^*  what  it  is  he  undertakes,  he  ought  not  tobeliahle 
where  he  is  deceived."  In  this  case  Lord  Mansfield  and  the 
court  went  on  the  principle,  that  a  carrier  is  answerable  by 
reason  of  his  reward,  and  ought  to  have  a  price  according  to 
the  risk.  And  the  case  of  Kenrig  t;.  £ccIeston,  Allen  93,  was 
denied  to  be  law. 

§  6.  A  ship  was  lying  in  the  river  Thames  within  the  body 
of  the  county,  and  ^  eleven  persons  armed  came  on  board  of 
the  ship  in  the  river,  under  pretence  of  impressing  seamen, 
and  forcibly  took  the  chests  which  the  deft,  had  engaged  to 
carry."  *'  And  though  the  master  was  entirely  blameless," 
Hale  and  the  court  held,  he  was  liable ;  but  otherwise  as  to 
storms,  pirates,  be.  at  sea.  Abbott  182,  202 ;  Hob.  17  ;  Cro. 
J.  330. 

^  7.  A  carrier  is  in  the  nature  of  an  insurer.  Hence,  he  is, 
when  undertaking  for  hire,  bound  to  deliver  the  goods  at  all 
event?,  except  damaged  or  destroyed  by  the  act  of  God  or  the 
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king's  enemies,  even  though  the  jury  expressly  find  that  they    Ch.  S3, 
were  destroyed  without  any  actual  negligence  in  the  carrier.       jJrL  3. 

^  8.  A  box  of  jewels  was  delivered  to  a  ferryman  who  did  ^^fv>^ 
not  know  what  it  contained,  and  a  sudden  storm  arising  in  the  jooes  i5i._ 
passage,  he  threw  the  box  into  the  sea,  and  the  court  held,  he  Allen  93. 
was  liable ;  but  Jones  adds  a  qusre. 

Held,  if  A  travel  in  a  stage  coach,  and  takes  his  portman-  ^  Boj.  t  P. 
teau  widi  him,  though  he  has  his  eye  on  it,  yet  the  carrier  is  ^^\  pJJ^ 
liable  if  it  be  lost.     And  if  a  coachman  carry  goods  for  hire  more. 
he  is  liable  as  a  common  carrier^ 

^  9.    The  pit.  delivered  goods  to  the  deft.,  a  common  Cro.  Jam. 
bargeman,  to  carry  for  hire,  and  he  so  negligently  kept  them  ^'^^'^J^ 
they  were  stolen.     Plea,  the  deft,  delivered  to  A  to  carry 
them  by  the  pit's,  consent,  who  discharged  the  deft,  of  the 
carriage.     The  pit.  denied  the   discharge.     Demurrer  and 
judgment  for  the  pit. ;  for  the  delivery  by  his  consent  was  not 
material,  but  on  the  discharge  on  this  issue.     Goods  left  in  an  i  U.  Raym. 
inn-yard  whence  the  carrier  starts  is  no  delivery  to  him.  ^* 

Art.  3.  Where  a  carrier  is  not  liable.     He  is  not  liable  Bui.  N  P.  69, 
where  deceived  as  above.     So  he  is  not  liable  where  there  is  ^^g^'cUes'* 
some  inevitable  accidents ;  as  where  the  deft's.  hoy  coming  stm.'  i28, 
through  a  bridge  was  driven  against  it  by  a  sudden  gust  of  post  art.  7. 
wind.     This  was  the  act  of  God,  which  no  care  could  foresee 
or  prevent.    And  it  is  sufficient  the  hoy  or  boat  be  such  a  one 
as  will  probably  perform  the  passage  without  any  extraordi- 
nary accident. 

^2.  So  if  a  pipe  of  wine  upon  the  ferment  burst  in  tlie  Bui.  N.  P.  69. 
wagon  when  gently  driven  ;  for  tlie  fault  is  in  the  wine,  and  jfj"^"^  ^' 
the  insurer  does  not  insure  against  the  defects  of  the  thing 
itself. 

^3.  So  if  I  send  my  servant  with  the  goods  on  board  the  Bol.  l^P.70, 
vessel,  and  he  locks  them  up  and  they  are  lost,  the  carrier  is  r.  Puilen"^ 
not  liable,  for  they  are  not  to  be  viewed  as  in  his  keeping,  but  Stra.  690. 
in  the  keeping  of  my  servant.   But  see  Robinson  «.  Dunmore, 
post. 

^  4.  So  if  the  driver  of  a  stage  coach,  which  only  carries  ^I'^g^^^r 
passengers  for  hire,  loses  their  goods,  the  master  is  not  liable ;  343..  2 
and  if  the  servant  receive  a  gratuity  for  carrying  the  goods  it  Show.  128.— 
makes  no  difference  ;  for  it  is  not  in  the  course  of  his  business.  ^*^*  ^^* 
But  when  goods  as  well  as  passengers  are  carried  for  hire, 
then  the  master  is  a  common  carrier,  and  liable  to  answer  for 
the  goods. 

^  5.  So  if  I  and  several  others  be  in  a  ferry  boat,  and  ^jg^^J^J"' 
\vixQ  on  die  water  a  tempest  arises,  and  all  in  much  danger  of  i28i  Amies  9. 
being  drowned ;  upon  which  to  preserve  the  lives  of  those  on  Steven*.— 
board,  goods,  and  among  die  rest,  mme,  of  great  value,  are  J^^'c^/^"^ 
thrown  overboard ;  the  boatman  is  not  liable,  and  I  can  have 
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DO  action  against  bim.  But  perhaps  all  the  di&rent  eases 
must  be  reconciled  on  this  diistinction.  If  the  tempest  was 
reaaonablff  to  be  eocpeetedf  then  the  ferryman  was  liable ;  for 
be  then  ought  to  have  prepared  for  it :  but  if  not  so  to  be  ex- 
pected, but  the  tempest  was  sudden,  then  it  must  be  viewed 
as  an  inevitable  accident^  and  the  ferryman  not  liable. 
•  §  6.  This  was  atsumpnt  against  a  carrier,  and  the  goods 
CflT"*'  ^'    ^®'®  burnt  by  an  acddentdl  fire.    Judgment  for  the  defts.  as 

^'        '  above. 
6  Bac.  Abr.        ^  "^^  ^^^  '^  ^  carrier  liable  for  not  delivering  goods,  till 
263.  be  is  paid  his  hire ;  for  he  has  a  lien  on  them,  and  has  a 

1  Seiw  337    ^^^  ^^  retain  till  he  is  paid  his  hire  ;  and  as  he  is  bound  to 
»6  East  619.  Carry  goods,  so  he  has  by  law  a  lien  on  them  for  his  hire  in 
carrjring  them,  but  no  farther. 

.^  8.  So  if  a  carrier,  by  printed  articles,  gives  notice  that 
he  will  not  be  liable  for  certain  valuable  goods,  if  lost,  of  more 
than  the  value  of  a  specified  sum,  unless  entered  and  paid  for 
as  such,  and  one  knowing  the  conditions  delivers  such  goods 
above  said  value,  and  conceals  the  value,  and  pays  only  the 
ordinary  price  of  carriage  and  booking ;  the  carrier  is  not 
liable  to  the  extent  of  the  sum  q>ecified,  nor  to  repay  the 
sum  paid  for  the  carriage  and  booking. 

^9.  **  If  a  tradesman,  in  London,  send  goods  by  order  to 
a  tradesman  in  the  countr}',  by  a  carrier  not  named  by  the 
country  trader  ;  if  the  carrier  embezzle  the  goods,  the  coun-* 
try  trader  must  bear  the  loss."  The  reason  of  this  case  does 
not  readily  appear. 

^  10.  If  A  order  goods  to  be  sent  to  him  by  a  particular 
carrier,  though  on  condition  to  return  them,  if  he  dislike  them, 
yet,  on  delivery  to  the  carrier,  the  property  is  vested  in  A, 

R^Jbwn^tJ^*'  ^^^  ^^  ™"^  P®y  ^^^  P"^®  *^"^  ^^^  *°y  ^^^'    ^  carrier, 
who  warrants  the  goods  to  go  safe,  is  liable,  though  their 

owner  send  his  servant  in  the  cart  to  look  after  them. 

Akt.  4.  When  the  carrier^s  tru$t  ends,  fye. 

^  1 .  The  defts.  were  common  carriers  from  Grainsborougb 
to  Manchester.  The  defts.  charged  and  received  cartage  of 
the  goods  to  the  pk's.  house,  the  consignee's  house  in  Man- 
chester, from  a  warehouse  there,  where  the  defts.  usually  un- 
loaded, not  belonging  to  them.  They  were  held  to  be  liable 
for  the  goods  destroyed  by  an  accidental  fire  in  this  ware* 
house  ;  though  they  allowed  the  profits  of  the  cartage  to  a  tlurd 
person,  and  this  was  known  to  tne  consignee ;  and  the  court 
held  that  carriers  are  liable  in  all  cases  but  two,  beii^  as  tn^ 
surers.  The  defts.  here  were  to  carry  the  goods  from  said 
warehouse  ta  the  pit's. ;  for  by  their  said  charge,  it  iqppeaffod 
the  third  person  acted  under  them,  and  then  his  act  way 
theirs. 


Duomore. 


6T.  a889, 
Hyde  v 
Trent  Navi- 
gatioa  Com- 
pany. 


CARRIERS.  481 

^  2.  Tbe  defis.  were  eonrnton  carriers  from  ffiffminghain  to    Cn.  33. 
Loodon.     June  7,  1771,  tbey  received  a  box,  cootaining  119     Art.  5. 
jrards  of  silk,  directed  to  Mr.  James  Ireland,  Prince  street,   Vi^V^^ 
Spittalfields,  London  ;  the  said  box  came  to  the  defts'.  ware-  s  Wilt.  429, 
iiouse  in  London,  June  8,  1771  with  no  legible  directions  on  ^J^^^ 
it,  where  it  remained  a  year.     When  the  pit.  and  Ireland  set-  ^' 

tied  their  accounts,  tbey  found  the  box  had  been  sent  by  the 
tBirroingbam  coach,  and  not  deliTcred.  They  ibund  the  box 
ID  the  warehouse,  and  the  silks  damaged  £29  148. ;  and  the 
deft.  Manning,  refusing  to  make  any  satisfactioo,  he  was  sued. 
The  defts.  neither  delivered  the  silk,  or  gave  any  notice  to 
Ireland  ;  his  name  and  place  of  abode  were  in  the  directory ; 
the  defts.  bad  made  no  enquiry  where  he  lived,  and,  usually, 
liired  a  porter  to  carry  out  the  goods  that  came  by  their  coach 
mad  received  the  portage.  Judgment  for  the  pit. ;  for  car- 
riers are  bound  to  give  notice  in  a  reasonable  time,  to  tbe  per- 
son to  whom  tbe  goods  are  directed,  of  their  arrival ;  and 
must  take  special  care  they  deliver  them  to  the  right  persons. 
In  this  case  the  carriers  remained  liable  a  long  time,  and  until 
the  goods  were  properly  disposed  of, 

^  3.  So  an  action  against  a  carrier  does  not  always  die  with  j  q^'  ^^ 
faim,  but  lies  also  against  his  executors  or  administrators,  for  384. 
the  goods  lost  by  him.    But  this  must  be  understood  to  be  the 
case,  only  where  tbe  bailor  has  an  election  to  sue  the  carrier 
in  assumpni  or  ex  contrixciu^ 

§  4.  The  defts.  contracted  to  carry  the  pit's,  goods  from  nJdi^  r^* 
Liverpool  to  Leghorn.     The  vessel  was  embargoed  at  Fal-  ciarke. 
tnouth  in  the  voyage  two  years.'    Held,  that  after  the  two 
years  expired  when  the  embargo  was  removed,  tbe  defts.  were 
answerable  to  the  pit.  in  damages,  for  not  performing  their 
contract.     The  embargo  was  laid  only  till  the  further  order 
of  the  Idng  in  council ;  was  only  a  suspension  of  the  contract ; 
did  not  terminate  it,  nor  was  the  liability  of  the  defts.  at  an 
end  by  the  embargo,  but  only  suspended  by  it.     No  offence 
agunstour  embargo  law  to  remove  goods  from  one  ship  to  *^'*"^*"^^ 
another,  if  not  to  export  them. 

Art.  6.  Carriers  may  have  assumpsit  far  their  hire  fyc.  ^^.R.  Ifio. 
They  are  bound  to  carry  when  they  have  conveniences,  and 
«re  offered  their  hire,  otherwise  as  to  private  persons. 

^  1.  A  barge  master  brought  assumpsit  for  the  carriage  of  _j^p*  i^'^p' 
divers  goods  for  the  deft,  at  his  request.     So  a  common  car-  288, 289. 
Tier  for  earryinj^  deft's.  goods  in  his  wagon,  Jmj.  ^  ^j^^^  ^^ 

^2.  *It  was  moved  in  arrest  of  judgment,  because  only  a  Bastard  v.  ' 
reasonaUe  reward  was  mentioned,  as  the  carrier's  hire  ;  but  Bastard.-- 
the  4eclaratioo  was  held  good  ^  for  no  certain  sum  might  be  ^  ^*^'  ^^' 
agreed^  and  aa  in  such  ease  the  carrier  may  maintain  a  fimn- 
liMi  fftertti^,  he  is  equally  liable  as  when  there  is  an  expre^ 
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agreement  for  a  particular  sum.  The  quantum  meruit  restff 
on. all  the  circumstances  of  the  case. 

^  3.  The  action  against  carriers  must  be  brought  by  the 
owners  of  the  goods.     (See  Consignments,  Bui.  N.  P.  36.) 

§  4.  Hence,  if  a  tradesman  orders  goods  to  be  sent  by  a 
carrier,  a  delivery  to  him  is  one  to  the  tradesman,  and  the 
property,  instantly  thereon,  vests  in  him ;  he  alone  can  sue 
the  carrier  for  any  loss  or  damage  to  the  goods ;  and  thb  rule 
holds,  as  well  where  the  particular  carrier  is  not  named 
by  the  purchaser,  as  where  he  is.  And  a  delivery  of  goods 
by  the  vendor  on  behalf  of  the  vendee  to  a  carrier,  although 
not  named  by  the  vendee,  is  a  delivery  to  the  vendee,  unless 
the  vendor  especially  agrees  to  transport  them,  then  they  are 
at  his  risk.  Hence  it  seems  to  follow  that  the  carrier  must 
look  for  his  hire  to  the  vendee,  where  there  is  no  special 
agreement  the  vendor  shall  pay  him ;  but  if  the  vendors  or 
consignors  agree  to  pay  the  carrier,  they  may  sue  him  for  not 
delivering  the  goods,  and  he  them  for  not  paying  hb  hire  ;  he 
has  nothing  to  do  with  a  change  of  property.  1  Vent.  119  ; 
Styles  296 ;  1  D.  Sz;  E.  659. 

Art.  6.  Manner  of  declaring  S^c.  §  U  Formerly  in  actions 
against  carriers,  the  pit.  stated  their  employment  as  common 
carriers ;  their  liability  by  the  custom  of  the  realm  ;  a  deliv- 
ery to,  and  acceptance  by  the  defts.  of  the  goods,  to  be  car- 
ried for  a  reasonable  hire  or  reward  ;  concluding  with  the  loss 
or  damage  to  the  goods.  But  the  modern  practice  is  to  de- 
clare in  assumpsit^  and  to  omit  the  above  particulars.  But 
the  declaration  may,  as  above,  be  in  assumpsit  and  join  the 
money  counts,  or  in  tori  and  join  trover.  ''  The  custom  of  the 
realm  is  the  law  of  the  realm,  and  consequently  need  not  be 
set  forth  in  the  declaration ;"  of  which  custom  the  courts  are 
bound  to  take  notice,  without  pleading,  as  they  are  of  any 
public  law.  There  are  two  advantages  in  declaring  in  tort. 
1st.  The  pit.  thereby  avoids  the  plea  in  abatement  for  not 
joining  all  liable ;  and  2d.  he  may  have  judgment,  if  some  of 
the  defts.  be  acquitted  and  some  found  guilty. 

^  2.  Trover  lies  not  against  a  common  carrier  for  merely 
losiTig  goods  entrusted  to  his  care,  without  any  actual  wrong. 
The  proper  form  of  action  is  case.  If  the  carrier,  however, 
has  the  goods  in  his  custody  at  the  time  when  he  refuses  to 
deliver  them,  this  will  be  evidence  of  a  conversion. 

<^  3.  Assumpsit  may  be  maintained  in  the  conunon  form  of 
declaring  against  a  carrier,  for  the  loss  of  goods  above  £5 
value,  ftnd  not  paid  for  accordingly  ;  though  it  were  a  part  of 
the  contract,  proved  by  general  notice  fixed  up  in  the  car- 
rier's office,  and  presumed  to  be  known  and  assented  p  by 
the  pit.,  that  the  carrier  would  not  be  acemswtable  for  more 
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Aan  £5  for  goods^  unless  entered  as  such^  and  paid  for  accor-    Ch.  23* 
dingly.    This  was  an  action  against  the  proprietors  of  a  stage     Art.  7. 
coach,   fof   goods  sent  with  the   plt*s.  wife  in  it,  and  lost*  V^^y^K^ 
But  if  the  ph.  declare  against  the  carrier  generally,  for  his 
negligence,  and  he  pays  money  as  the  £5  into  court,  he  there- 
by admits  the  contract  ar  laid  ;   and  hence  the  pit's,  right  to 
recover  the  full  value  of  the  goods,  not  restrained  by  such  no- 
tice.    However,  6  East  570,  the  court  thought  that  paying 
money  into  court  in  Yate  v.  Willan,  '^  did  not  admit  a  contract 
incompatible  with  the  restrictive  proviso,  as  to  the  amount  of  ^^  ^^'\^ 
damages  to  be  recovered  in  case  of  loss."    Where  such  re-  lan,  and  6 
strictive  proviso  goes  to  defeat  any  action,  it  ought  to  be  stat-  Ewt*  8^» 
ed  in  the  declaration;  where  only  to  restrict  the  damages  to  ^^^  ' 
£5,  as  the  sum  limited  may  be,  then  it  need  not  be  stated, 
but  may  be  in  evidence  to  limit  the  amount  of  damages. 

§  4.   Carrier  is  bound  to  have  his  vessel  tight  and  fit  for  f  ^^'**jf^' 
Ae  purpose.     Hence  he  is  answerable  for  damages  occasioned  ^n" 
by  leakage  ;  and  it  is  doubtful  if  he  can  exempt  himself  from 
this  liability,  by  notice  he  will  not  be  answerable  therefor — the 
lighter  was  leaky. 

Art.  7.  Cases  in  the  United  States.  See  Barrett  v.  Rogr 
ers,  Ch.  21,  where  the  master  of  a  vessel,  a  carrier,  was  not 
held  responsible  for  the  good  order  of  the  goods  on  a  bill  of 
lading. 

§  I.  Held  that  masters  and  owners  of  vessels  who  carry  }^/?^£«.^ 
goods  for  hire,  are  liable  as  common  carriers,  whether  from  ^[  Ro'ssel  fe 
port  to  port  at  home  or  abroad  ;  liable  by  marine  and  common  al.   Wu  on 
law  for  all  goods  lost,  not  arising  from  inevitable  accident,  or  ^»ke  Ontario, 
such  accidents  as  could  not  be  foreseen  or  prevented.     And 
it  is  a  question  for  the  jury  to  decide,  if  the  loss  arose  from 
inevitable  necessity,  not  arising  from  human  intervention,  and 
not  to  be  avoided  by  any  human  prudence.     The  defts.  gave 

Sublic  notice  they  were  carriers  from  the  ports  of  this  lake  to 
lontreal   Sic.  and    of  the    vessels   he.      The   action    was 
against  the  owners,  and  the  master  was  the  pit's,  witness,  who 
stated  he  contracted  according  to  their  orders..  The  loss  hap- 
pened near  Montreal,  out  of  the  jurisdiction  of  New -York  : 
hence,  the  defts.  attempted  to  place  the  case  on  the  marine 
law.     **  A  common  carrier  warrants  the  safety  and  delivery  of 
the  goods,  in  all  but  the  excepted  cases  of  the  act  of  God, 
and  public  enemies }    and  there  is  no  distinction  between  a 
carrier  by  land,  and  a  carrier  by  water  ;"  and  the  marine  and 
common  law  are  essentially  the  same,  so  the  civil  law,  and 
Hindoo  law  and  law  generally.     It  will  be  observed  jhat  this  i  o^  »  p  «*> 
case  was  decided  on  English  authorities.     So  was  one  against  fieii  v.  Reed.' 
a  carrier  by  land  in  1820,  in  Massachusetts;  so  one  in  Geor-     i  D.& E. 
gia  &c.  on  a  voyage  from  Augusta  to  Charleston ;  so  in  Penn-  ^ 
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Ch.  23.    sylvania,  4  Bin.  R.  127,  on  a  voyage  from  Fort  Erie,  in  Upper 
Art.  8.     Canada,  to  Pennsylvania,  "  was  a  conceded  point  the  common 
K^Y^J  '^^  doctrine  applied  to  the  case."    Also  6  Johns.  R  170 ;  8t 
Johns.  R.  248,  proceeded  on  the  ground  the  master  of  a  ves>^ 
sel  is  liable  as  a  common  carrier.    There  is,  no  doubt,  in 
these  respects,  the  same  law  in  every  stato  in  the  Union,  the 
English  law  adcqited  here,  except  Louisiana ;  and  that  state- 
has  the  French  law. 
6  Johns.  R.         $2.  See  liability  of  ship  owners  as  carriers  in  New-York, 

^t»U*tX.v.  ^^'  ^^>  **  ^»  *'  ^®»  ^®"     ^"^  against  the  deft,  as  a  commoa 

M'BlechtQ!     carrier  of  goods  for  hire,  in  a  certain  sloop,  be.     Held,  com-' 

mon  c:»rriers  are  liable  (or  every  injury  which  happens  to 

goods  entrusted  to  them,  except  caused  by  the  act  of -God,  or 

public  enemies.     So  the  sudden  failure  of  the  wind  b  the  act 

of  Grod,  and  excuses  the  carrier,  there  being  no  negligence  oa 

his  part.     Negligent  or  not,  is  a  jury  question.     The  action 

was  against  the  owner  of  the  sloop,  and  the  master  was  used 

as  a  witoess  by  the  pits. 

6Johot.R.         ^3.  Assumpsit  against  the.  owner  of  the  ship   Science. 

170, 180.        Held,  master  and  owners  are  liable  for  goods  embeezled,  be. 

See  this  case — Master  and  Owners,  Ch.  47,  a.  5,  s.  .18. 
lij?**!?'  k*         ^  ^'  Assumpsit  on  a  bill  of  lading  against  the  master  of  a 
9oav,  Laagfa^  *^*P»  ^7  ^®  owner  of  the  goods,  shipped  at  Liverpool,  for  N« 
ton.  York,  for  the  part  embezzled  or  lost  on  the  voyage  ;  admit-, 

ted  to  be  without  fraud  on  the  deft's.  part.  Held,  he  was  lia- 
ble for  the  value  of  the  goods  missing,  according  to  the  clear 
net  value  of  goods  of  like  kind  znd  quality,  at  the  port  of  de- 
livery ;  but  not  for  interest^  if  no  fraud  or  misconduct  be  im- 
putable to  him.  Held  liable  as  a  common  carrier;  see  S 
Caines  219,  cited  as  to  the  rule  of  damages  not  found  settled 
or  discussed  in  the  English  books.  This  rule  of  damages  was 
received  as  the  rule  of  the  marine  law.  Freight  deducted  to 
find  the  net  value. 
^  ^^'  Art.  8.  Several  rules  and  cases.    ^  1.  According  to  Lord 

Mansfield,  the  act  of  Chd  means  no  more  than  a  thing  done 
*^  in  opposition  to  the  act  of  man."  But  the  act^  of  Gody  in 
fact,  are  those  unavoidable  accidents  or  events^  which  human 
prudence  cannot  prevent,  as  storms,  be. ;  and  not  those  man's 
—1  D.'li£.  pnidence  may  prevent.  Hence,  if  rats  eat  a  hole  in  a  strip, 
27.  and  a  loss  happens,  the  carrier  b  liable ;  so  if  by  a  fire,  if  not 

occasioned  by  lightoing. 
1  Str^  146,  ^  2.  It  was  cince  held  the  carrier  of  goods  was  liable  if  rob- 
v."white.^  bed  Ssc.,  though  deceived  by  the  owners ;  but  the  rule  is  now 
Allen  98.—  different.  And  though  to  a  carrier  who  receives  goods  gene- 
t^Vent^.  ^^Yi  ^^  ^^  kinds  of  articles,  without  any  special  qualification, 
^  *  '  a  person  delivering  goods,  need  not  declare  the  contonts  or 
value  of  the  packi^  be  sends;  yet  if  he  be  questioned 
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by  (he  cafrier,  ad  he  tnny  properly  be,  tod  he  gives  fl  false    Ch.  S^ 
accouot,  b^  would,  iti  (i^se  of  a  loss,  recever  no  more  tfaan  be     Art.  8. 
toecffie^.    Id  fact,  where  the  value  is  stated,  at  a  per  centage  V^y*^^ 
abowed  the  darrier,  his  Tiabilhy  will  not  extend  beyond  the 
aum  mentioned.     If  a  passengei*^  take  more  than  the  weight 
aBdwed,  the  carrier  is  not  Hable  for  a  loss. 

§  3.  The  carrier  cannot  divide  his  tonitact  unless  hy  a  seU  6D.&E.80(|p 
tUd  Usage.  He  is  bound  to  deliver  at  the  residence  of  the 
consignee  ;  and  if  a  carri^  put  up  at  the  inn  or  warehouse 
of  another.  Who  alone  receives  the  cohipensation  for  sending 
6ul  the  goods  transported ;  yet  the  carrier's  responsibility  ends 
not  till  the  article  be  safely  delivered  to  the  person  to  whoiti 
it  is  destined  ;  for  it  can  be  of  but  little  importance  to  hold  the 
carrier,  while  on  the  road,  if  immediately  after  his  arrival  he 
can  exonerate  himself  of  the  responsibility,  by  delivering  the 
packages  to  another,  who  tnay  be  totally  unknown  to  the  own- 
er, and  who  may  be  not  worth  a  cent.  This  too  would  be 
splitting  a  contract,  entire  for  carrying  from  one  place  to  an- 
other, without  the  owner's  consent ;  as  there  would  be  one 
contract  with  the  carrier,  another  with  the  innkeeper,  and  a 
third  with  the  porter,  he.  Nor  can  the  same  men  be  carriers 
and  warehouse^men :  that  is,  A  cannot  be  carrier  of  goods  to 
bis  warehouse,  and  there,  as  warehouse-man^  store  them,  and 
charge  his  storage,  and  not  be  liable  as  carrier.  See  thes^ 
principles  settled  in  Hyde's  case,  and  Golden  v.  Bfanning, 
above.  And  Gould  J.  said,  a  carrier  is  bound  to  give  notice 
to  him  to  whom  the  goods  are  to  be  delivered,  whedier  bound 
to  deliver  or  not.  But  the  master  of  a  ship  is  only  botmd  to 
carry  from  "  port  to  porty^  by  his  bill  of  lading. 

^  4.  Oumers  of  vessels  may  be  liable  for  the  act  of  their  |,P.*'^^'» 
master  J  though  they  post  notice  to  the  contrary.  As  where  nerVal.'*'^ 
the  defts.  and  others,  in  Sept.  1798,  posted  in  several  places 
m  Hull,  printed  hand-bills,  giving  notice  thai  in  future  th& 
owners  of  vessels  would  not  be  answerable  for  any  loss  or 
damage,  happening  to  any  cargo,  unless  occasioned  by  the  icant 
(f  ordinary  care  and  diligence  in  the  master  and  ertw ;  in 
which  case  they  would  pay  10  per  cent,  upon  the  l6sS  or  dani- 
age,  provided  such  payment  did  not  exceed  the  value  of  the 
vessel ;  but  that  they  were  willing  to  insure  against  all  acci- 
dents on  receiving  extra  freight  in  proportion  to  the  value  be. 
The  defts.  owned  a  vessel  trading  from  Hull  to  Gainsborough, 
and  the  ph.  put  some  goods  on  board  her,  ignorant  of  said  no* 
ticcy  to  be  carried  to  and  delivered  at  Stockwitb,  a  place  be- 
tween Hull  and  Gainsborough,  as  the  vessel  went  to  Gainsbo- 
rough. For  the  carriage  here  was  no  special  agreement.  / 
She  went  safe  to  Stockwith  and  there  delivered  part  of  her 
cargo,  but  not  the  pit's,  goods ;  being  covered  up  by  goods  t6 
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be  delivered  at  Gainsborough.  The  master  went  on,  and  abe 
was  sunk  between  Stockwith  and  Gainsborough,  without  any 
want  of  ordinary  care  or  diligence^  in  the  ma$ter  or  crew.  It 
was  sometimes  the  practice  to  carry  goods  to  be  left  at  Stock- 
with, to  Gainsborough,  and  to  leave  them  at  Stockwith  in  com- 
ing back  from  Gainsborough  to  Hull.  An  action  on  the  case 
was  brought  against  the  owners :  they  deducted  what  the  dam- 
aged goods  sold  for,  and  brought  into  court  10  per  cent,  on  the 
residue  of  the  pk's  goods  ;  but  judgment  for  him  for  his  whol^ 
loss,  on  the  ground  respondeat  superior.  The  defts*  were 
deemed  answerable  for  this  misconduct  of  their  servant,  who 
might,  and  ought  to  have  left  the  pit's,  goods  at  Stockwith,  as 
he  went  from  Hull  to  Gainsborough ;  as  these  were  matters 
that  respected  his  duty  under  them.  The  court  disregarded 
the  hand-bills  the  defts.  and  other  owners  of  vessels  had  post- 
ed. The  master  so  engaged  to  deliver  the  pit's,  goods  at 
Stockwith,  as  he  went  to  Gainsborough,  without  the  privity  or 
knowledge  of  the  defts. ;  but  it  was  in  the  nature  of  his  busi- 
ness so  to  engage.  The  agents  of  the  pit.  who  shipped  the 
goods  had  before  bad  the  said  hand-bills  delivered  to  them. 

^  5.  JVhen  the  carrier  has  carried  the  goods  his  whole  dis" 
ianccj  his  responsibility  is  at  an  end^  and  after  that  he  may,  as 
to  them,  act  as  a  warehouse-man.  Hence,  a  loss  of  the  goods 
by  fire,  or  other  accident,  while  in  the  warehouse^  waiting  for 
an  opportunity  to  be  sent  to  their  ulterior  destination,  will  fall 
on  the  owner ;  for  warehouse-men  are  not  insurers,  as  car- 
riers are.     4  D.  b  E.  581,  Garside's  case. 

^  6.  It  is,  also,  a  rule,  that  it  is  sufficient  if  the  carriage,  or 
vessel,  or  boat,  he.  of  the  carrier,  be  adequate  to  perform  the 
journey,  or  voyage,  without  any  extraordinary  accident ;  Amies 
V.  Stephens,  above.  The  accident  in  this  case  was  a  sudden 
and  unexpected  gust  of  wind,  in  passing  a  bridge.  But  the 
carrier  is  liable,  if  be  run  into  perils  common  prudence  and 
foresight  may  avoid. 

Abt.  9.  The  common  carrier  is  not  liable^  unless  contracted 
withj  as  a  common  carrier.  ^  1.  In  this  case  a  new  principle 
seems  to  have  been  started ;  hence,  no  authority  was  cited. 
This  was  an  action  on  the  case,  in  common  form,  against  the 
deft,  as  a  common  carrier  by  water ^  from  Wolverhampton  to 
Birmingham  ;  for  negligently  carrying  a  quantity  of  wheat,  of 
the  pit's.,  whereby  it  was  lost ;  also,  money  counts.  General 
issue  pleaded.  This  wheat  was  in  a  warehouse  of  Beckley  b 
Co.  at  Wolverhampton  for  the  pit's,  use,  who  lived  at  Birming- 
ham ;  the  deft,  was  a  common  carrier  between  Birmingham 
and  Wolverhampton,  and  so  on  to  Radford,  lying  beyond  Wol- 
verhampton ;  but  the  carriage  of  goods  between  Radford 
and  Wolverhampton,  and  Wolverhampton  and  Birmingham,  was 
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conducted  by  different  boats.  In  the  scarcity  of  bread  be.  Cr.  23. 
in  1800,  a  riotous  disposition  appeared  at  Wolverhampton;  Art.  9. 
the  mob  pulled  down  one  com  miU,  and  it  was  reported  they 
intended  to  attempt  the  warehouse  of  Beckley  &  Co. ;  there- 
on their  acting  clerk  wrote  to  the  deft,  to  send  an  extra  boat 
fer  this  wheat  as  quickly  and  as  privately  as  he  could,  on  ac- 
count of  the  state  of  the  country ;  he  received  no  answer, 
but  on  Monday,  Sept.  29,  J  800,  finding  a  boat  of  ths  deft's. 
which  had  been  to  Radford,  or  somewhere  beyond  Wolver- 
hampton, and  then  returning  empty  by  Wolverhampton  to  Bir- 
mingham, he  caused  it  to  be  stopped  for  the  purpose  of  taking 
a  quantity  of  wheat  on  board  ;  and  Green,  the  boatman,  mak- 
itig  no  objection  to  the  proposal,  166  bags  of  wheat  were  put 
on  board  for  the  pits.,  and  some  flour  for  a  Mr.  Allen ;  the  bags 
were  put  on  board  in  open  day,  and  the  wharfinger's  clerk  gave 
no  particular  directions  to  the  boatman,  but  he  had  sent  pri" 
^Mtely  to  the  lockmen,  to  have  the  lock  ready  to  let  the  boat 
pass  free  at  any  time  the  boatman  chose  to  go  off.  She  went 
off  in  the  evening  of  said  Monday ;  the  usual  days  for  the 
deft's.  boats  to  go  off  from  Wolverhampton  to  Birmingham 
were  Tuesdays  and  Fridays :  and  this  was  not  one  of  those 
boats,  but  one  used  from  Radford  to  Wolverhampton.  There 
was  another  load  at  the  same  time,  from  the  same  wharf,  that 
went  in  company.  Some  part  of  Allen's  flour  arrived  safe,  for  • 
which  the  deft,  charged  a  freight;  but  166  bags,  that  be- 
longed to  the  pits,  were  seized  by  the  rioters,  4  miles  from 
Wolverhampton,  and  lost  to  the  pits,  and  no  charge  of  freight 
was  made.  The  pits,  never  informed  the  deft,  or  his  boatmen 
of  the  danger.  But  the  deft,  claimed  demurrage  for  the  time 
the  boat  was  detained  by  the  rioters ;  but  this  the  pits,  refused 
to  pay.  The  question  made,  and  for  the  jury  to  decide,  was 
*^  whether  the  bags  were  put  on  boards  according  to  the  usual 
course  of  dealings  with  a  common  carrier. ^^  The  jury  found 
the  bags  were  not  put  on  board  in  the  usual  course  of  dealing 
with  a  common  carrier,  and  so  their  verdict  for  the  deft. ;  and 
the  court  held,  the  verdict  was  right,  either  on  the  general 
ground  of  fraud  in  the  pits.,  or  on  the  circumstances  of  the 
case,  proving  the  deft,  engaged  to  do  the  best  he  could,  but  not 
to  be  answerable  as  a  common  carrier  ;  for  the  violence  of  the 
mob  ;  or  because  it  did  not  appear  that  the  boatman,  whose 
ordinary  employment  was  between  Radford  and  Birming- 
ham, had  authority  from  the  deft,  to  accept  the  goods  at  Wol- 
verhampton, for  Birmingham,  much  less  to  accept  them  in  that 
manner.  The  court  thought  it  was  properly  left  to  the  jury,, 
to  decide  if  the  bags  were  put  on  board  according  to  the  comr 
mon  course  of  dealing ,  vnih  a  common  carrier;  and  if  not, 
then  to  find  for  the  deft. ;  and  that  this  was  correct ;  and  that 
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Ch.  24.    it  wa«  a  proper  question  of /oc/ fop  them  to  d0C]de.     hi. 
Art.  1.    Kenyon  C.  J.  sajd,  '*  diere  is  fraud  apparel  on  tlpte  fiice  of 
\^^^y^^  the  transaction." 

Lawrence  J^  held  the  boatmaui  Green,  di4  pot  ^ct  under 
the  proper  authority  of  the  defts. ;  th^t  \^i  ^s  he  Ptane  J» 
explained  it,  the  boatman,  Green,  had .  Qo  power  fir oip  the 
deft,  to  take  goods  from  Wolverhampton  to  l^irrniogh^Qi,  md. 
that  this  business  the  deft,  assigned  to  another  Qervaotf 
8  Inst.  Ch.  In  this  book  is  a  regular  plea  by  a  carrier,  that  he  wasf  rob- 
^^^'  bed  of  the  goods  entrusted  to  him  to  carry,  and  in  his  plea  he 

states  particularly  how  he  was  robbed,  be. 
2  Maale  k  '  ^  2.  Assumpsit  against  the  deft.,  as  a  carrier  by  w^ter,  from 
Sel.lt  1,6.  Bristol  to  Worcester,  for  not  safely  carrying  sugar,  ipe.  Ho 
had  given  notice  he  would  not  be  liable  for  los^  ^  daQlftg9i 
unless  by  the ,  actual  negligence  of  the  master  pr  nariners. 
Held,  he  had  not  waived  his  noticej  by  paying  previous  losses 
to  the  pits,  for  damage,  without  enquiring  into  the  cause  of 
such  damage. 


CHAPTER  XXIV. 


ACTION  OF  ASSUMPSIT.    CHOSE  IW  ACTION. 


396**897  —  Art.  1 .  A  cho$e  in  action^  is  rather  a  thing  in  poientiaf  than 
Saik.  654,  in  e$se.  All  property  in  action  depends  entirely  upon  6os(rael5, 
Arnoid'scase.  either  expressed   or  implied  :   which  are  Uie  only  refsukr 

— 2  Cniise  6.  -■^..  !•>•  <.r  Ir 

—4  Cruise     m^aos  of  acquinng  a  chose  »n  actum;  on  the  non-performanoe 
162, 172.        of  all  which,  the  law  gives  an  action  of  tome  sort  to  the  injur- 
ed party,  who  regularly  has  no  possession,  till  it  is  acquired  bj 
judgment  and  execution.     But  he  has  property  in  the  eyi- 
dence  of  the  debt,  as  the  bond  8ic. ;  and  may  maintain  trover 
to  recover  it.    Choses  in  action  are  debts  due  from  nations 
as  well  as  individuals. 
SBI^m.         Art.  3.  How  a  chose  in  action^  substafstiattjfj  belongs  to 
1 T.  R.  26,     ^^  assignee,  though  he  must  sue  in  the  name  of  the  assignor. 
g^i««jc«y  V,    Debts  to  the  crown,  however,  were  always  assigsable.     In  thia 
case  a  policy  w&B  assigned  over,  and  it  was  held  it  was  recov- 
ered to  the  use  of  the  assignees,  in  the  ease  of  a  )os9-    Band 
assigned }  see  tiegb  v.  Legh,  Ch*  167,  a«  4. 
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^  3.  In  this  04se  maoy  lutthoriti^  w  €ite4  by  ^u«tiee  Bui-    Ch.  34. 
l^r  to  shew  that  a  chose  in  adion  ia  ww  in  substance  Asaigna-     Art.  2. 
ble,  though  pot  io  form.     It  ha«  loqg  beeq  held  that  the  a»-   i  ^-v^vJ 
aigpmaot  of  a  bopd  is  a  good  copsideratioii  of  a  promise.  4T.R.839, 
But  a  right  of  entry  is  in  no  sense  assignable.  MHier"  "* 

^  3.  In  this  ease  it  was  decided  that  the  assignment  of  a  4  t.Ir.soo, 
€fm$e  in  aciUn^  need  not  h^  by  deed.:  nor  is  it  necessary  in  Howui  bai. 
pleading,  to  set  fi»th  the  manner  of  the  assignment.  J^  Maciven 

^  4.  In  this  it  was  de«id^4  that  a  policy  of  insurance  is  Mass  s.  Jnd. 
ass^gnabkj  so  far  as  to  vest  an  equitable  interest  in  the  as-  S2|][}j*??*' 
signee,  by  the  assured's  assignment,  though  the  underwriter  do  Maitinr    ^' 
i^t  assent,  or  know  of  the  ais^gnment ;  and  after  this  assign- 
ment be  is  not  trustee  tP  the  assured,  but  owes  the  loss  to  the 
assignee,  and  npt  to  the  asanredt 

§  6.  In  legal  strictness,  a  chose  in  actum  cannot  be  assign*^  fo'nead'^' 
ed ;  ''  still  according  to  the  rules  of  e^iulty  and  honest  dealing,  Dupfter/' 
if  the  asdgnee  give  notipe  to  the  debtor  of  such  assignmenlSi 
he  shfdl  not  afterwards  be  suffered  to  avail  himself  of  a  pay-* 
mnnt  tp  the  principal  in  fraud  of  such  notice." 

s)  6.  It  has  been  determined,  that  In  equity,  a  husband  may  %^^^ 
assign  a  chose  in  aetioni  which  he  has  in  the  right  of  his  wife, 
and  which,  also,  he  may  recover  or  discharge. 

^  7.  If  the  obligor,  after  notice  of  4be  assignment,  pay  the  t^^'  JJ^p 
money  to  the  obligee,  he  will  be  compelled  to  pay  it  over  64.         * 
again,  though  payment  without  notice  is  good.    Legh  r.  LiCgh. 

^  8,  The  assignor,  who  has  become  a  bankrupt^  may  sue  winch  v. 
the  debtor  for  the  benefit  of  the  assignee ;  for  by  the  as^  Keeley. ' 
signment,  the  property  is  his  in  equity.  Nor  does  a  debt  due 
to  a  bankrupt,  as  a  trustee  for  ancAher,  pass  under  the  assign- 
ment of  his  effects,  after  the  assi^ior  has  assigned  the  chose 
ffi  action^  as  a  balance  of  accounts  kc.  He  is  merely  trus- 
tee of  the  deft.,  for  the  a^ijpee.  And  the  courts  of  law  will 
now  taks  notice  of  a  trustee,  though  they  did  not  formerly. 

^  9.  So  the  debtor  may  offtet  with  the  assignUj  as  where  Bouimiy  r. 
the  deft,  pleaded  that  he  owed  the  bond  to  the  ph.,  who  held  iT^ft'm. 
it  in  trust  for  one  A,  and  that  she  owed  the  deft,  more  than  SameRudge 
the  amount  of  the  bond.     On  demurrer  to  this  plea  it  was  ad^  "•  ^*"^**- 
judged  good.     So  after  an  assignment,  the  obligee  holds  the 
bond  in  trust  for  the  assignee. 

^  10«  Jn  this  ease,  one  Read  obtained  9l  judgment  and  CJce-  q^^^^j^^^' 
euiion  against  Murry,  and  assigned  them  over  to  Cobb,  with  a  ]^^  HuS-' 
power  of  attwiey  annexed,  to  receive  the  amounts  to  hb,  son's  cas^. 
Cobb's  nse.    He  sent  this  execution  to  Hudson,  a  deputy 
s^ieriiS^  to  collect  of  Murry,  and  to  pay  the  same  to  Cobb. 
i^  this,  Hvidson  assented*    Hudson  received  the  debt  of  Mur- 
r^j  and  before  Hudson  bad  paid  it  over  to  Cobb,  Hudson  was 
attached  09  trusHe  to  Read,  the  judgment  creditor.    But  the 
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Ch.  34.    court  held  that  Hbdson  was  not  trtuiee  to  JteodT,  because  in 
ArL  2.     justice-  and  equity,  the  debt  was  Cobb's  property,  by  virtue  of 
K^X^v^sU  the  assignment.     This  decision  was  in  a  court  of  law. 
V^.^^*       §  1 1.  In  this  case  the  court  decided  that  the  assignment  of 
Martia.  &  policy  of  msufance  vests  an  equitable  mterest  m  the  as- 

signee, without  notice  to  the  underwriter.     Before  notice  to 
him,  this  interest  is  in  the  assignee,  and  notice  to  the  insurer 
is,  that  he  may  have  no  excuse  for  paying  the  assured. 
3  Salk.  120.        §  12.  Where  a  choit  in  action  is  created  by  deed,  as  a 
bond  &CC.  the  destruction  of  the  deed  is  the  destruction  of  the 
duty  itself. 
9  M.  R.  337.       ^13.  See  when  the  assignment  of  a  chose  in  action  is  not 
defeated  by  the  death  of  the  assignor,  and  several  points  as  to 
the  assignments  of  a  chose ;  Dawes,  Judge,  9.  Boylston,  Ch« 
14,  a.  3,  Assignments, 
ch^s"*'??—      k  ^^-  Debts  due  from  foreign  naiionst  are  not  in  mod- 
8  Bof .  k.  P.    em  practice,  usually  confiscated,  but  payment  is  suspended 
IDI.— Beawes  during  a  war  between  the  debtor  nation  and  the  creditor's. 
BL  »)0  case    ^"^  Vattel  thinks  the  debtor  nation,  in  such  case,  has  a  right 
of  the 'Hoop,  to  confiscate,  and  so  the  debts  its  subjects  owe  to  their  enemies, 
\m  — °i3  v^    *^  ^^^^^  forbid  payment  during  the  war.  England  and  the  United 
jr.  71.  States  adopt  the  latter  course.     Such  creditors  cannot  sue  dur- 

ing the  war;  and  on  the  ground,  above  stated,  no  alien  enemy 
can  sue.  And  in  case  of  the  debtor's  bankruptcy,  it  may  be 
proved,  though  not  paid  during  the  war.  But  this  doctrine  of 
suspension  only,  does  not  apply  to  a  contract  made  with  an  en- 
omy  during  a  war ;  for  -such  contract  is  void,  except  in  some 
very  special  cases.  According  to  a  case  in  Parker's  R.  207, 
the  old  law  was  confiscation,  even  of  debts  contracted  in  a 
time  of  peace:  but  this  doctrine  has  been  discontinued  in 
modem  times.  3  Bos.  b  P.  191,  200,  Furtado  v,  Rogers : 
but  such  debts  are  more  properly  considered  as  a  part  of  a 
political  system. 

^15.  Bondf  assigned  in  J^Tew-Jetuy.  The  assignee  of  a 
bond  cannot  sue  the  assignor  on  failure  of  the  obligor  to  pay 
it.  Pennington  20,  Garretts  &  al.  v.  Van  Ness,  id.  21 1.  So 
in  the  case  of  a  sealed  bill.  Penning.  158,  Harris,  admr.  v. 
Clark. 

^16.  By  the  statute  in  New-Jersey,  enabling  the  assignee 
of  a  bond  to  sue  in  his  own  name,  bonds  are  put  on  the  same 
footing  with  personal  property  in  possession  ;  and  the  buying 
and  selling  them  must  be  governed  by  the  same  law.  Pen- 
ning. 158.  In  equiQr  on  the  sale  of  a  chose  in  action,  or  of  a 
right  in  equity,  it  is  a  good  rule  to  give  notice  to  the  debtor 
and  trustee :  this  binds  him.  Tourville  a.  Naisb,  3  P.  W. 
307  ;  Davies  v.  Bustin,  1  Vesey  jr.  247,  249 ;  2  P.  W.  495 ; 
15  Ves.  jr.  354;  2  Taun.  413.     Such  notice  may  give  a 
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preference  to  a  second,  over  a  first  endolrsee,  who  does  not    Ch*  24. 

give  it.     Stanhope  v.  Vemcy,  Co.  Lit.  290 ;  and  9  Vesey  jr.    Art.  3. 

410.    KB  buy  a  chose  in  action  or.  equitable  title  of  A,  6  K^^y^J 

must  abide  by  A's  case,  and  will  be  entitled  to  his  remedies. 

Whitfield  V.  Fausseti   1  Vesey  387;  Turton  v.  Benson,  2 

Vern.  764 ;  7  Vesey  jr.  245  ;  Priddy  v.  Rose,  2  Mer.  86  ; 

1  Dallas  28  ;  1  Yeates  23  ;  Murray  v.  Sylbum,  2  Johns.  Ch. 

R.  443  ;  Norton  v.  Rose,  2  Wa^.  233 ;  Porter  v.  Blacken- 

ridge,  Hardin  24  ;  17  Vesey  jr.  485  ;  3  Atk.  238.     But  if  a 

chose  in  action  or  a  right  be.  be  subject  to  any  lien  &£c.,  and 

the  purchaser  or  assignee  ktunos  ii^  equity  will  not  aid  him 

though  he  pay  a  full  consideration.    Murray  v.  Finch,  2  Johns. 

Ch.  R.  157.    He  is  in  the  shoes  of  the  seller,  Jackson's  case, 

Lane  60 ;  Taylor  v.  Stibberts,  2  Vesey  jr.  437  ;  1  Yeates 

291 ;  2  Bin.  455  ;  2  Munford,  527.  ' 

Art.  3.  Further  cases  in  the  United  States.  The  law  will  n^'peVSnf 
protect  the  equitable  interest  of  the  assignee  of  a  chose  in  ae-  v.  Parker. 
tion  'j  but  the  assignment  must  be  for  an  adequate  considera- 
tion, and  so  appear  by  the  pleadings.  And  a  qusre  is  added 
if  such  assignment  must  not  be  by  deefit  even  though  the 
thing  assigned  is  evidenced  by  writing  only.  It  is  difficult  to 
discern  whence  this  doubt  arose* 

^  1.  Also  see  Ridden,  admr.  v.  Shute,  admr.,  the  ease  of  a 
debt  in  the  probate  office  sold,  Ch.  2,  a.  8.  lo  m      n 

^2.  A  seamanU  future  wages  assignabh  by  parol  fyc.  315  cnicker 
Isaac  Hei^d,  a  seaman  in  the  ship  Favourite,  bound  on  a  voyage  &  Ji.  v. 
to  India  and  back,  owed  the  plt*s.  wife,  while  sole,  $188,85,  Whiuey, 
on  a  promissory  note.  The  deft.  Whitney,  was  supercar- 
go on  the  same  voyage,  and  at  Head's  request,  by  a  memo- 
randum on  the  note,  signed  by  the  deft.,  promised  her  to  pay 
said  sum,  *'  if  Head  should  have  so  much  on  board  said  ship 
on  his  return  to  Nantucket ;"  which  meant,  as  the  pit.  averred, 
if  there  should  be  so  much  due  to  the  said  Head  from  said 
ship.  She  returned,  and  the  pit.  averred  there  was  as  much 
due  he.  Verdict  for  the  pit. — judgment  on  the  verdict.  The 
principle  settled  in  this  case  was  this  :  that  Head,  for  a  valua- 
ble consideration,  and  existing  debt  to  Mrs.  Crocker,  assigned 
to  her,  and  this  he  might  by  parol,  his  wages  due,  and  to  be 
due  to  him  b  the  voyage,  and  the  deft,  having  notice  of  this, 
there  was  imposed  ''  on  him  an  equitable  and  moral  obligation 
to  pay  the  money^'  to  her,  the  assignee,  and  this  was  a  good 
consideration  for  the  deft's.  said  express  promise.  No  objec- 
tion the  assignment  was  of  an  unliquidated  balance  of  account. 
If  the  deft,  promised  to  pay  what  should  be  found  to  be  due 
from  him,  he  became  liable  for  the  amount  when  ascertained. 
Nor  any  objection  it  was  of  monies  to  become  due  in  future. 
The  form  of  the  deft's.  promise  and  the  verdict,  were  relied  on 
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Ch.  24.  as  proving  the  <toft.  was  indebted  to  Heftd  fol  bis  Wftg^s  feti. 
wdr^.  3.     though  this  fact  of  bis  being  so  indebted  Was  not  alleged  in  th^ 

K^TY^^  pit's*  declaration.  The  court  held  the  deft's.  promise  wa$ 
merely  limited,  as  to  its  e:ttent,  and  not  a  condition  precedent 
to  the  performance  of  it*  **  It  is  not  a  promise  to  pay  the 
pit's,  debt,  on  condition  only  of  his  baring  enough  in  his  bands 
to  pay  the  whole  :  but  a  promise  to  pay  to  the  extent  of  what 
he  may  hate  in  his  hands."  There  arises  on  this  case  but 
one  doubt,  if  any ;  and  that  is,  bow  the  court  could  presume 
the  jury  found  a  verv  materia)  fact  to  be  true,  to  wit :  the  defVi. 
being  indebted  to  Heady  when  this  fact  was  not  alleged  in  the 
pit's,  declaration.  That  only  averred  so  much  due  to  Head 
from  the  ship.  The  general  rule  being,  the  proof  must  be  ac* 
cording  to  the  allegations,  and  the  verdict  according  to  the 
proof. 

1  Cranoh4a3.  ^  3.  Cases  in  the  federal  courts.  The  meaning  of  the  rules 
a  ehose  in  action  is  not  assignable. 

L«'*w?**  A  had  an  open  account  with  B,  and  assigned  it  to  C,  wiA 

342,  Win-        %^,  r  .„  1  .      «  -  .A 

Chester  v.       -^'s  assent.    A  may  still  sue  the  account  m  his  name  agamst 

Hackiey.       B  for  C's  use ;  buii^B  may  off-set  his  claims  against  C.     Ch^ 

168,  a.  6,  s.  8. 

6  Cranch  82,      ^  4.  A  bond  sued,  breaches  assigned,  and  a  jury  to  assess 

hT ^"  ^       damages,  is  not  assignable  as  a  ehose  in  action^  on  the  statute 

"^^    ■      of  Virginia  :  the  debt  is  too  uncertain.     Only  a  money  debt  is 

assignable  by  the  act  of  J  748, 

6Craiich204,      ^  5.  In  Virginia,  the  assignee  of  a  negotiable  note  sued  the 

Stewart  r.  maker.  Held,  he  might  setH>ff  such  note  as  he  held  ac^ainst 
AodenoD,  in,  .  t«iti  •  *•»  .         °,.       .. 

error.  the  assignor  at  the  time  he  had  notice  of  the  assignroebt  of 

such  chose  in  action ;  though  the  note  to  said  maker,  was  dot 
due  at  the  time  of  the  notice,  but  became  due  before  the  note 
sued.    The  act  of  Virginia  provides  that  assignments  of  bonds, 
bills,  and  promissory  notes,  and  other  writings  obligatory  for 
payment  of  money  or  tobacco,  shall  be  valid ;  and  an  assignee 
of  any  such,  may  thereon  maintain  an  action  of  debt  in  his 
own  name,  but  shall  allow  all  just  discounts,  not  only  against 
himself,  but  against  the  assignor  before  notice  of  the  assign^ 
ment  was  given  to  the  deft. 
Toller's  L.  of      Choses  in  action^  bow  assets  &c.  in  the  hands  of  executors 
^ff^EiJ56.  ^^^  admrs. :  generally,  not  till  recovered.     They  are  entitled 
—8  Bac.  Abr!  to  all  the  debts  of  the  deceased,  accrued  in  his  life  time ;  as 
^'  judgments,  recognizances,  debts  due  on  special  contracts,  as 

for  rent ;  or  on  bonds,  covenants,  &cc.  under  seal ;  or  on  sim- 
ple contracts,  as  notes  and  promises,  expressed  or  implied. 
So  to  damages  for  trespasses  on  the  deceased's  goods  in  his  life 

Lp*"h  ^\S9  ^^^*  ^^  ^  ^^'  ^'  ^'  '^'  ^  '^^  converting  them,  or  for  a 
— a^c.  Abr.  trespass  with  cattle  in  his  close,  or  for  cutting  his  growing  com, 
69.  a  cbattely  and  carrying  it  away  at  the  same  time ;  and  so  to 
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flanages  for  esrery  other  bjury  done  to  the  penKHNil  esttte  of   Ch.  24. 
the  deceased  in  tus  life  time ;  so  for  a  breach  of  a  covenaot  as    Art.  4. 
to  personal  things,  though  it  sound  id  the  realty,  as  for  not  as-    ,^^\^^^ 
suring  lands,  if  brolceo  in  the  te9tator*i  Itfetime.     Com.  D. 
adnir.  B.  13,  aad  covenant,  B.  1.     And  the  damages  in  all  Com.D. 
these  cases,  when  lecovered,  are  Mtete.     So  if  a  bail  bond  adnir.B.  13. 
be  assigned  to  A,  his  executor  recovers  on  it  as  a  vested  in-  '^^'  ^'' 
tereet.     Com.  D.  admr.  B.  13.     So  if  damages  accrue   to  Com.D. 
the  testator  by  an  escape,  or  false  return,  or  deuiner  of  mon-  ^-Jl^oil* 
ey  by  an  officer,  his  executor  recovers  them  as  aueis.     I 
Salk.  12.     So  on  writs  of  error  or  audita  querela^  the  dama- 
ges come  to  his  executor  or  admr.  as  as$eti.    3  Bac.  Abr.  60. 
So  he  is  entitled  to  rctplevin  of  the  deceased's  goods.     1  Sid. 
82.     In  all  these  cases,  the  action  accrues  to  the  deceased  in 
his  lifetime,  and  the  case  is  the  same  where  it  accrues  after 
his  death,  on  a  right  in  him  ;  as  if  A  covenant  to  lease  land  to  B 
on  a  certain  day,  and  be  dies  before  the  day,  and  tease  made  } 
A  must  make  it  to  B's  executor,  and  it  vests  in  him  as  ejeecu^ 
t&r^  and  is  ossete,  or  if  A  refuse,  his  covenant  is  a  chose  in  ac- 
tion, B's  executor  can  enforce  :  the  damages  he  recovers  are 
asseu.     Plowd.  286.     A  deceased  pit's,  bail  bond  assigned 
to  his  executor  is  assets,  as  much  as  if  assigned  to  the  deceas- 
ed.    Fortes.  370.     So  if  his  debtor  in  execution  escape  af- 
ter the  pit's,  death.     Com.  D.  admr.  B.  13. 

Art.  4.     Chosei  in  action^  if  assignable  in  their  nature. 

^  1.  The  general  question  is  what  choses  in  action^  or  con- 
tracts are,  in  their  nature^  -or  on  the  special  terms  of  themi 
so  assignable,  negotiable,  or  endorsible,  as  to  enable  the  as- 
signee or  endorsee,  to  sue  them  in  his  own  name.  But  the 
more  immediate  question  is,  whether  a  money  note  made  pay-  "^ 

able  to  one,  or  to  his  order^  is  so  assignable  or  endorsible,  in« 
dependent  of  any  statute.  It  is  very  important,  in  every  state 
b  the  Union,  to  know  what  is  negotiable  paper  in  each  state  ; 
because  such  paper,  or  contracts,  made  in  each  state,  very 
often  circulate,  and  are  suable  in  every  state  ;  and  there  is  no 
subject  on  which  our  law  is  more  unsettled  ;  because  what 
contracts  are  so  assignable  in  their  nature,  or  on  general  prin- 
ciples, independent  of  any  statute,  is  yet  uncertain  ;  because 
many  of  the  states  have  adopted  the  said  statutes  of  W.  3, 
and  Anne,  cited  Ch.  20,  a.  3,  and  several  have  not ;  and  be- 
cause several  states  have  statutes  on  this  subject,  varying  more 
or  less  from  those  English  statutes,  as  Vh'ginia  &c.  Also,  in 
some  states,  bills,  notes,  orders,  and  other  contracts,  usually 
ma(le  negotiable,  as  above,  are  left  to  rest  wholly  on  the  prin- 
ciples of  the  common  law,  including  the  law  merchant. 

^  2.  The  general  principle  clearly  is,  that  a  chose  in  action^ 
or  a  right  in  one  to  sue  another,  to  recover  money  or  property 
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Ch.  24.  in  a  court  of  justice,  is  not  assignable,  so  as  to  enable  the  as- 
Art.  4.  signee  to  sue  in  his  oum  name.  The  policy  of  the  law  for- 
i^^\^J  bids  such  assignments,  in  order  to  prevent  lawsuits  being 
brought  up  and  multiplied,  by  men  more  litigous  or  better  able 
to  carry  them  on,  than  those  having  the  origiual  right  to  sue. 
But  there  are  three  kinds  of  exceptions  to  this  general  rule. 
1st.  In  chancery,  or  equity  courts,  and  when  the  king  has  been 
a  party,  as  courts  of  this  kind  have  been  viewed  as  having 
such  a  controul  over  the  motives  and  conduct  of  the  parties, 
by  examining  them  on  oath  &c.,  as  to  be  able  to  prevent  abus- 
es in  thus  transferring  a  right  to  bring  suits ;  and  kings  in 
general,  suing  for  the  public,  as  being  not  likely  to  practise 
abuses  in  such  cases.  2d.  kind  of  exceptions  are  those  made 
by  statutes  enacted  by  our  legislatures,  now  so  numerous. 
These  statutes  are  many  and  variant  in  their  principles  and 
provisions.  There  have  been  but  few  judicial  consu*uctions 
upon  them.  It  is,  therefore,  at  present,  in  vain  to  attempt  to 
show  how  far  these  statutes  make  contracts,  or  choses  in  aC" 
tion^  assignable  or  not.  The  3d  kind  of  exceptions  are  such 
as  the  reason  of  the  law  has  introduced,  to  promote  and  facili- 
tate commerce  and  money  operations;  the  benefits  of  which 
have  been  considered  greater  than  the  evils  to  be  feared  in 
assigning  or  transferring  in  such  cases,  the  right  to  bring  ac- 
tions. A  foreign  bill  of  exchange,  or  as  once  called,  ouUandj 
payable  to  order,  has  ever  been  an  exception  to  the  general 
rule,  and  within  this  3d  exception.  On  the  other  hand,  every 
contract  not  payable  to  order,  or  bearer,  has  ever  been  sub* 
ject  to  this  general  rule  ;  not  by  statute  exempted  from  it. 
The  said  English  statutes,  and  some  of  our  state  statutes, 
make  inland  bills  and  money  notes,  payable  to  order ^  assignable 
as  foreign  bills  are.  How  far  such  inland  bills  and  money 
notes  were  so  assignable  as  to  enable  the  assignee  or  endorsee 
to  sue  in  his  own  name,  before  said  statutes  were  passed,  is 
the  question  now  to  be  considered ;  and  a  very  material  ques- 
tion it  is  i  for  if  before,  so  assignable,  they  generally  remain 
80,  notwithstanding  most  of  our  state  statutes  on  the  subject. 
To  form  correct  ideas  on  this  subject,  we  must  resort  to  the 
decisions  made  before  said  English  acts  were  passed,  espe- 
cially that  of  Anne. 

§  3.  A  chose  in  action,  or  contract  to  pay  monies  to  one,  or 
to  his  order,  before  the  9  fa  10  W.  3,  c.  17.     When  a  con- 
tract was  so  made,  it  was  evident  the  parties  meant  it  should 
be  negotiable,  so  as  to  enable  the  assignee  to  sue  in  his  own 
name.     But  this  intention  could  not  support  his  action,  further 
EngUib  Stat-   than  the  law  sustained  it.     And  it  clearly  was  a  question,  if  the 
24)*viwiheath  '^^  ^*^  sustain  such  an  action  on  a  note  fac.     Cases.     Six 
V.  'Tomer,  2  last  404.— 2  Keb.  155. 
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hundred  years  ago,  "  the  old  and  rightful  custam^^  of  mer-    Ch.  24. 
chants  was  recognized  in  Magna  charta^  ch.  30,  and  often  in    Jlri.  4. 
subsequent  statutes  ;  and  so  was  the  law  fnerchani.    Two  cen-  K^^y^J 
turies  ago,  Hobart  C.  J.  said, ''  the  custom  of  merchants  is  part 
of  the  common  law,  of  which  judges  ought  to  take  notice  ;" 
and  ever  since,  this  has  been  the  settled  opinion.     Still  we 
find  no  decisions,  shewing  to  what  contracts  and  actions  this 
custom  extended  ;  but  early  in  the  reign  of  Charles  II.  it  was 
held,  the  law  of  merchants  was  the  law  of  the  land,  and  was 
good  for  any  one  without  naming  himself  merchant. 

^  4.  It  was  for  a  long  time  deemed  necessary  to  shew  or  12  Mod.  16» 
jrfead  this  custom,  but  A.  D.  1691,  it  was  held  not  necessary  ;  Jo^^^^^g^^ 
as  in  this  case  an  action  was  brought  by  an  endorsee,  against  &  al.-'  i 
the  drawer  of  a  bill  of  exchange.     The  pit.  stated,  the  deft.  Show.  318, 
drew  it  according  to  the  custom  of  merchants,  on  W.,  mer-  pJI^^^ 
chant  at  Rotterdam,  payable  to  H.,  and  alleged  the  custom  ;  Mod!  27. 
that  H.  assigned  the  bill  to  the  pit. ;  that  he  tendered  it  to  W. ; 
and  that  he  did  not  pay  it — was  protested  be.     Judgment  for 
the  ph. ;  and  held,  1st.  '^  the  law  of  merchants  is  jus  gentium^ 
and  is  part  of  the  common  law ;"  and  ergo,  ^*  it  is  not  neces- 
sary to  shew  custom  of  merchants."     A   D.  1 693,  there  was  carth.  260 — 
a  like  decision,  and  held,  also,  setting  forth  such  custom  spe-  12  Mod.  37, 
cially  in  the  declaration  is  but  surplusage.     Also,  a  bill  of  ex-  steward^l- 
change,  payable  to  A  or  bearer,  is  not  assignable;   but  one  Salk.  116.— 
payable  to  order  is,  by  the  authority  given  in  it.     This  was  ^*"**  ^^» 
said  in  regard  to  an  inland  bill,  drawn  by  the  deft,  on  himself;  g^ld  v? With- 
and  it  is  observable  the  court  said  this  bill  was  assignable  by  eriey. 
reason  of  the  authority  given  in  it.    2d.  Held,  this  was  a  good    > 
bill  between  the  endorser  and  the  endorsee,  "  for  the  endorse- 
ment is  in  the  nature  of  a  new  bill."     3d.  One's  drawing  a  bill 
makes  him  a  merchant  quoad  hoc. 

A.  D.  1696,  Treby  C.  J.  said,  "  that  bills  of  exchange  at  J^^y™- 
first  were  extended  only  to  merchant  strangers,  and  afterwards  q  lIuch. 
to  bland  bills  between  merchants  trading  one  with  another  1585,  Brant- 
here  in  England  ;  and  after  that  to  all  traders  and  dealers,  and  y^^^/l. 
of  late  to  all  persons  trading  or  not,  and  there  was  no  occa-  a  Mod.  29, 
sion  to  allege  any  custom,"  and  this  was  not  denied  by  any  of  30. 
the   other  justices.     This  was  before  the  9  fa  10  W.  III. 
And  even  Lord  Holt,   A.  D.  1702,  said,  **  all  the  difference 
between  foreign  and  inland  bills  is,  that  foreign  bills  must  be 
protested  before  a  public  notary  before  the  drawer  may  be 
charged,  but  inland  bills  need  no  protest."     Many  other  cases 
shew,  that  inland  bills  were  assignable  independent  of  any 
statutes,  so  as  to  enable  the  assignee  to  sue  in  his  own  name,  ^  ^^^j^ 
though  there  no  doubt  was  a  time  when  the  law  merchant  was  son  109,  Ma- 
viewed  "  as  confined  to  cases  where  one  of  the  parties  was  a  lynef-Marim. 
nierchaot  stranger."    ProbSbly-as  late  as  1640  or  1650.  . 
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^  5.  But  if  A  mtde  bis  waofMj  Boite,  therein  promisuiig  to 
pay  £\0  to  B  or  to  bis  order,  and  B  eedorsed  ii  toC,  could  C 
in  his  own  name  soe  A  as  nrakeri  or  B  as  endorser,  indepen- 
dent of  any  statute  ?  This  was  the  Utijgated  qoestion  which 
produced  the  said  3  b  4  of  Anne.  In  this  case,  BuHer  o.  Crips, 
the  note  was  in  this  form,  "  Ipr&mi$e  to  pay  J.  S.  or  nfrder 
the  ium  of  £100  on  aceoum  of  wine  hetd  of  him.**  J.  S.  en- 
dorsed this  note  to  another,  the  pit.,  he  brought  the  actioB 
against  the  maker,  and  declared  on  the  cuslom  of  merchants 
as  upon  a  bill  of  exchange.  MoMn  m  arrest  of  judgment. 
Lord  Holt  said,  such  notes  were  *^  only  an  inventioo  of  the 
goldsmiths  of  Lombard  street,  who  had  a  mmd  to  make  a  hrw 
to  bind  all  that  did  deal  with  them."  The  opinion  of  the 
court  appeared  to  be  for  arresting  the  judgment,  and  thai  the 
endorsee  might  have  sued  in  the  endorser's  name ;  and  thai 
these  notes  are  not  in  the  nature  of  bills  of  exchange. 

Comyns  speaks  of  a  bill  of  debt  withotit  seal,  that  bound  the 
merchant  to  pay  money  at  such  a  day.  And  such  a  bill  bind- 
ing without  seal  was  by  the  custom  of  menchants,  and  so  witb* 
out  witness  or  delivery  might  be  made  payable  to  bearer  and 
on  demand  ;  so  it  might  be  made  and  subscribed  by  the  mei^ 
chant's  servant.  So  a  bill  of  debt  to  a  person  certain,  might  be 
assigned  to  another  totiet  quoties.  He  then  refers  to  the  3  & 
4  of  Anne.  Some  think  this  bill  of  debt  described  by  Maly- 
DBS,  p.  75,  and  noticed  by  Comyns,  was  a  money  note  so 
assignable  as  to  enable  the  endorsee  to  sue  in  his  own  name. 
But  this  is  very  questionable,  and  for  two  reasons  among 
others.  1.  Maiynes  describes  a  material  feature  in  this  bill  of 
debt,  never  it  is  conceived  a  part  of  the  English  or  our  money 
note ;  for  Maiynes  says,  if  a  bill  of  debt  be  signed  by  two  or 
more  as  principak,  each  is  bound  by  the  custom  of  merchants 
only  for  his  part.  2.  He  made  his  bill  of  debt  rest  on  the 
custom  of  merchants. 

§  6.  The  modem  doctrine  is,  "  that  before  the  statute  of 
Anne,  promissory  notes  were  not  assignable,  or  endonible  over 
within  the  custom  of  merchants,  so  as  to  enable  the  endorsee 
to  bring  an  action  in  his  own  name  against  the  maker." 
Though  this  doctrine  is  general,  it  is  not  universal.  There  are 
decisions  both  ways. 

^  7.  Deeieions  in  support  of  this  doctrine.  The  deft,  gave 
to  the  pit.  a  note  by  which  he  promised  to  pay  to  him  so  much 
money  or  to  his  order.  The  ph.  sued  the  note  and  declared 
on  the  custom  of  merchants,  also  laid  a  general  indebiiaiui 
assumpsit.  On  the  general  issue  entire  damages  were  given  ; 
and  on  a  motion  in  arrest  of  judgment,  held  by  the  court  (B. 
R.)  "  that  this  is  not  within  the  custom  of  merchants,  and 
being  no  specialQr,  no  action  cs&  hi  grounded  on  it."  And  the 
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iDaargiDal  sole  is,  **  actioD  lay  not  on  a  promissory  note  before    Ch.  24. 
the  statute."     In  this  case,  as  the  action  was  brought  by  the    Art.  4. 
promisee,  the  question  as  to  negotiability  could  not  arise.    But  V^V^i^ 
iffl  held,  the  promisee  eould  not  sue  on  the  custom  of  mer- 
chants ;  quere,  if  an  endorsee  could.     In  this  case,  as  cited 
in  Lord  Raymond,  Holt  is  made  to  say,  that  in  Horton  v. 
Coggs  it  had  been  held,  that  such  a  note  was  not  a  bill  of  ex- 
change withm  the  custom  of  merchants,  and  that  this  promise 
was  '^  not  sufficient  m  law  to  raise  a  promise." 

^  8.  Error  of  a  judgment  in  the  Common  Pleas,  on  a  like  Salk.  129, 
note.  The  pit.  deckred  there  was  a  custom  in  London  among  ?<>*««  v- 
merchants  trading  there,  that  if  a  merchant  signed  a  note,  i  Ao^e! 
promising  to  pay  to  J.  S.  or  order  be.,  he  became  bound  by 
the  custom  of  merchants  to  pay  be.    Judgment  reversed, 
which  had  been  given  for  the  pit.    And  Hoh  C.  J.  said,  '^  this 
custom  to  oblige  one  to  pay  by  note  without  consideration  is 
void  and  against  law."     Same  case  2  Ld.  Raym.  759. 

^  9.  In  this  case  on  a  motion  in  arrest  of  judgment  the  de-  Burton  v. 
cision  was,  as  in  Clerk  v.  Martin,  that  such  a  note  is  not  within  Raym^m— 
the  said  custom ;  but  that  the  declaration  ought  to  be  on  a  i  Anne. 
mmiuatva^  and  the  note  given  in  evidence  ;  for  the  rule  is  ex 
nudo  be,  as  in  Potter  v.  Pearson,  and  the  whole  court  re- 
cognised Clerk  V.  Martin  as  law. 

^10.  This  was  error  from  the  C.  B.,  two  counts :  1 .  On  the  Williams  r. 
said  custom  on  a  note  given  by  the  deft,  to  the  pit.  and  pro-  Cutting, 
raising  to  pay  him  so  much  money  :   2-  Indebitatus  assumpnt.  f^Lsame 
Several  damages  assessed.     But  only  ore  judgment  assigned  case  2  Ld. 
for  error,  that  the  count  on  the  custom,  was  void,  and  the  Ray™-  825. 
judgment  was  reversed  in  toto.    And  Hoh  C.  J.  said,  ''  all  the 
judges  were  of  opinion,  that  a  declaration  on  the  custom  of 
merchants  on  a  note  subscribed  by  the  deft,  to  the  ph.  for  so 
much  money,  or  promising  so  much  money  was  void  ;  for  it 
tended  to  make  a  note  amount  to  a  specialty."    And  BuUer  v. 
Crips,  above,  was  decided  2  Anne.  In  this  case,  and  in  this  only  BuIIer  v. 
of  all  these  cases,  did  the  endorsee  bring  the  action.  And  Holt  ^"P^- 
C.  J,  added,  (in  BuUer  v.  Crips)  and  sure  to  allow  such  note 
to  carry  any  lien  with  it  were  to  turn  a  piece  of  paper,  which 
is  in  law  but  evidence  of  a  parol  contract,  into  a  specialty,  and 
besides  to  empowm*  one  to  assign  that  to  another  which  he 
could  not  have  himself ;  for  since  he  to  whom  this  note  was 
made  could  not  have  this  action,  how  can  his  assignee  have  it  ? 
And  he  said  further,  that  these  notes  are  not  in  the  nature  of 
a  bill  of  exchange,  and  that  if  <*  endorsee  had  brought   this 
action  against  the  endorser  it  might  peradventure  lie,  for  the 
endorsement  may  be  said  to  be  tantamount  to  drawing  a  new 
bill  for  so  much  money  as  the  note  is  for,  upon  the  person  that 
pve  the  note,  or  he  may  sue  the  first  drawer  in  the  name  of 
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Ch.  24.    the  endorser  to  the  endorsee V  use ;  bat  it  is  observable  diis 
Art.  4.      action  by  the  endorser,  that  is,  payee,  against  the  drawer  of 
K^^v^J  the  note,  is  precisely  that  of  Clerk  v.  Martin  &c. 
3  k  4  of  §11.  Soon  after  the  decisions  in  these  cases,  and  some 

▲one.  others  less  important,  and  many  dictums  and  arguments  on 

this  subject,  the  English  parliament  enacted  the  3  &  4  of  Anne, 
before  cited,  chapter  20,  art.  3 ;  this  statute  recited,  that  it 
has  been  held  that  money  notes  are  not  negotiable,  so  as  that 
the  assignee  may  sue  in  his  own  name,  and  then  provided  for 
their  being  negotiable  when  payable  to  order  or  bearer  &c. 
This  statute  has  a  very  important  bearing  on  this  subject, 
though  not  absolutely  considered  such  notes  as  not  negotiable 
so  as  &c.  It  is  fairly  to  be  supposed,  that  if  parliament  un- 
derstood that  those  decisions  were  wrong,  above  stated,  it 
would  have  left  them  to  be  corrected  by  after  decisions,  and 
that  it  would  not  have  interfered.  But  from  the  recitals  in, 
and  the  enactments  of  that  statute,  it  is  fairly  to  be  inferred, 
that  parliament  thought  negotiable  money  notes  were  very 
useful  in  the  then  increasing  extension  of  trade,  and  that  by 
the  strict  rules  of  law  they  were  not  negotiable  ;  at  any  rate 
it  was  do'ibtful  if  they  were,  and  therefore  it  enacted  a  statute 
expressly  making  them  negotiable  as  bills  were.  Also  it  will 
be  observed,  that  act  considered  these  notes  not  negotiable  in 
their  nature,  as  well  as  not  within  the  custom  of  merchants, 
and  so  they  have  been  generally  considered  since  in  their 
nature  unaided  by  any  statute,  and  on  this  ground  was  Mande- 
ville  V.  Riddle  decided.  Ch.  20,  a.  10,  s.  16.  For  if  the  note 
in  that  case  had  been  negotiable  in  its  nature,  and  in  virtue  of 
the  authority  given  in  it,  there  was  nothing  in  the  statute  of 
Virginia  to  take  away  this  its  negotiability.  And  if  so,  then 
an  endorsee  might  have  recovered  against  a  remote  endorser 
ou  a  proper  count,  but  the  contrary  in  that  case  was  held  by 
Dunlop  r.  the  Supreme  Court  of  the  United  States.  And,  therefore, 
i'cranch367  '"directly  disapproved  of  the  decision  made  in  favour  of  such 
to  461.  negotiability  of  money  notes  in  their  nature  in  Diinlop  v.  Sil- 

ver &  al.  by  two  of  the  judges  in  the  Circuit  Court  in  the 
district  of  Columbia,  against  the  opinion  of  Judge  Marshall, 
about  a  year  before  the  decision  in  Mandeville  v.  Riddle.  It 
is  1TU(^  in  Mandeville  t^.  Riddle,  there  was  only  indebitattti 
asmmpmt  for  money  had  &c.  which  lies  only  between  privies, 
the  endorsee,  and  his  immediate  endorser.  But  if  under- 
stood, tt)e  note  was  in  its  nature  negotiable  ^as  a  bill  is,  no 
dorjbt  another  count  would  have  been  added. 
M«(ync5  71  ^  12.  Malynes  in  his  lex  Mercatoria^  published  A.  D.  1686, 
10  7(i.  speak  i  tig  of  bills  of  debt  among  merchants,  traders,  and  others, 

s^y^  expressly,  that  '^  the  common  law  of  England  is  directly 
against  this  course  5  for  they  say  there  can  be  no  alienation 
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from  one  man  to  another  of  debts ;  because  they  are  held  Ch.  24. 
choses  in  action^  and  such  whereof  no  property  can  pass  by  Art*  4. 
assignment  or  alienation,  and  many  good  lawyers,  as  well  as  ^^y^^ 
merchants,  do  wish  that  there  were  an  act  of  parliament  made 
for  establishing  a  like  course  in  England  ;"  that  was,  to  make 
bills  of  debt  negotiable  there,  as  they  were  in  Amsterdam,  Mid- 
dleborough,  Hamburgh,  he.  Malynes  then  wrote  two  chapters 
to  shew  the  manner  of  bills  beyond  the  seas,  the  setting  over  of 
bills  of  debt,  (and  his  given  form  of  one  contained  value  re- 
ceived in  merchandise  be.)  as  to  selling  these  bills  obligatory, 
as  he  calls  them,  (though  be  annexes  no  seal  or  witness  to  his 
prescribed  form,)  and  the  general  benefits  in  assigning  them 
being  made  payable  to  bearer.  And  further,  Malynes  pro- 
posed to  establish  in  England  the  usage  of  these  bills  of  debt, 
and  so  implying  clearly,  that  about  nineteen  years  before  the 
said  3  b  4  Anne  they  were  not  much  used  in  England ;  he 
says,  also,  in  the  Eastern  countries,  and  sometimes  in  the  Low 
countries,  they  put  seals  to  tliem,  and  then  a  delivery  was 
understood  of  course,  and  also  that  it  was  necessary  to  ex- 
press in  them  what  they  received,  whether  merchandise, 
money,  or  what  kind  of  consideration.  Pretty  clearly  such  a 
contract  was  new  as  a  legal  one  in  English  practice  in 
the  courts  of  law.  So  no  ground  for  supposing  as  some 
do,  that  this  bill  of  debt  mentioned  in  English  books,  was 
the  same  as  the  English  and  our  money  notes.  As  the 
law  merchant  had  its  rise  in  the  civil  law  and  in  foreign 
ordinances,  which  were  long  received  with  much  reluctance  in 
England,  this  law  merchant  gained  ground  there  slowly  in  all 
respects,  except  in  regard  to  foreign  or  outland  bills  of  ex- 
change, and  matters  in  which  foreign  merchants  were  concern- 
ed ;  herrte,  slowly  in  regard  to  inland  bills,  and  very  slowly 
if  at  all  in  regard  to  promissory  no  es.  And  since  the  3  k  4 
of  Anne  this  law  merchant  has  not  been  required  to  aid  them ; 
as  that  statute,  as  Lord  Mansfield  observed  in  Grant  v. 
Vaughan,  3  Burr.  1516  &c.,  put  notes  payable  to  order  or 
bearer,  merely  upon  the  footing  of  inland  bills  of  exchange. 
Even  in  this  case  A.  D.  1764,  a  plain  inland  bill  is  repeatedly 
called  a  note,  also  a  cash  note^:  the  same  footing  per  Wil- 
mot  J. 

^13.  Decisions  against  this  doctrine j  and  tending  to  prove 
promissory  notes  were  held  to  be  within  the  custom  of  merchants 
as  inland  bills  of  exchange  were,  1  Cranch  415  it  is  said, 
we  find  before  the  statute  of  Anne,  *^  that  it  never  was  adjudg- 
ed that  a  promissory  note  for  money  payable  to  order,  and 
endorsed,  was  not  an  inland  bill  of  exchange."  '*  But  we  find 
that  the  contrary  principle  has  been  recognised  in  all  the  cases 
from  the  time  of  the  first  mtroduction  of  inland  bills  and  pro- 
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Carth.  269, 
Williams  v. 
Williams.^ 
A.  D.  1692. 


missorjr  notes,  to  the  first  year  of  queen  Anne ;  and  that  in  one 
of  them  it  had  been  expressly  adjudged  on  demurrer  in  the 
kiilg's  bench,  and  judgment  affirmed  upon  argument  b  the 
exchequer  chamber  before  all  the  judges  of  the  commoa 
pleas  and  barons  of  the  exchequer.'' 

^  14.  Cases  to  this  purpose.  In  this  case  John  Pullen 
made  his  note,  and  thereby  promised  to  pay  £12  iOs.  to  Jos. 
Williams,  on  a  day  certain ;  he  endorsed  it  to  Daniel  Foe,  and 
he  endorsed  it  to  the  ph.,  Thomas  Williams,  a  goldsmith  in 
Lombard  street,  for  like  value  received.  The  pit.  as  the  last 
endorsee,  sued  the  last  endorser,  and  declared,  ^'  that  the  city 
of  London  is  an  ancient  city,"  and  on  a  custom  in  it,  time  out 
of  mind,  among  merchants  and  other  persons  residing  and  ex- 
ercising commerce  within  the  realm  of  England,  used  and 
approved  &&c.  stating  a  custom  that  included  said  note  and 
endorsements  be,  then  stated  the  making,  and  endorsements 
of  it  made  by  said  Pullen,  a  merchant,  according  to  the  cus* 
torn  of  merchants,  and  said  endorsements  according  to  it. 
Notice  to  the  drawer  and  his  refusal  to  pay,  whereby  the  deft» 
according  to  the  usage  and  custom  of  merchants  became 
liable  to  pay  the  pit.,  and  in  consideration  thereof  piX)mi6ed  to 
pay  it  be.,  alleging  they  were  all  persons  who  traded  by  way 
of  merchandise  be.  A  frivolous  plea  pleaded,  and  the  pit. 
demurred  and  had  judgment  in  the  B.  R.  Deft,  brought 
error  in  the  exchequer  chamber.  Objection  was,  that  tlie  ph. 
had  not  declared  on  the  custom  of  merchants  in  London,  or 
any  other  particular  place,  but  had  declared  on  a  custom 
through  all  England,  and  if  so,  it  is  the  common  law,  and  then 
it  ought  not  to  be  stated  by  way  of  custom  ;  and  if  a  custom, 
then  stated  as  of  a  particular  place,  whence  a  venue  might 
arise  to  try  it;  answered  the  custom  of  merchants  as  to  bills  of 
exchange  is  a  part  of  the  common  law  of  which  the  judges 
take  notice  ex  officio^  as  held  in  Carter  v,  Downish.  So  need- 
less specially  to  state  it  as  it  is  enough  to  say,  one  according 
to  the  usage  and  custom  of  merchants  drew  a  bill  be.  Hence, 
all  stated  relative  to  the  special  custom  is  surplusage,  and  the 
declaration  good  without ;  so  held  the  judges,  and  judgment 
affirmed  for  the  endorsee.  There  is  no  doubt  but  the  law 
merchant  is  a  part  of  the  common  law,  and  the  decision  in 
this  case  by  all  the  judges  must  have  been  on  the  ground,  that 
tlil^  note  came  within  the  law  or  custom  of  merchants.  Yet 
it  does  not  appear  that  this  was  made  a  question,  and  also  the 
deft,  who  might  have  made  this  question,  pleaded  a  frivolous 
plea  in,  the  B.  R.  Was  this  an  adversary  suit  i  See  Hodges 
It.  Steward  ;  Sarsfield  v.  Witherly,  ante  s.  4. 

^15.  Moor,  a  goldsmith,  gave  two  notes  payable  to  Lewis, 
the  deft. ;  he  Oct.  19,  1693,  endorsed  them  in  blank  and 
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delivered  tbem  and  eight  others  to  one  Zouch  to  whom  he  was  Ch.  24. 
indebted  ;  be  the  same  day  delivered  them  to  the  pits.,  being  Art.  4. 
goldsmitlis,  and  they  paying  for  them.  Moor  soon  after  fail-  V^y^^ 
ed,  and  the  main  question  was  if  the  pits,  had  seasonably 
demanded  payment  of  bim.  And  Holt  C.  J.  held,  that  gold- 
smith's bills  were  governed  by  the  same  laws  and  customs  as 
other  bills  of  exchange,  that  every  endorsement  is  a  new  bill ; 
and  that  every  endorser  is  liable  as  a  new  drawer.  That  by 
custom  every  endorser  is  only  liable  in  default  of  the  first 
drawer ;  that  every  endorsement  must  have  convenient  timo 
to  demand  payment ;  and  that  the  assignment  of  a  note  not 
payable  to  order,  (as  was  the  case  of  one  of  these  notes) 
charges  the  endorser,  not  tlie  drawer ;  as  such  a  note  not 
payable  to  order  is  not  assignable ;  but  that  the  words,  or  to 
Mis  order  give  authority  to  the  payee  to  assign  by  endorsement, 
and  is  the  first  drawer's  agreement  to  answer  it  lo  the  assignee. 
This  case  weighs  but  little  ;  for  in  it  we  have  only  Holt's  opin- 
ion, who  nearly  at  the  same  time  joined  in  the  decisions  in 
Clark  v.  Martin,  and  the  od)er  cases  cited  above  on  tho 
other  side  of  the  question.  He  too  in  this  case.  Hill  &  al.  v. 
Lewis,  spoke  only  of  goldsmith's  bills.  And  as  to  a  season- 
able demand,  and  the  liability  of  an  endorser  to  his  immediate 
endorsee  on  a  note,  one  of  them  not  made  payable  to  order, 
so  not  negotiable.  And  as  the  pit.  declared  6rst  as  on  a  bill 
of  exchange;  2.  a  mutuaius ;  3.  an  indebitatus  assumpsit 
for  money  laid  out  for  the  deft's.  use,  oU  Holt  said  might  well 
have  relation  to  the  endorser's  iiahility  to  his  endorsee  on  one 
or  more  of  diese  counts,  and  it  is  riiore  reasonable  to  suppose 
Holt  was  thus  to  be  understood,  than  to  suppose  he  palpably 
contradicted  hunself  in  this  and  the  other  cases  cited  on  the 
same  subject  much  agitated,  and  all  about  the  same  time. 
Further,  what  could  a  note  not  payable  to  order  or  bearer, 
and  so  in  no  manner  negotiable,  have  to  do  with  the  custom  of 
merchants,  or  witi)  ihe  rules  of  law  relating  to  a  money  note 
or  bill  payable  to  order  f  And  there  was  no  separation  of  the 
notes. 

^  IG.  This  wi^s  an  action  on  a  note  to  pay  sixty  guineas  on  4  Mod.  248, 
a  contingency,  so  not  wiihin  ihe  custom  of  merchants  on  that  ^'anret"^'* 
account.     And  so  judgmonl  for  the  deft.,  the  pit.  declaring  on  a.  d.  1603. 
that  custom ;  but  it  was  said  if  the  note  had   been  given  by 
way  of  commerce  il  had  been  good.     See  the  declaration  at 
large  and  demurrer  to  it ;  and  as  in  Hill  v.  Lewes  tlie  ph.  de- 
clared as  on  a  bill  of  exchange.     The  dictum  seems  to  have 
been  only  the  saying  of  counsel.     It  does  not  appear  4  Mod-  A.  D.  1696, 
ern,  that  the  judges  did  any  thing  more  than  give  judgment  ^S^T'*''^  ^ 
for  die  deft.,  therefore  this  case  is  not  very  material.     See 
Bromwick  v.  Lloyd,  ante  s.  4  also  cited,  to  prove  notes  were 
negotiable  before  the  statute,  but  pn  examination  there  does 
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Ch.  24.    not  appear  any  qoesdon  made  or  decided  material  to  Ae  pne- 
Jlrt.  4.      sent  purpose.    The  declaration  stated   a  special  custom  in 
v^V^^  London,  and  a  note  made  according  to  it  to  pay  £26  IQt.  M. 
on  demand  to  the  ph.  not  said  to  order  or  bearer.     Plea  was, 
the  deft,  lived  at  Brentford  and  not  at  London.     Ph.  do* 
murredy  because  the  deft,  traversed  matter  not  traversable, 
and  because  it  tended  to  the  general  issue  &c.     Judgment  of 
course  for  the  pit.  on  the  pleadings, 
m*^™!).        §17.  The   deft,  gave   his  note  for  himself  and  partner, 
1697.  pinck-  joint  merchants,  to  Hutchins  or  his  order.     He  endorsed  it  to 
uty  V.  Hall.    |||e  p]t.     He  declared  on  the  custom  of  England  to  wUcb  the 
deft,  demurred  :  1.  Because  the  declaration  being  by  the  cus- 
tom of  England  &c.  was  ill,  for  the  custom  of  Engknd  is  the 
law  of  England,  which  the  judges  notice  ex  officio  :   2.  Other 
objections  not  material  Sic.     Judgment  for  the  pit. ;  this  too  of 
course  was  on  the  pleadings. 

8  Salk.  er,         §  18.  If  a  bill  be  made  payable  to  A  or  bearer,  the  bearer 
Jf'f?®,*^"  ••  must  sue  in  A's  name  &c.  (old  notion.)     "  But  if  made  pay- 

9  W.  IIL        ^"*^  to  A  or  order,  an  assignee  may  sue  in  his  own  name, 

because  the  order  must  be  made  by  endorsement  or  the  like, 
to  shew  the  drawer's  consent;"  same  case  1  Ld.  Raym.  180, 
where  it  is  said  a  goldsmith  made  a  note  promising  to  pay  one 
Mason  or  to  bearer  £100,  and  Mason  delivered  it  to  the  ph. 
lor  £100  value  received.   Held  as  above.   The  only  point  the 
court  had  to  decide  in  this  case  was,  as  the  law  then  was,  that 
the  bearer  could  not  sue  in  his  own  name  ;  and  it  is  hardly  to 
be  supposed  that  the  court,  as  a  court,  gave  a  formal  opinion 
upon  a  contract  to  order  not  before  it. 
8  Salk.  67,         §J^^'  ^  ^^'^  ^^^^  Salkeld  states,  that  a  bill  drawn  payable 
BvIm!!^  *  ^  ^*  ^'  ^^  order,  is  within  the  custom  of  merchants,  and  may 
12  W.  IIL       be  negotiated  and  assigned  by  the  custom  and  the  contract  of 
the   parties;   otherwise  if  to  bearer,  and   cites  Hodges  v. 
Steward.     A  bill  is  mentioned  in  this  case  and  not  a  note. 
8  Salk.  68,         $  20.  Ruled,  that  where  a  bill  is  drawn  pajrable  to  W.  R. 
Ficld*^*  ••     or  order,  and  he  endorses  h  to  B,  and  he  to  C,  and  he  to  D, 
6  w.  in,        D  may  sue  any  of  the  endorsers,  because  every  endorsement 
j^odgeii^r.      is  a  new  bill,  and  implies  a  warranty  by  the  endorser  that  the 
'"'  money  shall  be  paid.    In  this  case  also  the  report  is  as  to  a 

bill.  And  3  Salk.  68,  69,  decided  if  a  pit.  declare  on  a  cus- 
tom for  the  bearer  to  bring  the  action,  and  the  deft,  demur 
and  does  not  traverse  the  custom,  the  ph.  must  have  judg- 
ment. Here  was  judgment  merely  on  the  pleadings  against 
the  rule  the  bearer  could  not  sue.  The  pit.  it  will  be  observ- 
ed in  some  of  the  prior  cases  recovered  on  this  principle ; 
where  he  declared  on  a  special  custom  in  London  and  the 
deft,  did  not  traverse  it.  This  was  enough  to  entitle  the  pit. 
to  judgment,  though  on  proper  pleadings  he  could  not  have 
had  it. 
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^21.  Many  other  cases  are  cited  to  shew  notes  were  ne-    Ch.  34. 
lotiaUe  before  the  sutute,  as  Cromwell  v.  Floyd,  Newman's    Art.  4. 
case,  12  Mod.  241  decided,  a  bearer  of  a  bill  is  not  liable  to  V^^v^b^ 
be  sued ;  5  Mod.  367,  Woolvil  v.  Young  &  al.  turned  on  a  Several 
defect  in  the  declaration.    Hawkins  v.  Cardy,  1  Salk.  65,  was  ^^^'* 
decided  on  the  assignment  of  only  a  part  of  the  debt  due ;  and 
any  thing  said  further  was  mere  dictum  and  ex  gratia.    12 
Mod.  244,  Lambert  «.  Oakes,  10  W.  Ill,  was  only  Holt's 
opinion,  and  only  decided  there  roust  be  a  demand  on  the 
drawer  before  Uie  endorser  is  liable :   1  say  Holt's  opinion, 
because  it  will  be  recollected  that  a  few  years  after  this  he  was 
so  clear  and  decided  in  Clerk  v.  Martin,  Buller  v.  Crips,  &c. 
against  the  negotiability  of  notes  before  the  statute.     There- 
fore, we  must  be  careful  how  we  admit  obiter  dicta  ascribed 
to  Lord  Holt  inconsistent  with  his  6ubse4|uent  settled  decisions. 
See  Lambert  v.  Oakes,  Ch.  20,  a.  15,  s.  5;  12  Mod.  380, 
Carter  v.  Palmer ;  12  W.  III.    So  in  this  case  we  have  only 
Holt's  opinion,  and  only  decided- a  promise  to  one  and  bearer 
is  not  negotiaUe,  and  as  to  what  might  seem  further  could  not 
have  the  weight  of  authority.     A  few  other  cases  have  been 
cited  to  prove  this  negotiability  before  the  statute  not  very 
material. 

^  22.  On  the  whole,  a  great  number  of  cases  at  different 
times  have  been  cited,  mostly  noticed  above,  to  prove  that  a 
money  note  payable  to  order,  was  in  its  nature  and  before  the 
said  3  b  4  of  Anne  negotiable,  so  that  the  assignee  of  endor- 
see of  it  could  sue  and  recover  it  in  his  own  name,  and  to  his 
own  use,  against  the  maker  or  any  endorser  by  the  pit's,  en- 
dorsee. But  on  a  close  and  critical  examination  of  the  cases 
it  will  be  found  their  weight  is  far  inferior  to  their  number,  so 
that  they  have  generally  been  decided  on  the  forms  of  plead- 
ings, and  upon  collateral  points  in  them  ;  often  without  argu- 
ment, and  diat  many  of  them  embrace  only  Lord  Holt's  opin- 
ions and  dicta,  clearly  overruled  if  reponed  correctly  in  the 
solemn  decbions,  in  which  he  afterwards  confidently  joined, 
subsequently  made  in  Clerk  v.  Martin,  Buller  v.  Crips,  Pot- 
ter V.  Pearson  &c.  &c.  On  a  full  view  of  them  this  inquury 
•rises,  namely :  if  they,  as  some  urge,  clearly  proved  this 
negotiability  of  notes  in  question,  why  was  so  little  notice  taken 
of  these  ci»es  by  court  and  counsel  in  Clerk  v.  Martin,  and 
the  latter  cases  well  considered,  and  which  settled  the  law  at 
least  for  the  time,  against  such  negotiability,  and  which  pro- 
duced the  said  statute  of  Anne.  Also  it  is  to  be  observed, 
that  parliament  in  passing  this  act  expressly  recited,  that  it  had 
been  decided  that  these  notes  were  not  so  negotiable^  and 
took  no  notice  of  different  decisions,  not  so  much  as  to  say 
there  were  doubts  on  the  subject. 
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Ch.  24.        ^  23.  The  fair  view  of  this  subject  seems  to  be  io  this  raan- 
Art.  4.     ner.     Long  Jiefore  the  siaiuie  of  Anne,  there  were  much  in 

^^VX^  use,  and  beuericially,  among  traders  and  brokers,  the  verbose 
notes  called  bills  of  debt,  above  described,  at  Amsterdam  and 
many  other  places  on  the  continent.  As  trade  and  money  op- 
erations increased  in  £ngland,  these  instruments,  and  short 
notes  somewhat  on  the  same  principles,  t>ecame  useful  there, 
and  especially  in  Lombard  street,  and  more  especially  among 
the  goldsmiths  of  tliat  stieel,  the  then  brokers  &c.  Such  in- 
struments, not  proper  bills  of  exchange,  being  found  to  be  very 
useful  and  convenient,  the  merchants,  traders,  and  brokers, 
and  some  judges  and  lawyers  favoured  them  and  countenanc- 
ed their  negotiability  ;  nnd  endeavoured  to  draw  them  within 
the  custom  of  merchants,  and  to  rank  them  among  real  bills  of 
exchange.  Hence,  sometimes  they  were  sued  as  such,  and 
by  bearers  and  by  endorsees  ;  and  these  sometimes  recovered 
judgments,  without  argument ;  sometimes  on  the  deft's.  defeult, 
or  defects  in  his  plea  ;  sometimes  because  the  pit.  laid  a  spe- 
cial custom,  and  declared  on  a  note  brought  within  it,  and  the 
deft,  admitted  tlie  custom  by  not  traversing  it,  as  in  Hodges  tr. 
Steward,  above.  And  several  forms  of  declarations  in  such 
cases,  got  inserted  in  Rastell  and  other  books  of  entries.  Still, 
as  Malynes  ststed,  tliese  proceedings  on  these  notes,  as  on  real 
bills  of  exchange,  and  as  so  negotiable,  were  against  tbe  prin- 
ciples of  the  common  law.  At  last  the  attention  of  Lord 
Holt,  and  of  the  other  judges  of  tbe  king's  bench,  was  partic- 
ularly drawn  to  these  proceedings,  and  to  this  subject ;  and  so 
much  so,  that  Lord  Holt  was  led  to  say  the  goldsmiths  of 
Lombard  street  were  attempting  to  make  new  law,  and  to  op- 
pose tliem  totis  viribusy  and  their  new  proceedings ;  while  the 
judges  of  the  common  pleas,  and  the  barons  of  the  exchequer 
did  not  for  a  time,  at  least,  lean  against  them,  but  who  c<mi- 
curred  with  the  judges  of  the  king's  bench ;  when  early  in 
the  reign  of  queen  Anne,  tbe  subject  was  much  discussed,  and 
it  became  necessary  to  decide  the  cases  strictly,  according  to 
law  ;  and  when  too,  the  strong  and  clear  distinctions  came  to 
be  made  between  inland  bills,  and  promissory  uoteSj  which  were 
made  in  the  said  statutes  of  W.  3,  and  of  Anne.  Distinctions 
80  strong  and  clear,  that  it  is  difficult  to  conceive  how  report- 
ers ever  confounded  such  bills  and  Jiotes,  after  the  said  statute 
of  W.  3  was  passed. 

On  a  careful  review  of  this  subject,  we  may  conclude,  though 
not  without  some  doubts,  that  no  chose  in  action,  proper  bills 
of  exchange  excepted,  is  assignable,  negotiable,  or  endorsable, 
Bs  aforesaid,  m  any  state  in  the  Union,  but  in  virtue  of  some 
statute  adapted  or  enacted. 
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^  24.  A  bond  is  not  assignable  on  the  statute  of  Vii^nia,    Ch.  34. 
of  1748,  &c.  so  as  lo  enable  the  assignee  to  sue  in  his  own     Jlri.  5. 
name  ;  as  where  the  condition  is  coUaiercJi  and  it  is  necessary   V^^VV^ 
to  assign  breaches^  and  to  call  tti  u  jut-y  to  assess  damages.  6  Crancb  82, 
But  eeneraliy,  a  bond  to  be  so  assignable  must  be  for  the  pay-  ^«^'»  ^• 
ment  of  money  and  a  sum  certain.     Craig  v.  Craig,  1  Call. 
483 ;  Henderson  v.  Hepbiem,  2  Cnl).  232. 

^  26.  Notes  Sfc.  partially  assignable  in  Virginia.     By  her  If"?*^,?^' 
statute,  no  right  is  given  to  sue  the  assignor.     Such  an  action  Rj^dieJ'  ^* 
can  be  supported  only  on  the  assignor's  implied  promise,  rais- 
ed by  law.     Hence,  can  be  only  between  the  assignee  and 
his  immediate  assignor.     As  the  assignment  is  made  to  a  par- 
ticular person,  the  law  implies  a  promise  to  him,  and  to  him 
only ;  but  it  raises  po  promise  to  any  other ;  there  is  no  fact 
on  which  to  imply  such  promise ;  none  between  A  and  C, 
when  A  assigns  to  fi,  and  B  to  C  ;  tliere  is  a  privity  between 
A  and  B,  but  none  between  A  and  C.     The  implied  promise  Machie  Ital. 
growing  out  of  the  assignment  or  endorsement  is  not  viewed  ^1^7211^ 
as  having  been  made,  by  said  statute  of  Virginia,  assignable ; 
so  the  assignee  of  that  promise  cannot  sue  indebitatus  assump- 
sit on  it.     But  C  may  sue  A  in  equity ^  as  the  endoi*see  of  a  SCranchSU, 
promissory  note  payable  to  order,  cannot  in  Virginia,  at  law^  stuart.-^ 
sue  a  remote  endorser,  but  may  sue  him  in  a  court  of  equity.  Hen.  U.  Aff. 
The  assignor  of  a  bond  in  Virginia,  is  liable  to  the  assignee  on  ^^* 
general  principles,  if  the  obligor  prove  insolvent ;  and  this  is 
proved  generally  by  the  officer's  return,  no  effects^  on  an  exe- 
cution against  the  obligor. 

Abt.  5.  ^  1.  If  a  become  indebted  to  B  for  goods  sold, 
work  done  &c.  &c.,  there  are  sundry  cases  in  which  A  may 
discharge  his  debts,  absolutely,  or  conditionally  by  making,  as- 
signing, or  endorsing  to  B  a  chose  in  action^  as  Cb.  20,  a.  19, 
ante,  several  cases.  See  also  Ch.  20,  a.  20,  s.  6  to  10,  several 
principles  and  cases  of  paying  in  notes  or  bills.  See  further 
Ch.  165,  sundry  cases  when  a  bill  pays  a  debt  or  not. 

§  2.  Sevei*al  rules  to  be  extracted  from  the  cases  in  the 
books,  and  usually,  a  contract  of  a  superior  obligation  dischar- 
ges one  inferior,  as  a  bond  or  simple  contract — ^2d.  If  the 
creditor  accept  in  scAisfacHon  of  his  debt^  his  debtor's  contract 
or  that  of  a  tliird  person,  absolutely  and  fairly — 3d.  If  he 
accept  such  conditionally^  and  parts  with  it  so  that  the  debtor 
cannot  have  it  if  he  pay  his  first  debt — 4th.  If  the  creditor 
for  his  goods  sold,  be.  accept  of  the  buyer  a  note  or  contract 
of  a  third  person,  and  is  guilty  o(  laches  in  getting  it  paid,  or 
indulges  him  beyond  his  contract — 5th.  Or  if  the  seller  or 
creditor  take  his  debtor's  contract,  or  that  of  a  third  person, 
(not  as  absolute  payment)  and  so  manage  it  that  he  cannot^  ot 
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Ch.  24.    do  not  restore  bis  debtor  to  the  full  benefit  of  it  be  would  bave 
Art.  5.     bad  if  he  bad  not  parted  witb  h,  then  it  ia  payment  for  the 
K^^v^kJ  goods,  &c. 

3Cr»ncli3ii,  ^  3.  ff^^^  j^^  ^  Virgima  noU  pay  a  prior  debif  The 
roMpljobnV  action  was  asnmpsit  for  goods  aoid  and  deUrOTed,  and  mon^ 
stoo.  bad  and  received.     Plea,  never  prmmisedj  bjr  Harris.    John- 

ston, the  original  ph.,  at  the  time  of  the  sale,  received  of  Har^ 
ris  the  note  of  CKngman  b  MXjaw,  payable  to  the  order  of 
John  Towey,  or  order,  endorsed  by  him  in  blank  to  Harrisy 
payable  AprU  2,  1798,  when  paid  to  be  in  foil  for  the  goods, 
whence  Johnston  received  this  note  conditionally,  endorsed  to 
him  in  blank  by  Harris,  when  be  bad  the  goods ;  and  after- 
wards  Johnston  endorsed  it  to  John  Dunlap,  who  April  19, 
1798,  sued  Harris  in  the  court  of  Hustings  in  Alexandria,  on 
his  endorsement,  striking  out  Johnston's  name,  and  making 
Harris'  endorsement,  direct  to  Dunlap.  Judgment  for  him,  as 
by  the  law  of  Virginia  the  endorsee  may  recover  against  his 
immediate  endorser,  though  not  against  a  reaiole  one  at  law. 
Harris  appealed  to  the  district  court  of  Dumfries,  whicb  re- 
versed the  Hustings  judgment ;  and  Dunlap  appealed  to  die 
court  of  appeal,  which  affirmed  the  judgment  of  the  district 
court.  The  reversal  was  because  in  Virginia,  Dunlap  could  not 
strike  out  Johnston's  intermediate  blank  endorsement,  and  there- 
by make  Harris,  Dunlap's  immediate  endorser.  Held,  John- 
ston could  not  recover  for  the  goods,  as  he  had  received  die  note 
as  conditional  payment  and  passed  it  away  ;  for  the  endorse- 
ments of  the  note  passed  the  property  in  it  to  Dunlap,  and 
evidence  it  was  sold  for  a  valuable  consideration  ;  and  dien  to 
recover  for  the  goods  would  be  receiving  double  satisfaction. 
Cited  Ransdale  v.  Morgan  as  in  point,  Ch.  165,  a.  3.  In  die 
case  of  Young  v.  Clarke  the  note  had  not  been  passed  away ; 
and  Harris  was  liable  in  equity  on  bis  endorsement  to  a  remote 
endorsee.  And  if  Harris  paid  for  the  goods,  he  was  entitled 
at  any  rate  to  the  note,  as  beneficially  to  him  as  it  was  when 
Gordon  k  tl.  be  parted  with  it. 

V.  Brown's  X  4^  Partners,  to  recover  on  a  Virginia  bond  taken  to  one 
of  them,  his  heirs  &c.,  must  aver  it  was  taken  to  their  use,  or 
that  he  or  his  representatives  asagned  it  to  them.  2d.  The 
assignee  must  state  the  assignment  in  his  declaration.  3d.  A 
bond,  dated  Jan.  4,  1775,  will  not  support  a  declaration  atat- 
bg  one  as  bearing  date,  Jan.  4,  1773. 
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CHAPTER  XXV. 


ASSUMPSIT.    CONSIGNAIENTS. 


Ch.  35. 


§  1.  The  general  principle  is  that  "  the  consignor  of  goods  ^^,?^^  ^, 
may  in  case  of  the  insolvency  of  the  consignee^  stop  Uiem  in  2l^\  r. 
transitu^  way  time  before  they  get  into  his  actual  possession.^^  464,  Ellis  r. 
A  "  constructive  delivery  to  the  vendee j  is  not  sufficient ;  but  ch°i82^a*7 
an  actual  delivery  is  necessary  to  divest  the  vendor's  ri^t  to  _i  Johns,  a 
stop  the  goods  in  transitu  ;"  and  this  on  equitable  principles,  n^'^lJi^' 
first  established  in  chancery^  and  ance  adopted  by  the  courts  j^^'^^S'^ 
of  law.     This  rule  was  first  laid  down  by  Lord  Hardwicke, 
in  Snee  v.  Prescott,  5  Burr.  2680. 

§  2.  The  cases  seem  to  turn  on  what  is  an  actual  delivery 
tOy  or  an  actual  possession  in  the  consignee  or  vendee.  This 
question  often  arises,  not  only  under  the  head  of  consignments, 
but  under  many  other  heads ;  as  of  assignments,  bilk  of  lad- 
ing, factor,  lien,  possession,  tic.  So  when  the  possession  of 
the  common  carrier  is  that  of  the  vendor  or  vendee.  See 
Carrier,  Ch.  23,  several  cases. 

§  3.  Consignment  in  commerce,  is  the  delivery,  or  making  ^  H.  B1. 967, 
over  goods  to  another ;  and  goods  are  said  to  be  consigned  to  error."'  "* 
a  factor,  when  they  are  sent  to  him  to  be  sold,  whether  on  the 
deUvery  to  him  they  are  so  mixed  with  his  goods  as  not  to  be 
distinguished  from  his,  or  kept  separate  and   distinct  from 
them. 

§  4.  One  Harvey  loaded  goods  on  board  a  ship,  and  con-  ^^^^'  ^' 
signed  them  to  Evans ;  but  by  the  invoice  they  appeared  to  till.— 12  Mod. 
be  the  property  of  Harvey.    Evans  sued  Martill  for  the  goods.  166.— 1  Ld. 
The  court  held  that  the  invoice  signified  but  little  in  this  case ;  fS!  &E^669 
but  that  it  was  the  consignment  of  the  goods,  which  vested  — 3  Esp.  Cas. 
the  property  in  Evans.     But  had  they  been  consigned  to  him  l?'^^^ 
on  account  o/*  Harvey,  he  would  have  only  been  factor  to  East  211. 
Harvey,  and  Harvey  must  have  sued  for  them.     When  the  4  Burr.  2046. 
consignee  may  sell.     See  Lichborrow  v.  Mason,  ante ;  and 
6  Term  R.  674,  633. 

§  6.  By  this  act,  and  the  other  custom  bouse  acts,  the  ac°t!*Joly*3i** 
oumer  or  cons^nee  may  enter  the  goods  or  cargo  at  the  cus^  i789,  sect.  ' 
tom  house.     But  this  does  not  affect  the  right  of  property  ^^' 
that  must  be  looked  for  and  found,  on  general  principles  of 

^^'  3T  R  119 

^  6.  A  eonsiptor  has  no  right  to  stop  the  goods  in  transitu^  123J  Keoloch 

when  the  consignee  has  paid  the  value  of  them  ;  but  has  if  9.  Craig.— 7 

only  a  part  of  them  is  paid  for.     See  this  case  Ch.  30.    If  ^'  ^'  ^^- 
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Cu.  25.    goods  be  assigoed  to  a  factor,  and  before  tbey  come  ioto  his 
K^^y^U    cLCtual  possession^  be  accepts  bills  drawn  by  tbe  consignor,  and 
pay  part  of  tbe  freight,  and  become  insolvent ;  the  consignor 
may  stop  them  in  transitu.    And  there  is  a  great  difference  be- 
tween payment  and  liability  to  pay.    "  In  every  instance  where 
goods  are  sent  by  way  of  sale,  the  party  to  whom  they  are 
sent,  is  liable  to  pay  ;  but  till  he  has  paid,  in  case  of  failure, 
the  owner  may  stop  them  m  transitu.     Paying  a   part  of  die 
freight  as  factor,  cannot  be  considered  as  taking  possession  of 
the  cargo.    When  payment  is  made,  the  sale  is  complete,  and 
the  doctrine  of  a  lien  does  noi;  apply.     A  factor's  lieu  ceases 
when  he  parts  with  the  possession,  and  he  cannot  stop  in  tran- 
situ. 
1  East  4, 6.         ^  7.  In  this  action,  brought  by  Hunt  k,  al.  assignees  of 
^^D^if^"  Bennett  fe  al.  against  Ward,  the  goods  had  been  sent  by  or- 
467,  Huot  ii  ders  from  the  vendee  to  a  middle  man,  between  the   vendor 
•I.  r.  Ward,     g^d  vendee ;  and  die  court  held  that  they  might  be  stopped  in 
transitu^  on  the  bankruptcy  of  the  vendee.     P.  469,  Duller 
J.  said,  ^'  there  may  be  cases  where,  as  between  the  buyer 
and  seller,  if  no  bankruptcy  or  insolvency  happen,  the  goods 
are  considered  in  the  possession  of  the  buyer,  tbe  instant  they 
go  out  of  the  possession  of  the  vendor :  as  if  A  order  goo^ 
from  B,  to  be  sent  by  a  particular  carrier ^  at  his  risk,  the  de- 
livery to  the  carrier,  is  a  delivery  to  the  vendee,  to  every  oth- 
er purpose  ;  but  still  if  be  become  a  bankrupt  before  the  car- 
rier actually  deliver  them   to  him,  I  should  bold  the  vendor 
might  seize  them  ;  because  that  is  only  a  constructive  delivery 
to  the  vendee  :  but  an  actual  delivef*y  is  necessary  to  devest 
the  vendor's  right  of  stopping  tlie  goods  in  transitu^^^  and  this 
right  "  is  founded  only  on  equitable  principles,"  "  originally  es- 
tablished in  courts  of  equity,  and  since  adopted  in  courts  of 
law." 
2Rob.  Ad.  R      ^8.  The   effect  of  consignments  in  war  and  peace.      If 
Paschel  de     freight  is  to  be  paid  in  an  enemy's  country,  it  very  strongly  ar- 
Bilboa.  gues  that  the  property  is  in  the  consignee.     In  him,  goods  or- 

^ -8^C^  ^^\  ^^^^^  ^®st  on  delivery  to  the  master  in  time  of  war.  In  time 
817,335,382.  of  peace,  it  may  by  agreement  be  otherwise :  for  then  the  in- 
terest may  continue  in  the  consignor  till  arrival.  In  war  this 
is  not  allowable.  And  it  is  necessary  the  bills  of  ladbg  declare 
on  whose  account  and  risk  the  goods  are  shipped.  1  Johns. 
R.  1. 
Lex.  Mer.  (^  9.  Where  goods  are  consigned,  the  consignee  by  the  laws 

^^'  ^^'         of  the  United  States,  is  deemed  owner,  for  the  purpose  of 

paying  the  dudes. 
8D.&E.830,      ^  10,  Delivery  of  the  goods  to  the  carrier  appointed  by 
P^k^!!]6^'  ^  the  consignee,  is  a  delivery  to  him.    As  where  a  trader  in 
East,  S8.— Abbott  3d.  ed.  361. 
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Warwickshire  ordered  goods  from  a  dealer  in  London  tof*  be  Ch.  25. 
Bent  hj  n,  particular  carrier.  The  goods  (gin)  were  deliver- 
ed accordingly,  but  were  left  <m  the  road  till  the  time  expired 
for  the  transportation  mentioned  in  the  permit ;  they  were 
seized  accordingly.  The  dealer  who  consigned  them,  paid 
the  booking,  and  brought  his  action  on  the  case  against  the 
carrier,  to  recover  the  value.  Judgment  for  the  defts.  on  the 
ground  the  property  had  vested  in  the  consignee,  and  diere- 
fore,  to  him  only  was  the  carrier  liable. 

^11.  And  Lord  Kenyon  C.  J.  said  he  could  not  admit  (as 
was  urged)  the  ''  right  of  property,  on  which  this  action  is 
founded,  is  to  fluctuate  according  to  the  choice  of  the  consign-* 
or  or  consignee,"  so  that  either  may  sue  the  carrier.  He  is 
the  person  to  sue,  who  has  sustained  the  loss  by  the  carrier's 
negligence,  and  he  is  Hm  owner  of  the  goods.  After  the 
above  delivery,  the  vendee  will  run  the  risk  :  the  damnum  et 
injuria  was  to  him,  and  not  to  the  consignor.  Davis  r.  James. 
The  consignor  was  allowed  to  sue  the  carrier,  because  he  was 
to  answer  to  him  the  price  of  the  carriage  :  "  he  stood  there- 
fore, in  the  character  of  insurer  to  the  consignee,  for  fbe  safe 
arrival  of  the  goods."  And  in  Moore  v.  Wilson,  the  court  Moore©,  wa* 
went  on  the  same  ground.  The  action  rested  on  the  agree-  ^^^  ^^"' 
ment  between  the  carrier  and  the  pits,  who  were  to  pay  him. 
1  Johns.  R.  214,  S28  ;  Hardress,  321 ;  1  Atk.  245;  1 
Stra.  129. 

§  12.  Though  it  be  a  general  rule,  that  if  goods  be  deliv-  ^'®'*^^*» 
ered  to  the  consignee's  carrier,  it  is  a  delivery  to  him,  yet  the  ^^' 
consignor  may  take  on  himself  actually  to  deliver  them  to  the 
vendee,  and  to  run  the  risk  of  the  conveyance  ;  but  to  ascer- 
tain which,  consignor  or  consignee,  is  to  bear  a  loss,  the 
usage  and  course  of  trade  is  always  to  be  considered  ;  and 
see  Croodall  v.  Shelton,  Ch.  11,  a.  4. 

^13.  Replevin  for  salt  and  coals:  deft,  claimed  them  as  4^"!^'^ 
the  property  of  L.  &  W.  Weeks,  and  prayed  a  return,  dama-  stubbsr! 
ges  and  costs;   and  traversed  the  pll*s.  property  and  issue.  ^""^^■^P' 
Logan  &  Co.  at  Liverpool,  in  England,  (pli.  one  of  them)  "*y  ■  ®    • 
shipped  the  goods  on  the  credit  and  account  and  risk  of  said 
L.  &  W.  Weeks,  and  consigned  the  same  to  them  or  their  as- 
signs.    Before  the  ship  sailed  from  Liverpool,  the  shippers 
informed  of  the  insolvency  of  the  consignees,  refused  to  l0t 
the  ship  sail,  under  the  said  shipment  of  the  cargo ;  but  con- 
signed it  to  the  ph.  and  took  new  bills  of  lading  accordingly. 
Logan  ta  Co.  had  previously  agreed  to  accept  the  drafts  of  L. 
&  W.  Weeks,  or  to  advance  them  cargoes  on  credit  to  a  limited 
amount ;  and  they  charged  them  the  salt  and  coals  in  ques- 
tion.     Lund   attached  them  as  the  property  of  L.  &  W. 
Weeks;  who  became  insolvent  after  the  shipment.    Held, 

TQL.  i^  65 
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Ch.  25.  Logan  8c  Co.  had  a  right  to  stop  the  goods  in  tronritUj  as  the 
v/y^^  credit  contemplated  was  predicated  on  the  supposed  ability 
of  L.  fa  W.  Weeks  to  pay:  2d.  That  this  right  to  stop  in 
transitu  goods,  shipped  on  the  credit  and  risk  of  the  con* 
signee,  remains  until  they  come  into  his  actual  possession  at 
the  end  of  the  voyage^  unless  he  shall  have  before  sold  them 
and  assigned  the  bills  of  lading  to  the  purchaser :  3d.  In  all 
cases  where  an  actual  possession  of  the  consignee,  cfier  the 
end  of  the  voyage,  is  provided  for  in  the  bills  of  lading,  the 
right  of  stopping  in  transitu  remains  after  the  shipment,  wheth- 
er the  consignee  be  the  hirer  or  owner  of  the  ship,  or  the 
shipment  be  made  on  a  general  ship.  But  if  the  goods  are 
shipped  for  a  foreign  market,  and  are  not  to  be  transported  to 
the  consignee,  the  right  of  stoppage  ceases  on  the  shipment. 
L.  &  W.  Weeks  owned  the  ship,  and  the  master  appointed  by 
them.  Same  facts  and  principles,  9  Mass.  R.  65  to  73,  I1&- 
ley  b  al.  t;.  Stubbs. 
ecntnchsn,  ^  14.  When  goods  shipped  remain  in  enemy  consigners  or 
Mwrimack.  ^^^'  ^^^^  ^^^  ^^  appeal  from  the  Circuit  Court  in  Maryland. 
Facts  ^ere ;  the  ship  Merrimack,  owned  by  citizens  of  the 
United  States,  sailed  from  Liverpool  for  Baltimore  a  few  days 
before  x)ur  war  with  Great  Britain  in  1812  was  known  in  Eng- 
land. Her  cargo  was  shipped  by  British  subjects,  and  con- 
signed to  citizens  of  the  United  States.  Oct.  25,  1812,  she 
was  captured  in  the  Chesapeake  by  an  American  privateer, 
and  the  goods  libelled  as  prize,  were  severally  claimed  by  sun- 
dry citizens  of  the  United  States.  W.  b  J.  Wilkins  claimed 
eleven  cases  be.  marked  W.  &&  J.  W.,  made  up  for  them  by 
their  order  before  the  war  was  known  in  England,  by  a  man- 
ufacturing company ;  one  member  of  it  resided  in  England,  the 
other  an  American,  residing  in  the  United  States.  The  bill 
of  parcels  was  in  the  name  of  W.  b  J.  W.,  and  no  other 
invoice  of  these  goods  was  on  board.  The  bill  of  lading  was 
in  the  name  of  the  American  partner  who  was  the  consignee. 
The  goods  were  accompanied  by  a  letter  to  him  from  his 
British  partner,  dated  in  England,  July  29, 1812,  saying,  with 
this  you  will  receive  the  eleven  cases  &c.  for  Messrs  W.  &J.  W. 
of  Baltimore,  mentioning  the  repeal  of  the  orders  in  council  &c., 
adding,  "  as  there  may  have  been  some  alterations  in  some  of 
your  friends,  (insolvency)  shipping  them  to  you  gives  the  power 
of  keeping  back  to  you."  The  whole  transaction  appeared  to 
be  fair.  Held,  the  eleven  cases  &c.  became  the  property  of 
W.  &  J.  W.  when  shipped,  so  not  prize,  though  the  Merri- 
mack sailed  from  England  after  our  declaration  of  war  was 
known  there  :  But  2,  where  goods  were  so  purchased  and 
accompanied  by  invoices,  bills  of  lading,  and  letters  from  the 
British  consignors  to  American  citizens  for  whom  bought,  and 
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all  the  papers  shew  the  property  was  theirs ;  but  the  British  Ch.  25. 
consignors  enclosed  these  documents  in  a  letter  to  their  agent  V^^V^.r 
in  the  United  States,  an  American,  and  the  bill  of  lading  to 
him  also,  ''  on  account  and  risk  of  an  American  citizen,''  and 
the  invoice  was  headed  to  the  agent;  him,  however,  the 
British  consignors  directed  not  to  deliver  the  goods  to  said 
American  citizens  in  case  war  existed,  until  they  paid  him  the 
cash  for  them ;  held,  the  property  remained  in  the  British 
consignors,  and  was  prize  and  condemned.  3.  But  where 
goods  were  so  purchased  and  consigned — but  the  bill  of  par- 
cels and  invoice  were  in  the  name  of  the  American  merchants 
for  whom  the  goods  were  purchased,  and  the  shipment  also 
expressly  made  on  their  account,  held  the  property  vested  in ' 
th^m  and  was  not  prize,  though  the  British  consignors  in  their 
letter  speak  of  the  goods  as  British  property,  and  the  same 
during  the  voyage  remained  at  their  risk.  Story  J.  dissented 
in  the  first  case,  and  it  is  said  also  Washington  J.  >and  Todd  J. 

^  15.  .d  consignee  ka$  no  lien  on  the  goods  of,an  enemy  ?5'"1!F'* 
consignor.  An  appeal  from  the  Circuit  Court  of  Rhode  Isl-  Fraiices^ 
and  condemning  certain  British  goods  captured,  on  which  9  Cranch 
Thomas  Irvin,  a  domiciled  merchant  of  the  United  States,  ^^  ^ 
claimed  a  lien  be.  He  had  advanced  monies  to  the  enemy 
consignor  to  purchase  the  goods.  These  goods  were  shipped 
by  the  consignor  and  shipper,  and  sent  on  their  account  and 
risk.  Held,  first,  where  shippers  so  ship  goods  on  their  own 
account  and  risk,  their  delivery  to  the  master  is  a  delivery  to 
themselves,  and  not  the  use  of  the  consignee.  The  master  is 
their  agent,  and  they  may  countermand  at  any  time  before 
actual  delivery  to  the  consignee,  and  thus  prevent  his  lien 
attaching.  2.  The  case  is  otherwise  where  goods  are  shipped 
on  account  and  risk  of  the  consignee,  except  in  case  of  his 
insolvency.  3.  There  are  no  liens  in  prize  courts,  except  a 
few  created  on  enemy's  property,  and  in  these  few  they  are 
created  by  a  general  law  among  merchants  alone.  As  in 
cases  in  which  to  secure  to  neutral  masters  their  freight,  not 
otherwise  secured,  this  general  law  allows  them  their  liens  on 
enemy's  property  captured  in  war  &c.  4.  If  A  consign  two 
cargoes  to  B,  purchased  by  A,  and  give  B  his  election  to 
accept  both  within  twenty-four  hours  after  the  receipt  of  A's 
letter,  or  in  that  time  to  reject  both ;  B  in  that  period  accepts 
one  only,  he  does  not  make  either  cargo  his,  but  A  may  cast 
both  on  B,  or  resume  the  whole ;  and  the  property  remains 
his,  and  liable  to  be  captured  by  his  enemy. 

§  16.    A,  an   American  merchant,  during  the  non-inter-  ^^e*Mw 
course  with  England,  sent  orders  to  B,  a  merchant  at  Bir*  &  Susao. 
mingham,  to  purchase  for  him  certain  goods,  and  to  ship  them 
"to  A  on  the  removal  of  this  non-intercourse,  or  probably  of 
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Ch.  25.    the  British  orders  in  council.    B  purchased  them  vfiA  km 
own  fundi ^  and  sent  them  to  Liverpool  to  be  shipped^  where 
they  were  stored.     B  became  embarrassed,  and  C  his  firiend 
lent  him  the  amount  of  the  invoice,  say  £820.  2«.  Id.^  and  B 
ass^ed  his  right  to  receive  this  sum  of  A  to  C  as  his  security, 
but  no  evidence  he  could  interrupt  the  shipment.     Orders  in 
council  being  removed,  B  shipped  the  goods  to  A,  asd  wrote 
him  that  he  had  shipped  them  according  to  his  wder,  in  a 
ship  named,  and  requested  A  on  receiving  them  to  reorit  the 
said  $820.  2#.  Id.  to  C,  and  C  wrote  to  A  to  the  same  pur- 
pose.   The  goods  were  shipped  on  account  and  risk  of  A,  but 
6  in  his  letter  to  A  said  they  were  C's.   Held,  first,  there  was 
no  need  of  further  proof:  2.  That  the  goods  were  shipped  in 
pursuance  of  the  orders  of  A,  and  became  his  proper^  when 
delivered  for  his  use  to  the  master  of  the  vessel,  if  not  at  an 
earlier  period,  so  not  liable  to  capture  as  British  property. 
The  main  argument  for  the  American  captors  was,  ^t  these 
goods  became  the  property  of  C,  a  British  subject  and  an  en- 
emy &c.,  that  he  had  a  right  to  interrupt  the  shipment,  and 
hence  A  was  under  no  obligation  to  receive  the  goods  and  pay 
for  them ;  so  they  remained  British  and  enemy's  prop^ty. 
But  as  above,  the  court  did  not  think  they  became  C's  pro- 
perty, or  that  he  could  interrupt  the  shipment,  but  that  B 
had  the  control  of  them  so  as  to  execute  A's  orders. 
1  Wheaton*8        ^17.   Where  goodi  remain  the  consignots,  though  purchoB' 
R.  208,  the     ^^  Jy  aw>iher*s  orders^  and  partly  with  hi$  funds.     (Appeal 
diano*^  °'    fro™  ^®  Circuit  Court  of  Massachusetts.)    J.  Lizaur,  a  neu- 
tral merchant  of  Rio  Janeiro,  during  our  war  of  1812  witb 
Great  Britain,  seot  hides  to  D^son,  Brothers  b  Co.  of  liver- 
pool,  and  orders  to  them  to  buy  certain  goods  for  him  to  a 
much  larger  amount  than  his  credit  they  gave  him  for  his 
hides.  They  purchased  the  goods  and  shipped  them  in  the  St. 
Joze  Indiano,  a  neutral  vessel.     The  bill  of  lading  did  lot 
specify  any  order  or  account  and  risk.     The  invoice  was 
headed  '^  consigned  to  Messrs  Dyson,  Brothers  b  Finnic  by 
order,  and  for  account  of  J.  Lizaur.''    In  a  letter  of  May  4, 
1814,  accompanying  the  said  biU  and  invoice  from  Djson, 
Brothers  &  Co.  to  Dyson  Brothers  &  Finme,  they  say,  '^  for 
Mr.  Lizaur  we  open  an  account  in  our  books  here,  and  debit 
him  &c.  we  cannot  yet  ascertain  the  proceeds  of  his  hides  be., 
but  find  his  order  for  goods  will  far  exceed  the  amount  of 
these  shipments,  therefore  we  consign  the  whole  lo  you»  diat 
you  may  cprae  to  a  proper  under^dmg  with  him."    The 
firm  of  Liverpool  and  the  firm  of  Rio  consisted  of  the  same 
persons.     These  goods  were  captured  by,  and  adjudged  good 
prise  to  an  American  armed  vessel,  on  the  ground  they  re- 
mained the  property  of  the  consignois  and  shippers  during 
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their  transk,  and  Lizitir's  chdm  was  rejected.  Both  firms  Ch.  25. 
represented  tbe  same  parties  in  interest.  It  was  contended  V^V^^ 
ibr  J.  L.,  that  as  the  goods  were  purchased  by  his  order,  and 
partly  with  bis  fuads,  they  became  his  bn  the  purchase,  and 
that  nothing  was  left  to  the  shipper  but  a  right  of  stoppage  in 
tramitu,  (not  appljring  to  this  case.)  The  true  ground  was, 
tbe  shipper's  kept  the  possession  and  control  of  the  goods  in 
themselves  and  thekr  agents,  tbe  firm  at  Rio,  and  never  deliv- 
ered them  to  tbe  use  of  J.  L.  The  delivery  to  the  master 
was  to  tbe  use  of  the  consignee's  said  firm  at  Rio.  No  papers 
were  sent  to  him.  Cited  in  thb  case  the  cases  of  the  Merri* 
mack,  the  Frances,  the  Mary  and  Susan,  above,  and  of  the 
Venus,  Ch.  224,  a.  9.  s.  5. 

^18.  General  prineiple.  If  the  consignor  retain  ^  con* 
trol  of  the  goods  in  ^rer nn^tf,  he  retains  the  property ;  secut  if 
be  gives  the  control  to  the  consignee  or  bis  agent  (indepen- 
dent of  stoppage  in  traruitu  for  insolvency.)  As  if  A  at  Liv- 
erpool, sent  goods  to  B  in  Boston,  bis  agent,  to  bold  them 
subject  to  C's  order,  A  retains  the  control  over  them,  and  may 
give  them  what  direction  he  pleases  until  C  gives  his  order. 
The  Joze  Indiano— generally  if  the  goods  go  on  account  of  the 
consignor  or  shipper,  or  subject  to  his  contnrf,  they  remain  bis 
in  transUm.  So  if  any  condition  be  annexed  to  the  delivery  to 
the  consignee,  they  remain  the  consignor's,  though  sent  in  pur- 
suance of  the  con^gnee's  orders,  as  the  condition  of  immedi- 
ate payment  or  specified  security  given  &c.  So  where  ship- 
ped to  the  shipper's  order  to  be  delivered  by  bis  agent  to  the 
consignee,  on  the  agent's  being  satisfied  as  to  the  payment. 
One  of  the  Merrimack's  cases,  above,  4  Rob.  218,  319.  But 
if  tbe  shipper  consign  goods  to  his  agent,  but  the  invoice  &c. 
^ws  tliey  are  for  account  of  the  consignee  in  fact,  the  pur- 
chaser and  the  consignor  sends  to  him  the  invoice,  bill  of  lad- 
ipg  be.  directly ;  they  are  his,  as  such  possession  of  these 
^ridences  of  property  proves  the  intention  ;  first  case  above, 
Merrimack's  case.  So  if  A  ship  goods  to  B  unconditionally, 
fetr  C's  use,  diey  are  his  in  transitu :  secus  if  to  B  with  d^- 
cretionary  orders,  1  Wheat.  R.  208.  They  remain  the  ship- 
per's if  he  consign  tbem  expressly  to  another,  if  done  without 
bis  order  or  against  it,  or  in  a  manner  dififerent  from  it  as  to 
quantity  or  kind,  for  in  such  case  the  consignee  is  under  no 
obligation  to  accept  them,  in  fact  there  is  no  contract  between 
consignor  and  consignee  to  change  the  property.  Several 
cases  above,  and  case  of  the  Venus,  Ch.  224,  a.  9,  s.  5 ;  1 
Gal.  445. 

^  19.  If  my  agent  abroad  absolutely  purchase  goods  on  my 
account,  or  actually  set  them  apart  to  my  use  by  my  consent, 
they  become  mine  immediately  on  the  purchase  &c.  But  if  he 
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Ch.  25.  first  makes  them  his  own,  as  if  be  buy  solely  on  bis  own  credit, 
tbey  are  not  mine  till  be  does  some  notorious  act  to  cbange 
tbe  property  and  make  tbem  mine  by  my  consent,  expressed 
or  implied,  or  parts  witb  the  possession  by  an  actual  and  abso- 
lute delivery  to  me  or  to  my  use.     Tbe  Mary  b  Susan. 

^  20.  The  belligerent  right  which  forbids  a  change  of  pro^ 
per iy  from  consignor  to  consignee  in  transitu.  In  a  war,  for 
instance,  between  tbe  United  States  and  Great  Britain,  B,  a 
Britbb  merchant,  ships  bis  goods  to  a  neutral  consignee  ;  tbey 
are  B's  property  when  shipped.  By  tbe  laws  of  war  and 
prize  they  cannot  in  their  transit  become  the  neutral^s,  but 
rem^  B's  notwithstanding  any  acts  done  by  him  and  the 
neutral,  so  long  as  they  are  passing  tbe  ocean,  and  will  be 
liable  to  be  captured  as  B's  by  bis  enemy.  These  laws  of 
war  and  prize  are  not  so  much  founded  in  mere  rights,  as  in 
national  policy.  Their  object  is  to  disable  the  belligerents  or 
our  enemy,  to  consign  fraudulently  or  under  cover,  bis  ship  or 
goods  in  transitu  to  a  neutral,  and  thereby  deprive  the  con- 
signor or  vendor's  enemy  of  bis  belligerent  right  of  capture. 
These  laws,  therefore,  forbid  all  such  transfers,  and  the  prize 
court  bold  them  void.  As  to  vesseb  they  are  viewed  as 
belonging  to  tbe  country  whose  flag  and  pass  they  bear,  and  a 
transfer  to  a  neutral  is  of  no  avail  if  they  be  habitually  em- 
pbyed  in  the  trade  and  navigation  of  an  enemy's  country, 
1  Rob.  26 ;  5  Rob.  22,  161.  But  generally  a  ship'^  charac- 
ter is  determined  by  her  owner's  domiciL  If  a  neutral  con- 
stantly employ  bis  vessel  in  my  enemy's  trade  and  navigation, 
such  neutral  is  estopped  by  his  conduct,  declarations,  and 
oaths,  to  say  she  does  not  belong  to  such  enemy's  country ; 
but  be  only  is  estopped.  But  as  against  him  other  parties 
may  say  she  is  neutral.  Still,  however,  a  neutral  may  fairly 
purchase  my  enemy's  merchant  ships  in  time  of  war,  and  when 
so  purchased  all  are  bound  to  respect  their  neutral  charabter 
so  long  as  they  are  in  neutral  employment ;  but  the  purchase 
must  not  be  while  the  Aip  is  in  transitu.  It  must  be  well 
authenticated  witb  tbe  usual  evidence,  for  a  reasonable  con- 
sideration, and  the  sale  must  be  absolute  and  complete. 
Authors  generally  agree  in  these  positions* 
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ASSUMPSIT.    CUSTOMS  AND  PRESCRIPTIONS. 

Actions  of  assumpsit  in  several  cases,  rest  on  the  customs  See  Pretciip^ 
of  the  country  ;  as  actions  against  and  by  carriers,  inn-keep-  ^^'^' 
ers,  farriers,  factors,  taylors,  and  other  persons  who  are  by 
law  obliged  to  perform  services  for  a  reasonable  hire  or 
reward.  These  are,  generally  considered,  under  their  several 
heads,  when  the  principles  and  pleadings  peculiar  to  each  are 
brought  together.     See  also.  Flats,  Mills,  Tolls,  &c.  be. 

There  are  also,  in  regard  to  customs,  certain  general  prin^ 
ciplesj  which  may  properly  be  here  concisely  examined  ;  and 
actions  of  assumpsit,  in  some  cases,  founded  on  cuttoms  may 
be  noticed  in  this  chapter,  which  do  not  come  under  any  of 
the  particular  heads  mentioned.  Custom  and  prescription  are 
all  one ;  Cro.  El.  3 1 3  :  only  difference,  one  is  locals  the 
other  persona/.  Co  L.  113.  The  true  test  of  a  commer- 
cial usage  is  its  having  existed  a  sufficient  time  to  have  be- 
come generally  known,  and  to  warrant  a  presumption  that  the 
contracts  are  made  in  reference  to  it.  1  Caine's  R.  45.  Smith 
V.  Wright. 

Art.  1.  General  principles.  As  no  action  or  plea  can  be 
supported,  which  rests  on  a  bad  custom^  it  is  necessary  in  this 
place  to  enquire  what  is  a  good  and  what  is  a  bad  custom. 

Custom  is  unvfritten  law^  and  respects  place^  as  prescrip-  *  ^*®-  ^*' 
tion  respects  persons^  and  every  custom  is  construed  strictly. 

Several  things  are  essentud  to  make  a  custom  good  and  lBl.Com.76, 
valid.  m"^''  ^• 

(^  1.  A  custom  must  have  been  time  out  of  mind  ;  for  if  i  Bac.  Abr. 
any  one  can  shew  when  it  began,  it  is  not  a  good  custom.  ^^^' 

§  2.  It  must  be  continued  without  any  interruption,  or  tem-  Co.  Lit  lis, 
porary  ceasing  of  the  right,  otherwise,  of  possession  or  enjoy^  ^' 
ment. 

$  3.  It  must  have  been  peaceMe,  and  acquiesced  in,  and 
not  disputed  at  law  or  otherwise  ;  for  customs  owe  their  ori- 
gin to  common  consent.  This  cannot  be  intended  in  disputed 
cases. 

§  4.  It  must  have  been  reasonable,  or  rather  not  unreason'  ^^°j^^*^^* 
able  ;  but  if  one  plead  a  custom,  he  is  not  bound  to  shew,  it  ]^i, 
had  a  reasonable  commencement. 

J  5.  It  ought  to  be  certain,  so  that  it  may  be  known  and 
erstood,  as  to  the  persons  claiming,  the  thing  claimed,  be. 
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Ch.  26.        §  6.  It  ought  to  be  eompulsoryf  and  not  left  to  etch  one's 
Jirt.  U      option  to  use  or  obey  it  or  not. 

V^^v^^  ^  '7*  And  customs  nust  be  eontiiient  with  each  other.  If 
1  Ld.Raym.  contradictory  they  destroy  each  other.  It  is  not  to  be  pre- 
^^-  sumed  a  custom  originated  in  an  act  of  parliament. 

^  8.  The  foundation  of  a  custom  is  corutnt*  As  no  law 
can  oblige  a  people,  without  their  consent  given  in  some  form 
or  other ;  so,  when  they  do  consent,  and  use  a  certain  rule  as 
a  law,  such  rule  is  a  law,  in  many  cases ;  but  it  may  be  vend 
in  some  cases,  bs  being  repugnant  to  a  more  general  law. 
8  Silk.  110.  ^9.  This  consent  to  a  rule  or  law  is  expressed  in  writingy 
or  implied  by  actions.  Where  by  actions,  it  is  camman  law, 
or  custom  ;  custom,  if  confined  to  a  particular  place  ;  com- 
mon law,  when  unieersti.  Actions  repeated  and  continued  by 
the  same  rule,  is  evidence  of  assent  to  it,  by  those  who  do 
those  acts ;  but  the  original  reason  of  the  consent  need  not  be 
1  Mod.  161.  shewn.  Dougl.  131,  in  Cocksedge  &  al.  post.  The  begin- 
ning of  a  custom  must  not  appear  to  be  unreasonable^  "  for 
no  usage  can  be  good  which  was  not  so  ab  initio.*^  But  a 
custom  is  not  bad  because  it  is  contrary  to  the  common  law ; 
for  many  customs  are  so,  as  the  custom  m  Kent  of  Gavelkind^ 
so  the  custom  of  Borough  English  in  some  places.  Nor  is  a 
custom  bad  because  it  is  injurious  to  private  persons  or  inter- 
ests, if  it  be  for  the  public  good.  Hence,  custom  to  puH 
Dougl.  203.  down  houses  in  a  great  fire  to  prevent  it  spreading  is  good ;  so 
to  turn  a  plough  oh  the  headland  of  another  is  a  good  cus- 
tom, for  this  favours  and  promotes  husbandry. 

^10.  But  a  custom  injurious  to  the  public,  or  to  many  per-- 

sons,  and  beneficial  only  to  some  individuals,  is  bad  ;  as  many 

persons  owning  most  of  a  pasture  shall  not  put  in  their  cattle 

tiH  some  minor  owner  does ;  for  such  a  custom  must  have 

Sid.  237.—     ^1^3^°  >^  ^^^^  o^  usurpation,  and  cannot  have  had  a  reasonable 

2Latch.i3i7.  commencemdnt.     The  custom  of  a  place  cannot  extend  be- 

ZA??'*^ii^^'  y°"^  ^^*^  place.     In  all  pleadings  of  a  custom,  it  ought  to  be 

case  of  Gate-  positive  that  vnthin  such  a  place  there  is  such  a  custom;  this 

ward.  is  alleged  in  the  land,  but  prescription  in  the  person. 

^11.  When  foreign  vnitten  laws,  as  the  Pandects,  Codes, 
Institutes,  be.  are  adopted  and  used  by  custom  in  the  English 
courts,  or  in  the  United  States,  they  are  a  part  of  the  unwrit- 
ten or  customary  law.    They  have  force  merely  because  adopt- 
ed, and  have  been  immemoriaUy  used. 
Oinoio^am       ^  12.  The  custom  of  merchants  is  a  part  of  the  common  law 
I  B?c7m,     of  the  land,  and  the  courts  ex  officio  take  notice  of  it  accoN 
76.  dingly.     But  this  custom  of  merchants  must  be  controlled  by 

adjudged  cases,  2  Burr.  1216,  Edie  v.  E.  I.  Company.  It 
arises  from  general  established  law,  ^tnd  not  firom  special  locd 
usage ;  nor  the  opinion  of  merchants  &c. ;  but  may  be  proved 
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ly  their  understanding  of  it;  1  W.  Bl.  417  ;  2  Burr.  1226  ;  Ch.  26. 
6  East  202,  Parr  v.  Anderson ;  1  Cain.  Smith  b  al.  o.  ^rt.  2. 
Wright;  2  John.  R.  327.  So  other  general  customs  the  v^^V^^ 
courts  in  like  manner  take  notice  of,  and  they  need  not  be 
pleaded  specially  as  English  statutes,  as  common  law  adopted 
here  being  general  they  are  properly  common  law,  and  not 
strictly  custom,  which  is  limited  to  some  place,  part  of  a  state 
or  nation,  as  is  gavelkind.  But  particular  customs  must  be 
specially  pleaded,  and  the  existence  of  them  shewn,  and  also 
it  roust  be  stated  and  proved,  that  the  thing  in  dispute  is  within 
them.  And  if  the  pit.  declare  on  a  particular  custom,  and  the 
deft,  confess  it  by  his  demurrer,  the  pit.  shall  have  judgmentt 
though  there  in  fact  be  no  such  custom,  for  the  parties  agree 
it  exists  ;  and  the  court  cannot  take  notice  there  is  no  such 
private  or  particular  custom,  but  otherwise  of  a  general  cus- 
tom. 

So  in  stating  au  antient  custom  the  exceptions  to  it  must  be  Cowp.  60, 
stated ;  if  not,  the  custom  stated  and  the  one  proved  will  be  Bjanfort — 
different.     If  a  bad  custom  be  stated  in  the  declaration,  it  is  Rob.  89. 
not  aided  by  assigning  a  breach  in  a  good  pan. 

^13.  Many  customs  may  have  had  a  reasonable  commence- 
ment, and  so  be  good  in  another  country  for  reasons  existing 
there,  that  cannot  be  applied  in  this  country.  Such  as  most 
of  the  customs  in  England  founded  in  the  feudal  and  church 
systems. 

^14.  But  in  regard  to  some  customs  there,  the  reasons  2  Bl.  Comr 
which  made  them  good  or  bad  in  that  country  make  them  so  ^^* 
in  this.   Custom  is  local  usage  and  not  annexed  to  any  person, 
and  prescription  is  a  mere  personal  usage  annexed  to  some 
person  or  persons. 

Art.  2.  Good  custofM^further  cases.  ^  1 .  As  a  custom  to  dig  8  Salk.  278« 
gravel  in  the  adjacent  land  to  repair  a  way  is  good,  so  to  have  ^  ^'  ^^ 
a  watering  place  in  the  adjacent  land  is  good  ;  and  so  to  dig  .-a  Co.  eo,  ' 
ballast,  for  these  things  are  for  the  public  good,  and  might  well  Gateward't 
have  a  reasonable  beginning  founded  in  the  consent  of  those  s^wiiT  468 
concerned.    So  a  custom  to  dry  nets  on  another's  land  is  good.  — Dougl.  726. 
And  so  a  custom  to  cut  rushes  in  the  Lord's  waste  for  one  r^^^S.^JT 
occupying  a  bouse  S^.  and  having  common  there,  as  against  a  B«aii  v,       ' 
stranger.     So  a  custom  to  distrain  the  parts  or  goods  of  a  ship  Bloom  — 
for  the  port  duties  on  the  goods  shipped  on  board  is  good  ;  ^2Mod^i6 
here  the  duties  were  for  repairing  the  port. 

^  2.  In  these  customary  claims  and  rights  these  distinctions  c^gi^^'^f  ^' 
are  taken  in  Gateward's  case,  and  generally  admitted  in  subse-  case.— Hob. 
quent  cases  :  1 .  That  every  inhabitant  of  a  town  may  claim  a  ^* 
discharge  by  custom  of  his  soil,  as  a  modus  to  discharge  him 
of  tithes ;  but  cannot  by  custom  claim  to  charge  the  soil  of 
another,  or  a  right  in  his  soil. 
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Ch.  26.        ^  8.  Second,  he  may  claim  an  easement  in  the  soil  of  an- 
Art  2.      other  as  a  way  be.,  and  what  may  be  essential  to  repair  it. 
\,^v^^    But  he  cannot  by  custom  claim  an  interest  or  pfo6t  to  be 
taken  or  had  in  the  land  or  soil  of  another.     But  a  profit 
Grimstead  p.  cipr^dre  must  be  by  prescription  in  the  person,  and  not  by 
Marlowe.       custom  in  the  land ;  and  the  law  requires  that  every  prescrip- 
tion have  a  lawful  beginning,  a  custom  not,  but  only  a  rea- 
sonable one,  for  a  person  rests  his  prescription  on  a  supposed 
legal  grant  since  lost,  but  a  custom  rests  on  the  consent  of  the 
people  of  the  place,  for  among  inhabitants  some  may  be  only 
tenants  at  will,  and  some  mere  residents  only,  and  the  inter- 
est as  common  of  pasture  be.  cannot  be  released  ;  for  if  one 
inhabitant  of  a  house  release  and  then  move  away,  and  one 
takes  bis  place,  he  may  claim  be.     But  a  corporation,  time 
out  of  mind,  may  prescribe  for  itself  and  all  its  members  to 
have  common,  per  Buller  J.;  4  T.  R.  719 ;  and   1  Saund. 
339,  343.     According  to  this  case  no  deft,  can  claim  a  profit 
aprendre  in  alieno  ioto  by  custom  of  the  place. 
1  Saand.889,      ^  4.  This  was  trespass  for  breaking  and  entering  the  pit's. 
Miller  v.        close  bc.     Plea,  as  to  all  except  be.  not  guilty,  and  issue. 
xEu^case  at    ^^  ^^  ^°  ^^®  ^*'^  trespass  with  two  gueldings  bc.  actio  non; 
lane,  Cb.       because  the  place  where  be.,  and  from  time  whereof  bc. 
173,  a.  11.      y^ere  parcel  of  a  certain  cotnmon  field  in  Derby.     That  this 
was  an  antient  borough,  and  that  the  deft,  was  one  of  its  bur- 
gesses, and  they  from  time  whereof  bc.  to  — —  were  a  body 

politic  bc.  by  the  name  of .  and  then  incorporated  by 

8  Banr.  1M6,  the  name  of and  prescribes  m  the  said  corporation  for 

common  in  the  place  where  be,  as  one  of  the  burgesses  for 
all  their  commonable  cattle.     Pit.  demurred. 

^  5.  Held,  a  corporation  may  prescribe  for  common  in  gross 
for  cattle  levant  and  couchant^  within  the  town,  but  not  for 
common  in  gross  without  number,  that  a  corporation  does  not 
lose  its  franchises  by  a  change  of  its  name ;  but  will  retain 
under  its  new  name  the  possessions  it  before  had.    And  so  by 
its  new  name  is  subject  to  old  debts  and  demands. 
Dougl.  119,        §  6.  If  a  duty  be  payable  on  corn  imported  into  a  city,  yet 
Cockridge  r.  a  custom  to  exempt  citizens  from  paying  it,  being  factors,  is 
FcDshaw.       good,  though  the  duty  be  to  the  city.     This  exemption  to 
these  free  factors,  or  a  return  of  the  duty  to  them,  may  rea- 
sonably be  to  encourage  them  to  import  com. 
1  Bac.  Abr.        ^  '7*  By  the  custom  of  a  town  an  infant  may  bind  himself 
670.  an  apprentice,  or  make  a  feofiraent,'  at  the  age  of  fifteen  years, 

.  as  in  gavelkind. 
Carth.  367.^      §  8.  If  a  corporation  be  bound  to  maintain  and  repair  a  port, 
Salk.  248,      \i  jg  3  good  Consideration  for  a  customary  duty  on  goods  there, 
v.^Bldeo.''^     and  the  master  may  be  chargeable  and  the  vessel  sails  bc. 
distrained  for  it. 
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^  9.  It  is  a  good  custom  for  all  the  inhabitants  of  Thiberton    Ch.  26. 
10  cut  rushes  on  Thiberton  common.     The  pit.  proved  he    Art.  2. 
was  an  inhabitant,  and  that  there  was  a  custom  for  every  body   v^^'n^-vJ 
inhabiting  there  to  cut  and  take  rushes  in  that  place.    But  see  3  Wiis  832, 
Bean  v.  Bloom,  post,  is  contra,  but  occupiers  may.  Rackham  v. 

'<^  10.  A  custom  for  a  particular  person  to  have  the  sole  i^'JJf*. 
use  of  a  trade  in  a  certain  place  may  be  good,  if  he  have   ^ 
stock  sufficient  to  serve  the  place.    The  same  for  a  corpora- 
tion, for  all  concerned  may  agree  to  this  effect. 

It  is  a  good  custom,  that  a  person  and  all  those  whose  estate  ^>^  ^64, 
he  has,  have  been  seized  of  a  mill,  time  out  of  mind,  and  wigdes- 
*^  that  all  the  inhabitants  within  the  parish  ought  to  grind  aU  woith. 
their  com  which  they  expend  in  their  messuages  otr  tenements 
at  the  said  mill."  For  this  custom  might  have  a  reasonable  be- 
ginning by  agreement  at  the  erection  of  the  mill ;  but  there 
must  be  a  mutual  consideration,  and  the  owner  must  keep  his  Hob.  189, 
mill  in  repair.  But  otherwise,  as  to  corn  they  sell.  For  it  might  Hasbin  0. 
be  a  reasonable  contract,  originally  for  the  mill  owner  to  agree  ^**®"- 
to  keep  a  mill  in  order,  in  consideration  they  engaged  to  grind 
at  it  all  the  corn  they  used  or  spent  in  their  families.     And  it  ^k^^boogU 
was  mutual  and  sufficiently  certain  for  them  to  agree  to  do  so  201.-^ 
in  consideration  of  bis  engagement  so  to  keep  a  mill.  But  as  to  ^^  ^^^  7^* 
corn  sold,  the  consderation  is  wholly  uncertain.    Dougl.  218. 

§  11.  So  a  custom  is  good  for  the  tenant  to  have  the  way  ^^}}^^* 
going  crop,  Wigglesworth  r.  Dallison,  1  Phil.  Evid.  485.         i^iobD^^L 

^12.  So  a  custom  for  all  the  inhabitants  of  a  town  to  play  2  H.  Bl.  394, 
at  all  lawful  games  in  a  close  at  all  reasonable  times  of  the  ^^\  ^' 
year,  is  good ;  and  aU  times  will  be  construed  all  reasonable 
times.    But  not  for  all  persons  for  the  time  being  in  the  town ; 
not  for  all  rural  sports,  as  some  may  be  improper,  id. 

So  for  surveyors  duly  chosen  to  destroy  corrupt  victuals  |^^*/*^ 
exposed  to  sale.     So  a  custom  to  make  a  by-law  to  oblige  a 
person  to  take  an  office  under  a  penalty,  is  good. 

<J  13.  Towing  paths  may  be  good  by  usage  or  custom,  but  l  Burr.  298. 
not  of  common  right.     There  were  no  towing  paths  at  com-  ^  ^^  ^^ 
mon  law  on  the  antient  banks  of  antient  navigable  rivers ;  but  Herbert, 
all  such  paths  have  originated  in  customs  in  certain  places. 
This  matter  was  decided  in  the  case  of  the  river  Ouge. 

§  14.  This  country  has  been  settled  long  enough  to  allow  ^  Mass.  R. 
of  the  time  necessary  to  prove  prescription.  There  is,  there-  i^^^^^ 
fore,  the  same  principle  in  regard  to  customs. 

^  15.  All  laws  bind  by  the  assent  of  the  people.   This  may  iJ5*^^*^£ 
be  expressed,  as  well  by  facts  as  by  words  or  in  writing,  and  13,  no.^ 
where  it  is  contrary  to  the  general  laws  of  the  land,  it  prevails  4  Co.  69.— 
where  it  has  obtained  the  force  of  law.  "  Consuitedo  ex  causa  ^^{^'"^^ 
certa  nttumabUi  usitate  privat  communem  legemJ^    And  yet 
it  is  laid  down  in  many  books,  that  a  custom  contrary  lo  law 
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Ch.  26. 
Art.  3. 


Salk.  287, 
Watson  V, 
Sparks. — 
Kei  V,  Price. 

8  T.  R.  271, 
Noble  9,  Du- 
rell. 


2  Inst.  66^ ' 

Ro1.Abr.664. 

—1  Bac.  Abr. 

«74.— 

10  Mod.  133. 

— dSalk.279. 

Mod.  47, 
Haftpart  r. 
Wilfs.— Vent. 
71— 9id.464. 
— 1  Bac.  Abr. 
675—2  Lev. 
96,97,  Pre- 
deaux  v. 
Warn— Salk. 
268. 

1  Com  D. 
292.— 9  Co. 
58,  case  of 
Aldred.   See 
Nusance,  An- 
tient  Lights, 
and  Air.~ 
d  Cruise  636. 
—Co.  Lit. 
15.  a. 

2T.R.766, 

Silby  V.  Ro- 
binson. 


2  W.  B1  926, 
Bean  v. 
Bloom,  at 
large,  post 


€ro.  El.  862, 
Fowler  v. 
Dale. 


is  void,  but  on  examining  the  cases  generally  it  will  be  foond 
that  a  custom  to  be  bad  and  void  must  not  only  be  against  law, 
but  also  unreasonable.  Therefore,  customs  in  courts  in  delay 
of  justice  are  void,  not  merely  because  they  are  contrary  to 
the  rules  o(  law,  but  because  also  they  are  unreasonable  and 
injurious  to  the  public.  And  a  right  to  glean  after  harvest  is 
a  good  custom,  but  it  must  be  exercised  under  proper  circum* 
stances  and  restrictions,  4  Burr.  1925. 

Art.  3.  Bad  customs'-^urther  cases.  A  custom  that  every 
pound  of  butter  sold  in  a  particular  market-town  he.  weight  1 8 
ounces,  is  bad ;  for  it  is  an  attempt  to  lay  aside  the  legal 
weights  of  the  government. 

^2.  So  it  is  a  bad  custom  to  oust  a  man  of  bis  inheritance, 
widiout  action  or  answer  in  any  town.  So  a  custom  is  bad  to 
try  an  issue  in  an  inferior  court  by  six  jurors.  This  is  unrea- 
sonable, and  every  unreasonable  custom  is  void.  Prescription 
cannot  be  by  one  who  hath  an  estate  for  years. 

^  3.  So  if  a  town  or  city,  time  out  of  mind,  has  maintained 
a  wharf  on  a  river,  for  unlading  goods  brought  up  to  the  town 
or  city,  it  is  a  bad  custom  to  demand  a  certain  sum  of  a  vessel 
passing  through  the  river  by  the  wharf,  and  not  unloading 
there,  for  this  vessel  has  no  benefit  from  the  wharf.  But  this 
tax  may  be  reasonable  if  the  town  or  city  be  obliged  to  cleanse 
the  river,  or  do  any  thing  beneficial  to  the  vessel  in  passing 
the  river. 

^  4.  So  a  custom,  that  one  may  build  on  a  new  foundation 
to  obstruct  antient  lights  is  bad  and  void  ;  for  one  custom  is 
as  old  as  the  other.  For  when  a  man  has  a  lawful  easement 
or  profit  by  prescription,  time  out  of  mind,  another  custom 
time  out  of  mind  cannot  take  it  away  ;  for  one  is  as  antient  as 
the  other.  As  if  A  have  a  way  by  prescription  over  B'sland, 
B  cannot  prescribe  to  stop  it.  No  prescription  to  a  thing,  the 
beginning  whereof  is  proved  by  records,  writings,  or  witnesses.. 

So  a  custom  for  poor  and  indigent  householders  living  in  A» 
to  cut  and  carry  away  the  rotten  boughs  and  branches  in  a 
chase  in  A  is  bad.  For  the  description  of  persons  entitled  is 
too  vague  and  uncertain,  and  a  verdict  found  for  a  deft,  under 
such  a  custom  was  held  bad  and  set  aside,  and  one  entered 
for  the  pit.  and  nominal  damages.  The  claim  was  for  neces* 
sary  fuel  to  be  used  in  their  houses  in  A. 

\  5.  It  is  a  bad  custom  for  inhabitants  to  claim  a  right  in 
alieno  solo^  as  a  right  to  cut  and  carry  away  rushes.  (This  is 
aprendre.)  The  same  case,  3  Wils.  456,  461,  more  fully 
reported ;  but  3  Wils.  332,  contra ;  so  3  Salk.  279.  But 
Bean  be.  is  the  last  decision. 

^  6.  A  grant  of  common  to  inhabitants  is  too  vague  and  is  void. 
So  it  is  UX)  vague  for  an  inhabitant  to  purchase  to  him  and  his 
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successor  ;  but  an  easement  may  be  granted  to  inhabitants ;    Ch.  26. 
as  it  is  a  good  custom  they  have  a  way,  he.  Art.  4. 

^  7.  A  custom,  that  a  man  who  signs  a  note,  promis-  K^^^^kJ 
ing  to  pay  money  to  another  or  bis  order,  shall  be  obliged  i  Salk.  129.— 
to  pay  it,  is  a  void  custom.  A  natural  person  cannot  pre-  il^^'J^^"^ 
scribe,  except  in  right  of  a  permanent  estate ;  inhabitants,  as  Pei^n.-^'' 
such,  cannot  purchase  or  have  a  right  in  another's  soil  by  cus-  i  Ld.  Raym. 
tom,  but  for  a  special  reason.  J^iSdmaiT 

Art.  4.  Remedies  on  customs.  IT. R. 616^ 

§  1.  Wherever  a  custom  is  good,  and  monies  thereby  be-  Seward  ». 
come  due  to  one  as  tolls,  wharfage,  fines,  port  duties,  be.  he  ^ivifsTos 
may  recover  them  in  an  action  of  assumpsit ^  unless  it  be  a  part  Mayor  of  Ex- 
of  the  custom  that  he  apply  some  other  remedy  exclusively.  f?f^^*"* 
So  whenever  a  custom  is  bad,  and  one  receives  money  by  14^^  Mayor 
pretence  of  it,  he  may  be  compelled  to  repay  them  in  this  of  TarmoaUi 
action  of  assumpsit  for  monies  had  and  received.     In  most  of  J^^'^i^Sj^ 
the  cases  a  general  indebiiatis  assumpsit  lies.     But  it  may  be  3  Bofr.  1717? 
a  part  of  the  custom,  that  the  party  entitled  to  the  duty  may  — Ksp  8.— 
disUrain  for  it,  and  if  it  be  a  port  duty,  as  5*.  a  chaldron  on  all  venhi^nec 
coals  exported,  even  the  sails  and  anchors  of  the  vessel  may  Eiden  — 
be  distrained  for  it.     And  this  other  remedy  is  often  cumuta-^  R«gwter  100. 
five  only,  and  does  not  generally  take  away  the  remedy  by 
assumpsit. 

§  2.  Customs  which  are  consistent  may  be  pleaded  against  3T.  R.264, 
each  other.     And  the  party  pleading  the  general  custom  need  y®(yfi""|j/* 
not  sliew  its  modification,  which  is  consistent  with  the  right  he  Kenchin  r/ 
claims.     As  where  a  custom  is  pleaded  to  put  swine  on  a  Koight. 
common,  the  pit.  may  reply  they  must  be  rung^  without  tra- 
versing the  custom  set  up  in  the  plea,  for  these  customs  are 
consistent.     So  one  custom  may  be  to  tow,  and  another  to 
pay  for  it. 

^  3.  In  this  case  the  court  resolved,  that  if  one  be  bound  to  10  Co  139, 
repair  a  wall  against  the  sea,  and  he  keeps  it  in  good  repair  Kughtey'a 
to  such  a  height,  and  as  sufficient  as  customary  ;  and  by  a  sud-  ^^^' 
den  flood  or  flux  of  fresh  or  salt  water  it  be  broken  down  &c., 
he  is  not  liable  ;  but  it  roust  be  repaired  by  the  commissioners 
of  sewers  at  the  expense  of  all  benefited  by  it,  according  to  their 
interests,  for  this  sudden  breaking  down  be.  is  by  the  act  of 
God,  or  inevitable  accident,  and  not  by  any  fault  in  the  deft 
But  otherwise,  if  there  had  been  any  fault  in  him,  and  if  by 
his  fault,  each  one  injured  may  sue  him.     This  action  was 
case. 

^  4.  In  this  case  it  was  decided,  that  the  public  has  a  right  8  T.  R  600, 
to  use  cranes  erected  on  public  quays.     And  one  in  trespass  ^^  '*  ^**"* 
justifying  the  use  of  a  crane  on  a  public  wharf  need  only  say, 
that  it  is  "a  public  open  and  lawful  wharf"  and  need  no^ 
claim  the  right,  time  out  of  mind. 


622  .  ASSUMPSIT- 

Ch.  25.        ^  5.  Chancery  upon  a  bill  will  direct  a  trial  at  law  of  a 
Art.  4.      custom  or  prescription  to  avoid  a  multiplicity  of  suits ;  and 
V/V^^  issue  may  be  directed  to  try  whether  such  customs  as  laid 
in  a  bill,  or  any  or  what  custom,  though  the  pit.  does  not 
prove  the  custom  laid.  2  Com.  D.  441  ;  1  Vem,  22,  366; 
Bunb.  43. 
Cro.  £1. 664,       In  this  case  the  court  decided,  that  the  inhabitants  of  South- 
Feneux  r.       ^g^jj  jj^j  ^  watering  place  in  alienosoh^  and  if  disturbed  each 
bad  his  action.     The  remedy  was  di&rent  in  Manning's  oase 
above. 
3  w.  Bl.  9^.      How  "  occupiera  of  lands  may  by  custom  daim  a  right  in 
alieno  solo^^^  but  inhabitants  cannot ;  though  before  in  Rack- 
ham  r.  Jesup  it  was  held  they  might  so  claim.    Tlus  last 
decision  must  prevail. 
3  Wila.  456,        ^  6.  This  was  case  for  disturbing  the  pit.  in  his  right  of 
Beau  or  Bean  common,  and  right  to  cut  and  take  rushes  upon  the  common 
The  same       for  Utter  for  liis  cattle  by  antient  custom.     The  pit,  declared, 
case  2  w.      that  July  1,  1772,  and  for  two  years  past,  he  was  and  hitherto 
Soie^this      ^^^  been,  and  still  is  lawfully  possessed  pf,  and  is  the  occupier 
was  case       of,  a  messuage  and  ten  acres  of  land  with  the  appurtenances  in 
for  a  tort       jIj^  parish  of  Ludham  ;  and  all  that  tnne  entitled  to  coouBon  of 
wrong  doer,    pasture  on  the  waste  in  Ludham,  containing  about  500  acres, 
3  Wiis.  426.    for  all  his  commonable  cattle  levant  and  couchant  upon  hb  said 
messuage  and  land  &ic.  every  year,  and  all  the  year  as  apper- 
taining to  his  said  messuage  be. ;  that  time  out  of  mind  there 
had  been  an  antient  custom,  "  that  every  occupier  of  land 
and  tenements  in  the  said  parish  of  Ludham,  who  is  entitled 
to  have  such  common  of  pasture"  in  said  waste,  ''  hath  used 
and  been  accustomed  to  mow  and  cut  down  rushes  growing 
and  being  in  and  upon  said  waste  or  common  every  year ;" 
during  the  summer  quarter  &c.,  to  place  the  same  in  heaps 
&c.  on  said  waste  be.,  to  dry  &c.,  take  away  &cc.  ''  for  litter 
for  the  cattle,  so  levant  and  couchant  as  aforesaid,  of  every 
such  occupier  of  lands  and  tenements  in  the  parish  of  Ludham 
aforesaid,  who  is  entitled  to  have  such  common  of  pasture 
aforesaid."     Yet  the  deft,  knowing  &c.,  contriving  fcc.,  cut 
and  carried  away  ten  acres  of  said  rushes  be.  whereby  the 
pit.  could  not  use  his  said  common  and  said  right  of  mowing 
&c.  be.  in  so  ample  a  manner  as  he  ought  be.     Plea,  not 
guilty,  and  verdict  for  the  pits.     Deft,  moved  in  arrest  of 
judgment ;  because  ''  a  custom  to  take  a  profit  in  the  soil  of 
another  is  bad  ;"  cited  Gateward's  case.     The  pit.  replied, 
that  Gateward's  case  did  ^'  not  prove  that  an  occupier  of  land 
may  not  have  common  in  the  soil  of  another,  and  by  custom 
have  a  right  to  cut  down  and  take  rushes  for  litter  for  his  cat- 
tle levant  and  couchant  on  his  land ;"  cited  3  Lev.  160,  Tay* 
lor's  case,  in  which  it  was  decided  freemen  of  Lynn  being 
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owners  tBd  sisters  of  vessek  may  by  custom  dig  ballast  Sec.    Ch.  26. 
This  objection  was  overruled  ;  and  2  W.  Bl.  928  the  court  said,     wf  rr.  4. 
the  privilege  claimed  is  by  custom,  not  prescription.     ^  The  ^^vXi^ 
same  rights  may  be  claimed  either  way ;  one  is  local,  the  other 
personal ;  and  the  difference  lies  in  the  mode  of  claiming  suit- 
ed to  the  difference  of  the  claimants.    Where  the  claimant 
has  a  weak  and  temporary  estate,  he  cannot  claim  in  his  own 
right,  but  must  have  recourse  either  to  the  place  and  allege  a 
custom  there,  or  if  he  prescribe  in  que  estate  it  must  be  under 
cover  of  the  tenant  in  fee."     "  So  occupiers  of  houses  may  set 
up  a  custom  to  cut  turves,"  though  "  inhabitants  cannot." 

If  one  allege  a  custom  in  a  town,  it  is  sufficient  to  say  an  lo  Co.  69.— 
ancient  viUe.     This  is  consistent  with  a  usage  time  out  of  ^  ^^'  ^• 
mind.    So  what  is  tantamount  is  sufficient,  Com.  D.  PI.  C.  38. 

Where  common  is  claimed  by  a  corporation  it  is  as  well  to  i  Saund.  339. 
plead,  that  every  burgess  shall  have  common,  as  to  plead  that  --^  Con>- 1>- 
the  corporation  shall  have  it  for  themselves  and  every  burgess  ;  g^^  ^^' 
and  the  principle  will  hold  in  regard  to  any  local  custom  where 
the  members  of  a  corporation  claim  a  benefit  in  its  right. 

In   this  case  in  trespass  quare  dausum  fregii^  the  deft.  2  h  Bl.  393 
alleged  a  custom  ancient  and  laudable,  used  and  approved  of  399,  Fitch  v. 

in  the  parish  of ,  for  all  the  inhabitants  for  the  time  being  f ^''"flT" 

of  said  parish  to  have  &c.,  so  stated  the  custom.  Then 
averred,  that  at  the  several  times  when  be.  he  was  an  inhab- 
itant of  said  parish,  and  at  those  times  he  entered  the  locus 
in  quoy  and  played  at  cricket  be.,  and  held  good.  The  deft, 
alleged  a  local  custom  for  the  inhabitaitts  of  a  parish  to  do  so 
and  so,  that  he  was  one  of  tliem,  and  stated  his  acts  to  be  ac- 
cording to  and  within  the  custom.  This  seems  to  be  the  true 
way  of  pleading.     Pit.  traversed  the  custom. 

^  7.  If  one  claim  by  custom  or  prescription,  he  must  pre-  sCom.D.PJ. 
scribe,  and  the  pit.  in  his  declaration  must  shew  a  good  cus-  ?\^'7'oa, 
tom,  as  in  case  for  not  keeping  a  bull  in  a  parish,  he  must  shew  waples  v.  ' 
a  custom  or  prescription  to  keep  one  ;  so  a  loss  for  want  of  one  Basset, 
must  be  alleged. 

^  8.  It  is  a  general  rule,  that  whenever  the  party  avows  and  1  Salk.  176, 
justifies  a  distress  for  a  thing  against  common  right,  a  custom  ^^^Ji^^**"  ^' 
must  be  alleged  to  distrain  in  such  case. 

>§  9.  But  it  is  enough  the  party  avowing  be  bound  to  per-  Venhisionc  r. 
form  what  is  the  consideration  for  the  duty  he  claims ;  as  if  £lden» 
a  borough  be  bound  to  repair  a  port,  and  is  entitled  to  loll  in  ''*^^*- 
a  suit  or  distress  for  the  toll,  it  need  not  be  alleged  the  port  is 
in  repair  ;  for  it  is  sufficient  the  borough  is  bound  to  repair ; 
for  being  bound  by  the  costom  to  repair  is  iht  considerations 
2.  The  master  of  the  vessel  as  to  port  duties  is  the  exporten  ^^'K*  *'*' 
Whoever  claims  an  easement  rotist  plead  it  specially,  as  be  waiiis. 
claims  a  right  in  another's  soil. 
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1796. 


10  Mass.  R. 
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Dorr. 


2  Johns.  R. 
367,  Cortcly 
ou  0.  Van 
Brandt 


11  Mass.  R. 
633,  Cook  V. 
Stearof. 


Art.  5.  Cases  in  the  United  States.  In  this  case  thert 
had  been  a  custom,  time  whereof  &«.  in  the  town  of  Ipswich, 
for  all  the  inhabitants  of  that  town  to  water  their  cattle,  teams, 
be.  at  a  certain  watering  place  in  Ipswich  river,  which  there 
run  along  side  of  the  highway,  and  the  deft,  erected  a  build- 
ing that  covered  a  part  of  this  watering  place ;  and  he  in  one 
count  in  the  indictment  was  indicted  for  a  nusance  to  this 
watering  place  of  all  the  inhabitants  of  said  town,  and  held 
good ;  for  they  may  have,  time  out  of  mind,  such  an  ease- 
ment \  and  if  obstructed,  the  obstruction  may  be  considered 
as  a  nusance,  and  indicted  accordingly,  and  the  inhabitants 
shall  not  be  confined  to  their  civil  actions. 

Customs  and  usages  at  banks,  see  Jones  v.  Fales,  and  the 
Lincoln  and  Kennebeck  Bank  v.  Page,  Ch.  29,  a.  10. 

%  2.  JVb  dM8  of  citizens  can  eatablish  a  custom  contrary  to 
,  law :  though  this  custom  may  be  useful  to  explain  the  inten- 
tions of  the  parties  to  contracts.  As  where  an  insurance  was 
made  "  on  a  cargo  from  Boston  to  Archangel  and  back  to 
Boston."  No  property  was  returned  in  the  ship,  in  which  case 
it  was  proved  to  be  the  universal  custom  in  Boston  where  this 
insurance  was  effected,  to  return  a  portion  of  the  premium 
It  was  known  the  decisions  of  the  court  had  been  otherwise. 
Held,  first,  on  the  point  the  law  is  well  settled  and  generally 
understood  :  2.  '*  Evidence  of  custom  and  usage  is  useful  in 
many  cases  to  explain  the  intent  of  parties  to  a  contract.  But 
the  usage  of  no  class  of  citizens  can  be  sustained  in  opposition 
to  the  principled  of  law."  Judgment  for  the  pit.  for  the  whole 
premium. 

^  3.  Held,  that  prescription  does  not  give  the  right  of  erect- 
ing a  building  on  the  land  of  another  person ;  for  title  to  lands 
must  be  by  matter  of  record  inc.  A  usage  to  erect  huts  on 
the  shore  to  carry  on  a  fishery  must  be  pleaded  or  be  in  the 
notice. 

§  4.  A  right  to  enter  on  another's  land  to  repair  a  dam  &c. 
necessary  to  work  a  mill  can  exist  but  by  grant  or  prescrip- 
tive right,  though  the  dam  and  embankment  were  originally 
erected  wkh  the  consent  of  the  owner  of  the  soil.  The  deft's. 
claim  was  stated  in  a  special  plea  to  which  the  pit.  demurred 
for  cause ;  1.  no  legal  conveyance  pleaded  &c. ;  2.  no  pre- 
scriptive right  shewn,  nor  is  the  mill  described  as  ancient.  But 
held,  the  deft,  claimed  a  permanent  interest  in  the  pit's,  land 
to  keep  up  an  embankment  there,  which  cannot  by  our  statute 
of  1783,  Ch.  37,  pass  without  deed  or  writing,  and  if  mtended 
to  continue  seven  years,  it  must  be  by  deed  acknowledged  and 
recorded.  A  license  to  do  an  act  on  another's  land,  as  to 
hunt  or  cut  a  tree,  may  be  by  parol,  where  it  passes  no  estate 
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ie  the  land,  and  such  a  license  is  revocable  when  executory,    Ch.  36. 
unless  a  definite  term  is  fixed,  but  irrevocable  when  executed.    Art.  5. 

In  England  a  custom,  to  be  general  and  common  law,  must  V^'v^v^ 
extend  throughout  the  realm ;  here  throughout  a  state.  But  the  Dr.  &  Stud, 
judges  in  both,  and  not  the  jury,  must  decide  if  there  be  such  ^^• 
general  custom  or  not. 

Several  cases  of  prescription.    Trespass  in  the  plt*8.  close.  2  w.  Bl.  ow, 
Plea,  Clode  was  seized  of  massuage  and  lands  in  Upottery;  cMe^^al*'* 
and  that  "  he  and  all  those  whose  estate  he  had  8z;c.  for  the  But  prescript 
time  being,  had  sued,  and  have  been  accustomed  to  have  and  ^'^°  ^^  °^. 
use,  and  still  of  right  ought  to  have  and  use"  common  of  pas-  «ue  tcThind^ 
ture  in  the  place  where,  for  all  commonable  cattle  levant  and  or  to  build  on 
eouchant,  and  justified,  and  the  other  defts.  as  his  servants ;  pit.  R'^^f^Co 
traversed  the  right  of  common,  and  bsue.     Pit.  went  through  LJt  113.— 
his  evidence.  Then  the  deft,  opened  two  ancient  grants  without  2  Bl.  Com. 
dates,  which,  as  the  judge  observed,  were  inconsistent  with  plea,  confined'to 
Verdict  for  the  pit.    Deft,  moved  for  a  new  trial ;    1.  because  a  corporeal 
his  title  was  not  laid  by  way  of  prescription,  But  only  of  usage ;  *'®'^f|]5!ciark 
to  this  answered,  that  those  who  prescribe  in  a  que  estate  need  „.  King,  i  Ld« 
not  use  the  words,  time  whereof  the  memory  be.,  but  mere  Rayiii.266. 
usage  in  all  those  whose  estate  the  party  hath,  will  imply  the 
same  thing :  2.  Because  the  grant  might  be  in  confirmation 
of  the  prescriptive  right  and  then  consistent.     Held,  these 
grants  might  be  before  the  time  of  memory,  or  so  in  confirma- 
tion of  the  prior  prescriptive  right.     Matter  to  be  left  to  the 
jury.     New  trial  granted. 

^  6.  A  lessee  for  years  cannot  prescribe  in  his  own  name.  Dorney* 
Such  a  prescription  is  bad  after  verdict.     In  a  possessory  ^'*'^®^ 
action  for  an  injury  to  an  easement  the  pit.  need  not  state  his 
title,  unless  the  deft,  appears  to  be  tenant  of  the  land  ;  but  if 
the  pit.  ojSers  to  do  it  and  states  an  insufficient  title,  it  is  bad. 
A  termor  cannot  be  charged  in  a  que  estate  with  an  immemo-  ,      , 

rial  obligation. 

^  6.  Replevin  for  taking  six  boat-oars  at deft,  avowed  ^jHes  265, 

the  taking  damage  feasant  in  his  soil  and  freehold,  bar,  a  pre-  Ward^.Cresi 
scriptive  right  to  fish  in  the  sea,  use  boats  &c.,  and  land  fac.  JJ^y'^o.— 
at  this  place.     On  demurrer  held,  that  the  right  of  fishing  in  a  Mod.  63.— 
the  sea  is  common  to  all  the  king's  subjects :  hence,  a  pre-  ?*j!f  *  ?^?^ 
scription  for  such  a  right  as  annexed  to  certain  tenements  is 
bad,  and  such  a  prescription  is  void.     And  generally,  ^^  a  man 
shall  not  prescribe  in  that  which  the  law  of  common  right 
gives."     "  Now  every  man  may  fish  in  the  sea  of  common 
right,"  as  he  may  pass  in  the  highway.     Also  held,  2.  a  pre- 
scriptive right  claimed  in  respect  of  certain  ancient  tenements  ^^^^^^^ 
&c.  without  saying  how  many,  is  bad.    3.  If  a  man  have  a  pre-  cKost,  and 

scriptive  right  in  respect  of  one  tenement  and  ten  acres,  and  ff ««  »• 

•        .   °  i»  1  1  I-    Bloom,  ante, 

another  m  respect  of  another  tenement  and  ten  acres,  he  ' 
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Ch  26.  must  make  two  several  titles  implied^  and  cannot  blend  tfaera 
Art.  5.  as  one  title.  Prescription  for  common  for  four  cows  is  good 
\t^^Y^j  for  one  cow,  3  Saik.  279. 

Where  a  grant  may  be  presumed  after  fifty  years,  see  Ch. 

79,  a.  3,  Mayor  &  al.  v.  Homer ;  prescription  cannot  be  made 

Lofft  76,        where  the  creation  of  the  thing  in  which  it  is  claimed  is  within 

Rei  ».  Johnf  the  time  of  memory. 

6D.&bE  748,      (^7.  Trespass  in  the  pit's,  close  and  breaking  down  bis 

Shate*- "'       ^®°^®  ^'       ^®^'  *®  ^^^^^^  *^  y**^  ^^  formerly  part  of  Sharp 

•pear&al.      Tbom  common,  and  so  pleaded  a  right  to  enter  the  common 

to  dig  and  carry  away  sand  and  gravel  for  the  repairs  of  a 

house.  Held,  the  ph.  must  allege  the  house  was  out  of  repair : 

2.  That  he  entered  the  place  for  the  purpose  of  digging  for 

and  carrying  away  sand  and  gravel  for  the  necessary  repairs  of 

that  house  :  And  3,  that  the  same  sand  and  gravel  were  used 

for  that  purpose.     Deft,  pleaded  six  different  pleas,  stating 

different  prescriptive  rights. 

ecom  D^TO      ^  ®'  Pr^scrip^on  must  be  pleaded  time  out  of  mind,  though 

— 2R0U.269!  limited  to  years;  as  for  things  ecclesiastical,  though  by  canon 

law  limited  to  forty  years.     But  all  time  before  Kchard  I,  is 

time  out  of  mind,  on  an  equitable  construction  of  the  statute 

W.  II,  which  limits  it  for  a  writ  of  right  where  a  grant  may 

be  presumed. 

lD.bE.667.      §  9.  Every  prescription  is  good,  if  by  any  possibility  it  can 

be  supposed  to  have  had  a  legal  commencement. 

^10.  The  same  seven  rules  stated  in  art.  1,  as  to  custom, 
apply  as  to  prescription,  except  prescription  must  have  a  legal 
beginning. 
4  Co.  88.—        §  1 1.  A  prescription,  that  a  great  part  of  a  river  runs  8ic., 
6  Com  D^80  ^  '*  ^^^  5  ^^^  >^  ^^  ^^^  necessary  to  shew  how  much  ;  so  as 
'  much  estoven  as  a  man  can  dig  in  one  day,  as  appurtenent  to 
hi^  house,  is  sufficient.  Varybg  the  thing  does  not  destroy  the 
prescription  ;  see  Mills  &c. 
2^'  Sf^      As  every  prescription  must  be  reasonable;   a  sheriff,  for 
8  Cro.  446!—  instance,  cannot  prescribe  for  taking  gifts  for  doing  his  office. 
Co.  Lit.  115,    So  one  cannot  prescribe  to  db  a  wrong  or  nusance,  as  to  erect 
^  a  dove-cote,  or  to  lay  or  continue  logs  or  wood  in  the  high- 

way.    Nor  against  a  statute,  except  the  prescription  be  pre- 
served by  another  statute,  or  except  it  be  only  declaratory  of 
the  common  law  or  only  affirmative. 
HickmaDv'        §  12.  One  may  prescribe  for  a  thing  that  qualifies  another 
Thome  &ai.  prescription  ;  as  if  A  prescribes  for  common,  B  may  prescribe 
to  enclose  when  he  has  lands  lying  there  together,  and  plead 
accordingly. 
Stra.  1224.         ^13.  If  any  part  of  a  custom  as  laid  is  unreasonable,  the 
whole  is  void. 
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If  006  prescribe  for  a  certain  number  of  cattle,  he  need  not    Cu.  26. 
state  they  were  levant  and  couchantj  because  it  is  no  prejudice    Art.  5. 
to  the  owner  of  the  soil,  the  number  being  ascertained ;  other-   v^ry^^ 
wise,  if  the  number  be  uncertain.   2  Esp.  26,  Richards  v. 
Squib. 

^  14.  In  the  time  of  queen  Elizabeth,  common  was  often  Cro.  El.  362/ 
claimed  by  reason  of  inhabitancy  j  but  in  Fowler  v.  Dale  it  |5^-^*  ^P* 
was  disallowed.     And  the  court  said,  if  allowed,  it  would  fol- 
low the  person,  and  for  no  certain  time  or  estate. 

^15.  Replevin  for  taking  the  pit's,  cattle;  "  avowry  that  2Wils.268, 
Bumell  was  seized  in  fee  and  in  possession  of  a  certain  antient  ^i»  English 
messuage:  and  that  Ingham  was  tenant  and  occupier  of  J^gjJJJJJ,*" ^ 
another  ancient  messuage  so,  prescribed  for  common  in  the 
locus  in  quo  (for  themselves  "  and  all  other  occupiers  of  said 
messuages")  and  avowed  taking  damage  feasant.  Ph.  traversed 
the  right  of  conmion  and  issue,  and  verdict  for  the  defts.  Pit. 
moved  in  arrest  of  judgment,  and  said  the  avowry  was  ill. 
"  The  prescription  for  right  of  common  being  confined  to  the 
occupiers  of  die  messuages  who  have  but  a  mere  temporary, 
and  not  permanent  mterest  therein,"  cited  22  E.  IV,  17,  Gate- 
ward's  case,  3  &  4  resolutions ;  and  Hunt  v.  Beaucharo,  33 
Geo.  II ;  where  in  trespass  the  ''  plea  was  that  every  inhabi- 
tant of  the  parish  residing  and  dwelling  in  the  parish,  and  be- 
ing an  occupier  of  an  ancient  messuage  had  aright  of  common" 
&c.  Held,  a  bad  prescription.  So  bad,  to  plead  all  the  occu- 
piers of  a  close,  time  out  of  mind,  had  used  to  repair  the 
fences,  Cro.  El.  445,  Anstye  v.  Fawkner ;  as  occupiers  is  too 
general.  So  '^  a  prescription,  that  possessors  ought  to  repair 
fences"  is  a  bad  one ;  2  Rol.  R.  288 ;  Palmer  331 ;  Cro. 
Jam.  665.  And  though  this  avowry  might  be  good  as  to  Bur- 
nell,  who  was  seized  in  fee,  yet  it  was  bad  as  to  Ingham  who 
avowed  as  occupier.  The  defts.  said,  if  the  ph.  complained 
of  an  injury  done  to  his  soil,  the  deft,  in  his  justfication  must 
prescribe  in  que  estate ;  but  in  trespass  for  takmg  goods,  it  is 
sufficient  for  the  deft,  to  plead  he  was  possessed  of  the  locus 
in  quOf  and  the  goods  were  damage  feasant.  The  same  for 
taking  cattle  damage  feasant^  where  the  deft,  has  common  ; 
and  no  difference  between  trespass  and  replevin  for  taking 
cattle  only.  The  court  admitted  this  reasoning  of  the  deft,  to 
be  good  in  trespass,  no  title  being  in  question  ;  but  said,  *'  the 
right  of  common  was  laid  in  the  occupiers  only,  and  held  it 
was  necessary  for  the  deft,  in  replevin  to  shew  a  title ;  for ''  in 
replevin  the  avowant  must  justify  and  shew  by  what  authority 
he  distrains."  "  There  is  a  great  difference  between  replevin  fjj^g^ 
and  trespass,  because  the  avowant  being  to  have  a  return  of  ai,a2w— 1^ 
the  cattle  must  shew  a  title  in  omnibus  ;  otherwise,  in  tres-  107. 
pass  m  which  the  deft,  need  only  plead  an  excuse,"  (2  Lutw. 
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Ch.  26.    1331.)     '*  The  avowant  must  allege  what  estate  be  is  seized 
Art.  5.      of,  therefore  this  avowry  is  bad/'  and  the  verdict  has  not  cured 
i^ry^^  it,  as  the  defts.  have  stated  a  defective  title,  and  not  merely- 
shewn  a  title  defectively  stated. 
Cro.  EI.722,       §  16.  If  the  party  has  a  general  common,  that  is,  for  all 
Bushword  ».    fcinds  of  cattle,  he  may  well  prescribe  for  common  for  any  par- 
Bond!—         ticular  sort ;  for  this  comes  within  the  general  prescription. 
2  Esp.  29.—    As  where  the  party  prescribed  for  common  for  100  sheep,  and 
Stid  PMi.*^^'  proved  100  sheep  and  six  cows.     This  was  well ;  but  oiher- 
Evid.  163*—  wise,  if  he  lay  one  prescriptive  right  and  proves  another  ;  as 
1  Taaa.642.   jf  he  claims  common  for  100  sheep  and  proves  common  for 
120.     In  this  case  he  fails  in  proving  the  prescriptive  right  he 
claims. 

^17.  Though  it  is  a  general  rule  the  party  must  state  his 

prescriptive  right  fully  and  as  it  exists,  as  it  is  entire ;  and 

though  this  right  like  every  right  must  be  proved  as  laid,  yet 

this  does  not  mean  in  every  minute  circumstance ;  and  there* 

fore  the  prescription  alleged  and  that  proved,  may  vary  or 

differ  as  to  the  quantity  of  land  to  which  it  extends  or  to  which 

it  is  appurtenant. 

Cto.  El.  632       §  18.  As  where  A  prescribed  to  have  common  to  his  mes- 

Oregory  v,      suage  and  twenty  acres  of  land,  and  in  evidence  he  proved  but 

M'"-  eighteen  acres.     Held,  this  evidence  proved  the  prescription 

laid. 

Hob.  W,  ^19.  So  if  the  party  lay  his  prescription  not  so  large,  and 

T^orc^gh-      prove  it  more  arpple  than  he  has  laid  it,  he  does  not  fail,  if  the 

good.  nature  of  it  is  the  same,  as  where  the  prescription  was  to  tether 

horses  from  and  after  a  certain  day  named,  yearly ;  and  he 

proved  his  prescriptive  right  to  be  on  that  day,  also  the  day 

before  it,  and  on  a  certain  Monday,  and  afterwards  during  the 

year  at  pleasure. 

Bal.  N.P.59,      $20.  But  as  in  Pring  v.  Henly,  if  the  deft,  avow  taking 

^*  damage  feasant,  and  the  pit.  prescribe  for  common  for  all 

commonable  cattle,  and  prove  common  for  sheep  and  horses 

only,  he  fails;  for  here  he  claims  one  kind  of  common,  as  for 

commonable   cattle,  and  proves  another  as   for  sheep  and 

horses.     But  otherwise,  as  above*  if  he  had  prescribed  for  a 

common  for  any  particular  sort  of  cattle,  and  proved  his  right 

to  a  general  common,  as  the  common  proved  would  mclude 

that  claimed.     So  if  a  man  prescribe  for  common  appendant 

to  300  acres  in  four  towns,  and  proves  it  appendant  to  two 

hundred  acres  in  two  towns  only,  his  evidence  does  not  prove 

his  prescription. 

»c^'^2fi       ^  ^^*  I^  *^  '^^  down  in  this  case  as  a  general  rule,  that 

Fox?/i  ihte.  whatever  may  be  gained  by  usage  without  matter  of  record, 

—Bill.  N.  P.   may  be  claimed  by  prescription,  such  as  ways,  estray^,  trea- 

^^  «ure-trove,  wreck  of  the  sea,  &ic.  but  such  things  as  are  not 
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forfeited  but  by  matter  of  record,  as  felon's  goods,  cannot  be    Ch.  26. 
prescribed  for.  Art.  6. 

^  22.  And  in  cases  of  prescription  it  is  allowable  to  give    ^^v^v/ 
hearsay  evidence  in  order  to  prove  general  reputation ;  as  bqI.  N.  P. 
where  the  issue  was  of  a  right  of  way  over  the  pit's,  close,  ^95. 
deft's.  were  allowed  to  give  evidence  of  a  conversation  be- 
tween persons  not  interested,  then  dead,  wherein  the  rigbt  to 
the  way  was  agreed. 

^  23.  How  the  thing  to  which  the  prescriptive  right  belongs  4  Co  86, 88, 
may  be  altered,  without  losing  it.  And  generally  the  owner  of  I'"tt«™*'» 
the  thing  may  alter  it  as  suits,  if  he  do  not  prejudice  him  Mills,  &c. 
against  whom  this  right  is  claimed.  As  where  the  owner  of 
fulling  mills  prescribed  for  a  stream  or  a  great  part  of  it  through 
one's  land,  as  running  to  and  turning  his  said  mills,  he  may 
convert  them  into  grist  mills.  This  does  not  destroy  the  pre- 
scription. So  where  a  tenant  is  bound  to  cover  his  lord's  hall 
and  it  falls,  and  the  lord  builds  a  new  one  in  the  same  place 
and  of  the  same  bigness,  the  tenant  is  bound  to  cover  it ;  but 
not  if  of  greater  length  or  breadth  or  in  another  place,  or  if  it 
be  converted  into  a  co<^-house,  stable,  kitchen,  be. ;  for  in 
such  case  the  lord  by  his  own  act  cannot  alter  the  nature  of 
the  tenure,  nor  of  the  service  the  tenant  is  bound  to  perform. 
So  if  one  has  estovers  by  grant  or  prescription  to  his  house, 
though  he  alters  the  rooms  or  chambers  of  his  house,  as  to 
turn  a  hall  into  a  parlour,  and  such  alterations  of  the  quality, 
and  not  of  the  house  itself,  and  without  making  new  chimneys, 
by  which  no  prejudice  accrues  to  the  owner  of  the  wood,  it  is 
no  destruction  of  the  prescription.  So  "  if  he  builds  new 
chimneys  or  makes  a  new  addition  to  his  old  house,  by  that 
he  shall  not  lose  his  prescription,  but  be  cannot  employ  or 
spend  any  of  his  estovers  in  the  new  chimneys,  or  in  the  part 
newly  added  ;  the  same  law  of  conduits  and  of  water  pipes," 
be.  So  a  corporation  loses  not  its  franchises  by  a  change  of 
its  name,  for  no  one  is  prejudiced  thereby. 

§  24.  Replevin  for  taking  corn,  Sept.  20,  1784,  at  Peter-  l^'^^'^*^' 
church.     In  the  avowry  and  cognizance  a  special  case  was  Delaiboy'it 
stated,  bar  be.     And  held  by  the  coun,  that  a  custom  that  a  Lewis, 
tenant  may  leave  his  away-going  crop  in  the  bams  ^c.  of  the 
farm  for  a  certain  time  after  the  lease  is  expired  and  he  has 
quitted  the  premises,  is  a  good  custom. 

^  25.   Custom^  how  uncertain.   Replevin  for  a  cow.     The  2  Bos.&lP. 
deft's.  third  plea ;  a  cognizance  as  bailiff  of  R.  S.  to  whom  he  ^7»  i>e 
had  underlet  the  locus  in  quo.     The  pit.  pleaded  in  bar  to  curke? 
this  avowry,  that  said  field,  containing  100  acres  whereof  said 
place  in  which  be.  was  parcel,  time  out  of  mind,  of  right  hath 
been  and  ought  to  have  been,  and  still  of  right  ought  to  have 
beep,  open  and  common  is  manner  following,  ''  that  is  to  say, 
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Ch.  62    open  every  three  years,  that  is  to  say,  on  cnr  beibre  the  15tb  day 

Art.  5.     of  October,  when  the  com  was  cut  and  carried  off  the  same 

\^^^y^\j  for  a  long  time,  to  wit,  for  three  weeks  and  upwards  i^  that 

before  said  time  when  be.  one  J.  B.  was  seized  in  fee  of  a 

messuage  and  two  acres  of  land  with  the  appurtenances  ia 

'*  and  that  he  and  all  those  whose  estate  be  had  and 

hath  in  the  said  messuage  and  land,  with  the  appurtenances 
for  the  time  being  from  time  whereof  &c.  have  used  and  been 
accustomed  to  have,  and  of  right  ought  to  have  for  themselves 
and  their  tenants,  occupiers  of  said  messuage  and  land  with 
the  appurtenances  common  of  pasture  for  all  their  commonable 
cows  levant  and  couchani  on  said  messuage  and  land,  with  the 
appurtenances  in  the  said  field,  of  which  the  said  place  in  which 
be.  is  parcel,  every  third  year  when  the  same  is  open,  and  not 
sown  and  cultivated  in  the  manner  aforesaid,  as  to  the  said 
messuage  and  land  with  the  appurtenances  appertaining,  that 
the  said  J.  B.  demised  to  the  pit.  from  year  to  year ;  that  in 
virtue  of  the  said  demise  the  pit.  became  possessed  of  the 
said  messuage  and  lands  with  the  appurtenances,  and  being  so 
possessed  before  the  said  time  when  he.  put  the  sud  cow, 
being  his  commonable  cow,  hvant  and  couchani^  on  his  said 
messuage  and  land  with  the  appurtenances,  into  the  said  field, 
to  use  his  common  of  pasture  there  as  it  was  lawful  for  him  to 
do,  the  same  time,  from  thence  until  and  at  the  taking  of  the 
same  as  aforesaid,  bemg  when  the  said  field  was,  and  ought  to 
be  open  and  common  as  aforesaid  :  that  the  said  cow  was  in  the 
said  field  in  which  he.  parcel  be.,  until  the  deft,  of  his  own 
wrong  be.  and  this  be.  wherefore  be."  And  the  pleadings 
were  continued  to  a  rejoinder  and  issue.  Verdict  for  the  fdt. ; 
on  motion  be.  for  a  rule  be.  Held,  this  custom  as  pleaded 
was  uncertain  and  bad,  both  as  to  its  commencement  and  du- 
ration. Commencement  uncertain  on  or  before  the  15th  of 
October,  since  the  com  might  not  be  cut  and  carried  off  be- 
fore that  day ;  but  the  clear  uncertainty  was  in  the  words  three 
weeks  and  upwards^  and  for  any  thing  that  appeared  the  cow 
might  have  been  put  in  after  the  three  weeks  expired  ;  possi- 
bly bad  it  been  alleged  she  was  put  in  within  the  three  weeks, 
the  court  after  verdict  would  have  supported  this  prescription, 
and  the  time  under  the  words  and  uptoards  is  wholly  uncer- 
tain, and  though  these  words  be  under  a  viddieitj  they  cannot 
be  struck  out. 
1  Saand.36],  ^  26.  In  this  case  the  party  claiming  a  prescriptive  right  of 
N^rth^^**'*'  common  in  a  certain  100  acres,  admitted  in  his  plea  the  other 
party  was  seized  in  fee  thereof;  but  added,  he  the  pit.  was 
seized  of  an  ancient  messuage  with  the  appurtenances,  m  — -— 
being  one  of  the  freehold  tenements  be.  ^^  And  that  there 
are  and  from  time  whereof  be*  were  divers  ancient  mes* 
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suages''  &c.  Then  the  ph.  laid  a  prescription,  that  the  several    Ch.  26. 
tenants  of  these  messuages  being  seized  thereof  in  their  de*    Art.  6. 
mesne  as  of  fee,  and  all  those  whose  estates  they  severally  have  ^^y^^^ 
in  the  same,  for  all  the  time  aforesaid,  have  had  the  sole  Sec. 
pasture  of  said  100  acres  for  all  their  cattle  tec.     But  the 
number  of  tenements  or  messuages  was  not  stated,  but  only 
^  diven  ancient  mesiuages^*^  and  held  well. 

Art.  6.  Pleadings  in  prescriptions. 

^  1.  Every  one  who  pleads  a  prescription  ought  to  allege  it  c;o.  Lit.  118. 
in  him  who  has  the  inheritance,  as  to  say  he  is  seized  in  fee, 
and  he  and  his  ancestors,  or  he  and  those  whose  estate  he  has, 
or  that  a  corporation  and  their  predecessors  tec.  have  had  or 
used  &c. 

%  2.  All  prescriptions  are  in  their  nature  entire  ;  and  when  4D.&E.167, 
they  are  pleaded,  the  adverse  party  cannot  deny  a  part  only,  Morewood  ti 
but  he  must  either  demur  or  traverse  the  whole,  and  therefore  ' 

if  the  deft,  plead  a  prescription,  and  fail  in  proving  any  part  of 
it  in  evidence  be  must  fail  in  the  whole. 

§  3.  After  verdict,  it  is  well  if  a  thing  be  alleged  by  way  of  *  l^v.  177. 

prescription  where  it  ought  to  be  by  custom.   And  if  a  custom 

be  only  inducement  to  an  action,  it  is  sufficient  to  be  alleged 

quod  solety  without  saying  solet  et  debet  tec.     And  a  plea  o{\}^^^'^ri 
^  ..i.  ^     ?  ^  ^     ,  jAj-        3  D.  At  E.  147, 

prescription  for  common  m  a  que  estate  is  good  after  verdict,  ciarkv.King. 

though  it  be  not  in  express  terms  alleged  that  the  owners  of 
the  estate  have  used  it  time  immemorial.  It  states  a  right  of 
common  in  all  those  who  held  the  estate,  and  unless  a  pre- 
scriptive right  had  been  proved,  the  pit.  could  not  have  obtain- 
ed a  verdict.  Not  stated  in  the  plea  they  immemorially  held 
the  estate. 

^  5.  A  custom  that  inhabitants  or  residents  shall  have  profit  6  Co.  eo,  61. 
in  another's  soil  is  merely  void,  unless  as  part  of  an  easement, 
as  gravel  to  repair  a  way,  tec. 

Trespass  in  the  pit's,  close  with  cattle,  horses,  tec.  with  con-  Gateward's 
tinuance  ;  as  to  the  hogs,  deA.  pleaded  not  guilty,  and  as  to  ^^^' 
the  residue,  that  the  vill  of  Stixwold  was  an  ancient  vill  and 
laying  contiguous  to  said  close,  that  within  the  said  vill  there 
is,  and  time  out  of  mind  has  been,  a  custom,  viz  :  ''  that  the 
inhabitants  within  the  said  vill  of  Stixwold  within  any  ancient 
messuage  there  by  reason  of  their  commorancy  and  residence 
in  the  same,  had  and  were  used  and  accustomed  to  have  com- 
mon of  pasture  in  the  said  place,  in  which  tec.  for  all  and  all 
kind  of  oxen,  horses,  and  other  large  beasts,  tec.  Sec.,  and  also 
pleaded,  that  at  said  time  hjc..  he  was  and  adhuc  est  commorans 
et  inhabitans  in  said  town  of  Stixwold,  and  in  an  ancient  house 
in  Stixwold  aforesaid,  and  so  justified.  Pit.  demurred  :  re- 
solved first,  only  four  kinds  of  common  appendant,  appurte- 
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Ch.  26.  nant,  in  gross  and  by  reason  of  vicinage,  and  that  this  comnMMi 
Art.  6.  by  reason  of  commorancy  and  residence  is  none  of  tbem. 
V^y^^  ^  6.  Second.  As  he  had  no  estate  or  interest  in' the  house 
be.,  but  only  *^  a  mere  habitation  and  dwelling,"  he  could 
have  no  interest  in  the  common  in  respect  of  the  house. — ^This 
is  the  only  point  stated  by  Croke  to  have  been  formally  de- 
cided by  the  court,  and  certainly  this  point  was  clear  and 
alone  sufficient  for  the  decision  of  the  cause ;  and  as  to  the 
other  decisions  stated  by  Lord  Coke  as  having  been  made, 
they  were  his  own,  or  if  made  by  the  judges,  they  were  not 
necessary  to  the  decision  of  the  case. 

^  7.  Third.  Such  ccmimon  will  be  transitory  and  uncertain, 
"  for  it  will  follow  the  person,  and  for  no  certain  time  and  estate, 
but  during  his  habitancy."  This  kind  of  interest  the  law  does 
not  allow ;  for  a  custom  must  be  certain  and  have  continuance 
&c. 

^  8.  Fourth.  Against  the  nature  of  common,  "  for  every 
common  may  be  suspended  or  extinguished,  but  such  a  com- 
mon will  be  so  incident  to  the  person  that  no  person  certain 
can  extinguish  it,  but  as  soon  as  he  that  releases  &c.  removes, 
the  new  inhabitant  shall  have  it.'' 

§  9.  Fifth.  ^  He  who  claims  it  as  an  inhabitant  can  have  no 
action  for  it." 

Sixth.  ''  In  these  words,  inhabitanii  and  residents,  are  includ- 
ed tenants  in  fee  simple,  tenants  for  life,  for  years,  by  elegit,  &tc. 
tenant  at  will  S^c.,  and  he  who  hath  no  interest  but  only  his 
habitation  and  dwelling."  "  And  clearly,  tenant  in  fee  simple 
ought  to  prescribe  in  his  own  name ;  tenant  for  life,  years,  by 
elegit,  be,  and  at  will  &c.  in  the  name  of  him  who  bath  the 
fee,  and  by  good  pleading  may  enjoy  &c. 

^10.  Seventh.  No  improvement  can  be  made  Sec.  states  the 
difference  between  a  profit  to  be  taken  in  alieno  solo,  and  an 
easement  in  it.  As  to  a  way,  this  every  inhabitant  may  have, 
but  not  such  profit.  And  a  way  or  passage  may  well  foUow 
the  person. 

Eighth.  As  to  copy  holds.  And  every  prescription  ought  to 
have  a  lauful  beginnbg ;  but  a  custom,  a  reasonable  one  only, 
as  gavelkind.  This  may  be  reasonable  but  cannot  be  intended 
to  have  a  lawful  beginning,  ^'  by  no  grant  or  act,  or  agreement, 
but  only  by  parliament." 

§11.  Ninth.  Held  also,  if  the  custom  had  been  alleged,  that 
mUibet  pater  famUias  infra  aliquod  messuagium,  it  would  also 
be  bad  for  the  above  causes. 
Same  case,  There  held,  "  inhabitants,  unless  incorporated,  cannot  pre- 
joa  ^*'"^  scribe  to  have  profit  in  anodier's  soil,  but  only  in  matters  of 
easement,"  as  in  way  &c.  to  church,  market,  be.  So  in  mat- 
ters of  discharge,  as  to  be  discharged  of  toll,  or  of  tithes  he  ; 
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but  to  have  an  interest  in  another^s  soil  cannot  be ;  **  for  that    Ch.  26. 
ought  to  be  by  persons  enabled,   who  are  always  to  have  con-    Art.  6. 
tinuanee ;  for  if  there  should  be  such  prescription,  then  if  any  ^.^v^*' 
of  the   inhabitants  depart  from  their  ancient  houses j  and  the 
house  continues  empty,  the  inheritance  of  the  common  should 
be  suspended,  which  cannot  be," — mentions  the  release  as  Coke 
does  ;  added  "  and  by  such   prescription  a  maid   servant  or 
child  who  resides  in  the  house  is  said  to  be  an  inhabitant,  and 
to  have  the  benefit  of  the  common  j"  this  cannot  be* 

%  12,  So  it  is  not  good  for  every  freeman  of  a  corporation  6  Com.  D.  83. 
to  prescribe  for  common,  but  he  ought  to  prescribe  in  the  cor-  Jjf  ^c*^ 
po ration-     Nor  can  one  prescribe  that  A,  tenant  for  hfe,  and  EL  IM, 
B  in  remainder  ought  to  liave  common* 

§  13,  To  say  that  every  burgess  ought  to  have  common,  is  s  Com.  D, 
as  well  as  that  the  corporaiiou  shall  have  it  for  them  and  every  ^""^  ^^^' 
burgess.     In  either  case  the  right  is  in  the  corporation, 

^  14.  If  the  pit*  alleges  he  was  seized,  and  then  prescribes,  2  Mod.ais, 
it  is  bad,  if  not  stated  seized  in  fee,  for  if  not  seized  in  fee  he  |f?*^'*  '■ 
cannot  prescribe,   and  seisin  in  fee  will  not  be  intended  even 
after  verdict.     And  a  prescription  cannot  be  annexed  to  any 
thing  but  an  estate  in  fee,  as  prescription  itself  is  in  fee  in  all 
cases. 

§  15*  In  this  case  the  court  said,  "  the  word  soht  implies  3  Mod,  4fi, 
antiquity,  and  will  amount  to  a  prescription,  and  solitm  cvrstts  fhwSt »  Pal* 
aqua  running  to  a  miU  makes  the  mill  to  be  ancient ;  for  if  it  mer. 
be  newly  erected,  there  cannot  be  solitus  cursns  aqum  towards 
Uie  milL 

^  16»  Special  action  on  the  case  was  brought  against  the  ^yj'^^f;^'* 
deft*  for  not  keeping  a  bull  and  a  boar  ;  and  on  demurrer  to  the  Ba^Ut. 
declaration,  held   it  was  bad  ;  because,  first,  it  did  not  state 
the  deft,  was  obliged  to  keep  them  by  custom,  prescription,  or 
otherwise*     2.   Did  not  allege  any  particular  loss  or  damage 
by  the  cattle  not  increasing*    And  third,  the  deft,  being  rector 
of  the  church  ought  to  find  a  boar  in  consideration  of  paying  **  ^^'  ^^' 
of  him  tlihes* 

%  17,  It  is  a  general  rule,  that  customs  are  not  to  be  enlarg-  ^  ^c,  Abr. 
ed  beyond  tlie  usage  ;  because  it  is  the   usage   and   practice 
that  makes  the  law  in  such  case,  and  not  the  reason  of  the 
thing. 

In  an  action  brought  on  a  custom  it  must  shew  what  that  cus-  ^^^  ^i^* 
torn  is,  otherwise  it  is  not  maintainable,  ' 

§  18.  He  who  pleads  a  prescription  must  state  the  whole 
of  it  ;  see  Lovelace  r.  Reynolds,  Cb,  91,  a*  7,  and  prove  it 
as  he  lays  it,  2  Esp.  27. 

But  where  any  collateral  matter  is  connected  with  the  pre* 
scriplion,  but  makes  no  pan  of  it,  it  need  not  be  stated  ;  as  in 
Waring  t^,  GrLffitb,  stated  Cb.  71,  a.  2,  where  the  payment 

VOL.  i.  08 
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Ch.  26.  of  the  3i.  for  every  one  buried  io  the  cburdi  was  merely  eol^ 
Art.  6.  lateral  and  no  part  of  the  prescription.  And  as  to  what  evidence 
^^^y^^   proves  the  prescription  as  laid,  see  Pring  v.  Henly,  Ch.  91, 

a.  7,  Evidence, 
s  Esp.  449,         ^  19.  If  either  party  in  an  action  prescribe  for  an  easement, 
^^^^^^^     the  other  party  cannot  state  a  contrary  prescription  without  a 
traverse  of  that  set  up  by  the  other.  ,  As  where  an  action  was 
brought  against  the  deft,  for  diverting  a  water  course.     He 
pleaded  he  was  seized  of  two  closes,  through  which  the  water 
ran,  and  that  he  and  all  those  whose  estate  he  had,  used  to 
water  their  cattle  there  in  said  water ;  "  but  that  for  coovea- 
ience  of  watering  they  had  a  right  to  dig  a  ditch  sear  the  said 
water  course,"  and  so  concluded  without  a  traverse,  this  being 
a  prescription  varying  the  first,  was  held  to  be  bad  without  a 
trav^rse. 
Cro.Car.432,      ^20.  This  v^as  error  brou^t  in  an  action  of  the  case. 
DK^rilm-     "Whereas  Robert  Fuller  was  seized  in  fee  of  the  manor  of 
SOD.  Thompson,  and  he  and  his  ancestors  be.  time  whereof  be. 

bad  a  fold  for  his  and  their  sheep,  not  exceeding  300,  in  sev- 
enty acres  of  land  in  Thompson  every  year  from  fourteen  days 
after  the  com  was  carried  away,  to  continue  unul  our  Lady 
within  the  lands  not  sown  again.  The  pit.  then  stated,  that 
Robert  Fuller  let  by  deed  to  the  pit.  aeventy-five  acres,  par- 
cel of  said  manor,  with  the  fold  course  for  five  years,  and  that 
the  defts.  enclosed,  and  thereby  disturbed  the  ph.  of  his  fdd 
course."  And  one  of  the  defts.  pleaded  not  gmlty  ;  the  other  in 
bar,  "  that  there  is  a  custom  within  the  said  vill,  that  any  one 
may  inclose  any  part  of  his  lands  lying  in  common  fields,  and 
therefore  he  enclosed  this  land  lying  in  the  common  field."  Pit. 
demurred,  and  held  this  bar  was  bad,  because  it  did  not  traverse 
the  prescription  in  the  declaration.  And  one  ^^  cannot  plead  a 
prescription  against  a  prescription ;"  but  the  deft,  ought  to 
have  answered  that  stated  m  the  declaration, 
^"aod  366.  Customs  or  prescriptions  are  only  triable  at  common  hw  ^ 
'  held  in  prohibition. 

After  verdict  it  is  presumed  a  gKxl  prescription  wbs  proved, 
though  not  expressly  alleged.  This  is  not  according  to  the 
best  rules  in  pleading. 

^21.  The  matter  of  this  chapter  is  also  much  considered 
in  other  chapters,  as  in  regard  to  Disturbance,  Ch.  64 ;  Fences, 
Ch.  66  ;  Ferries,  Ch.  67 ;  Fisheries,  Flato,  and  Rivers,  Ch. 
68.  As  to  Lands,  Ancient  Lights,  &«•  Ch.  69  ;  MiUs,  Lands 
flowed,  Mill  Streams,  Water  Courses,  and  Watering  Places, 
Ch.  71 ;  Nusances,  Ch.  74;  some  cases  of  ToH,  Ch.  76 ;  and  in 
Trover,  Ch.  77 ;  Ways,  Ch.  79  ;  several  cases  in  Replevin, 
Ch.  171 ;  several  cases  in  Trespassi  Ch.  172,  173*  So  ia 
chapters  as  to  Pleadings  he*  &c. 
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(j  22-  On  the  whole,  after  the  many  varying  decisions  Ji    Ch.  27, 
must  now  be  considered  as  settled  law,  ihai  inhabitants  (not  a    JirL  1 . 
corporation)  cannot  claim  a  profit  a  prendre  in  tiHeno  wlo,   K^'y^J 
nor  can  occupiers  of  certain  messuages  or  tenements j  except 
when  they  can  claim  on  possession  only,  as  in  Bean  v.  Bloom 
&  aU,  and  as  to  this  principle  the  English  cases  as  to  common 
of  pasture,  of  turbtary^  of  utovtrs^  &c,  are  good  authorities  ia 
the  United  States,  where  one  claims  a  right  in  another^s  soil,  as 
to  dig  ballast,  sand,  muscle  bed,  manure,  clay,  as  to  glean.  Sec. 
&£c.  The  principles  as  to  this  right  and  an  easementj^as  to  true 
distinctions  between  custom  and  prescription,  being  the  same 
in  both  countries. 


CHAPTER  XXVIL 


DAY3,  DATES,  MOPTf  HS,  CALENDAR,  luc.  COMPUTATION  OP  TTSCE 
IN  StJNDRY  CASES. 

In  most  legal  proceedings  Uc,  the  exact  computation  of 
time,  as  of  days  and  dates  Slc*  is  often  uiaterial ;  and  it  is  fre- 
quently a  nice  question  when  in  point  of  time  the  ph.  may  sue^ 
and  when  he  is  barred  by  the  acts  of  limitations*  It  is  here 
intended  only  to  shew  the  true  measure  or  computation  of  2  b1.  Com. 
time*  By  our  law,  day  is  from  midnight  to  midnight.  This  Hi. 
manner  of  computing  lime  vyc  have  derived  from  England. 

Abt.  ! .  A  rule   is  laid  down  in  this  case,   to  wit :  "  that  Doujgl.  463, 
where  a  computation  is  to  be  made  from  an  act  done,  the  day  ^«»  '''-^d- 
when  the  act  was  done  was  to  be  included."     Therefore,  by  R%23ffiJ' 
statute  the  defts.  were  10  have  one  calendar  month^s  notice  Caatie  1*.  Bur 
before  they  were  sued.     They  had  notice  April  28,  !780,  and  ^J^^^M 
were  sued  May  28,  17S8,  and  held  well ;  for  the  2ath  of  April      ^'"^  **^' 
is  10  be  computed  as  included  in  and  a  part  of  the  month. 

§  2.  So  a  robbery   committed  Oct,  9,  the  year  is  out  the  Hob.  lag 
next  October  the   8th  day  j  for  the  day  of  the  robbery  is  a  Norris  r.' 
part  of  the  year,  and  there  cannot  be  two  ninth  days  in  one  r^"^*J^  JT 
year.     By  the  same  rule  the  day  on  which  a  writ  is  served  is  1^' 
computed  one  of  the  14  or  30  ;  hence,  one  served  on  Tues- 
day is  fourteen  days  before  the  Tuesday  fortnight*     This  is 
tfie  rule  at  common  law.     But  some  hold  the  law  merchant  to 
be  different,  and  that  it  omits  the  day  as  liie  day  of  the  date  of 
a  note  or  promise;  as  if  it  be  dated  the  first  of  June,   the  g|i{J*^^ 
second  of  June  Is  computed  the  first  day,  but  it  comes  to  scom-DTsi, 
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exactly  the  same  thing  in  the  end.  As  if  a  note  or  promise 
be  daiedJune  1,  payable  in  thirty  days,  it  is  payable  and  may 
be  sued  July  1,  as  stated  in  a  former  chapter.  If  the  day  of 
the  date  be  omitted,  then  that  of  payment  is  reckoned  one,  and 
it  is  totally  immaterial  which  is  computed. 

^  3.  So  a  lease  dated  before,  but  deUvered  June  20,  for  m 
year,  ends  June  19th ;  so  the  day  of  the  delivery  is  one  of  the 
year,  for  the  law  allows  no  fractions  of  a  day  ;  from  hence- 
forth  means  from  the  delivery.  So  a  lease  to  hold  or  promise  to 
pay  begins  from  the  date  of  course,  and  the  date  includes  the 
day  of  the  date ;  and  on  this  day  the  lessee  may  enter  or 
bring  ejectment;  Osbom  «.  Ryder,  Salk.  413. 

^  4.  So  when  goods  are  to  be  kept  five  days,  of  the  day^ 
of  taking  and  sale  one  is  inclusive  and  the  other  exclusive,  as 
where  goods  are  distrained  the  first  day  of  May,  they  may  be 
sold  the  sixth. 

$  5.  But  where  a  lease  is  from  the  day  of  the  date,  or 
an  interest  passes /rom  the  day  of  the  date,  the  day  is  exclud- 
ed as  the  expression  imports.  So  in  Howard's  case  a  policy 
on  a  life  was  dated  Sept.  3,  1697,  for  one  year  from  the  day 
of  the  date,  and  it  was  held  to  begin  Sept.  4,  1697,  and  to  in- 
clude Sept.  3,  1698.  So  one  bom  Sept.  3  is  of  age  Sept.  3, 
and  it  is  said  be  may  make  his  will  on  that  day,  as  there  is  no 
division  or  fraction  of  a  day. 

^  6.  In  some  cases,  however,  the  day  of  the  date  is  ex- 
cluded and  is  no  part  of  the  year  be.,  as  in  writs  of  protec- 
tion, and  in  the  enrolment  of  deeds  in  six  months  on  the 
statute.  So  in  putting  in  bail,  judgment  on  Monday,  four  days 
includes  all  Friday,  but  if  on  Monday  a  party  has  four  days 
allowed  to  plead  in  abatement,  he  must  plead  by  Thursday 
night.  So  one  born  the  first  day  of  January  and  on  the  last 
hour  of  that  day,  is  of  age  to  act  the  first  hour  on  the  last  day 
of  December. 

^  7.  By  the  annuity  act  the  deed  is  to  be  registered  in 
twenty  days  after  the  date  of  it.  Held,  one  dated  June  6th, 
and  registered  the  26th,  is  well  registered. 

^  8.  A  contract  to  deliver  stock  in  six  months  in  England, 
means  lunar  months,  Stra.  446 ;  but  in  Change  Alley  the 
same  words  mean  calendar  months,  Stra.  652.  In  temporal 
cases  time  is  computed  by  lunar  months ;  in  ecclesiastical  by 
solar,  W.  Bl.  450. 

Aet.  2.  In  England  a  month  i$  a  lunar  month  of  twenty- 
eight  daysj  or  a  ccdendar  month,  of  which  twelve  make  a  year. 

^  1.  A  month  in  law  there  is  a  lunar  month  ;  but  a  ship 
freighted  by  the  month  is  a  calendar  month.  So  in  paying 
money ;  so  if  money  be  lent  for  nine  months,  it  must  be  un- 
derstood calendar  month.     So  as  to  bills  and  notes. 
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i)  2.  In  all  statutes,  pleadings,  and  m  deeds,  a  month  means    Ch.  27. 
a  lunar  month  in  England.     But  it  is  not  generally  so  in  the    Art.  3. 
United  States,  especially  in  Massachusetts.     Here  when  a   ^^'v^^ 
month  is  expressed,  a  calendar  month  is  usually  understood*  i  Com.  D. 
As  when  the  party  has  "  one  month"  to  appeal  from  a  probate  «°5?;r?  ''^• 
decree  ;  and  the  court  said,  "  in  this  state,  as  well  before  as  ^^n  r.  Hoop- 
since  the  revolution,  a  month  mentioned  generally  in  any  act  er— 4  Mass. 
had  immemorially  been  considered  as  a  calendar  month."    So  ^-^.^'^T*^ 
as  to  bills  and  notes.     A  bankrupt's  two  months  in  prison  &c«  uj  L  al.— 
includes  the  day  he  is  committed.  3  Johns.  Cas. 

Art.  3.  The  Calendar  or  KaUndar.  §  1.  In  die  year  ^SirT^^^ 
1750,  the  English  parliament  passed  an  act  for  correcting  the 
calendar,  which  extended  to  all  the  king's  dominions  in  Eu- 
rope, Asia,  Africa,  and  America,  in  order  to  make  English 
time  agree  with  that  of  most  other  countries  which  embraced 
the  Christian  religion.  This  act  provided,  that  the  old  suppu-  . 
tation  by  which  the  year  began,  March  25th,  should  not  be 
used  after  the  last  day  of  December  1751,  and  that  the  first 
day  of  January  next  following  the  said  last  day  of  December 
should  be  deemed  the  first  day  of  the  year  1752,  and  so  each 
year  to  begin  January  1st ;  that  the  old  months  should  be  con- 
tinued till  the  second  day  of  September  1752,  as  they  had 
been  inclusive ;  and  that  the  natural  day  next  immediately 
after  the  said  second  day  should  be  deemed  the  fourteenth 
day  of  September,  then  omitting  the  eleven  intermediate  nom- 
inal days  ;  but  this  was  not  to  affect  private  rights  or  the  ages 
of  persons.     Otherwise  the  old  calendar  and  leap  year  were 

1)reserved,  except  also  finding  that  making  every  fourth  year 
eap  year  or  bissextile,  made  an  error  of  eleven  minutes  a 
year,  as  explained  below ;  to  correct  this  nearly  it  was  enact- 
ed, that  die  years  1800,  1900,  2100,  2200,  2300,  or  any 
other  hundredi  year  after,  except  only  every  fourth  hundreth 
year  of  which  die  year  2000  should  be  the  first,  should  not 
be  deemed  leap  year,  but  a  common  year  of  365  days ;  and 
that  the  years  2000,  2400,  2800,  and  every  fourth  hundreth 
year  after,  and  all  other  years  before  1752  deemed  leap  years, 
should  after  1752  be  deemed  leap  years  or  bissextile  of  366 
days. 

^  2.  This  calendar  is  used  in  the  United  States,  and  though  Julian  P^n- 
the  best  that  has  ever  been  made  or  adopted,  it  is  not  strictly  composed  of 
right.     It  differs  from  true  time  thus:  the  true  solar  year,  I9,thelaiiv 
or  the  earth's  annual  revolution  round  the  sun,  is  365  days,  %^^^'^^' 
five  hours,  and  forty-nine  minutes,  eleven  minutes  less  than  Sie^sol^  cy- 
365  days,  and  one  quarter  of  a  day.     Leap  year  or  bissextile  demand  16 
adds  one  day  in  every  four  years,  making  each  year  on  an  Indjcfion.  ^ 
average  365  days,  six  hours,  or  365^  days.    This  is  adding 
11  minutes  a  year  too  much,  and  making  the  statute  year  11 
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Ch.  27.  mimites  longer  than  it  should  be,  or  longer  than  the  solar  year* 
Art.  4.  This  akme  between  1752  and  2400,  makes  a  difference  of 
^^V^^  7128  minutes  between  statute  and  solar  time.  Towards  correct- 
ing this  error,  the  act  in  this  period  omits  fire  leap  rears  or 
biaexHU  days,  containing  7200  minutes,  that  is,  seventy-two 
minutes  too  much.  There  was  this  former  error,  and  it  arose 
thus :  Julius  Cesar  formed  the  Julian  year  by  adding  leap 
year  every  fourth  year,  making  in  each  four  years  period, 
three  years  to  consist  of  365  days  each,  and  one  of  366  da]rs» 
average  year  365  days,  six  hours;  that  is,  eleven  minutes 
more  than  the  true  solar  year.  This  eleven  minutes  from  his 
time  to  the  council  of  Nice,  A.  D.  325,  amounted  to  a  very 
considerable  error,  which  at  that  council  was  set  right.  But 
from  that  time  to  the  year  1752  they  made  15,697  minutes  ; 
equal  to  ten  days,  twenty-one  hours,  and  thir^-seven  minutes ; 
that  is,  the  eleven  days  (nearly)  omitted  in  Sept.  1752, 
were  two  hours,  twenty-three  minutes  too  much  ;  making  this 
statute  year  begin  so  much  before  the  true  solar  year.  The 
operation  of  this  act  is  to  omit  after  January  2400  three  leap 
years,  or  three  bissextile  days,  containing  4320  minutes  in 
each  400  years.  In  that  dme  the  eleven  mmutes  make  4400 
minutes,  eighty  minutes  more  than  the  three  omitted  days,  so 
that  four  statute  centuries  will  be  eighty  minutes  longer  than 
four  solar  centuries.  This  too  large  deduction  of  two  hours 
and  twenty-three  minutes,  and  of  72  minutes  will  be  corrected 
by  the  operation  of  the  eighty  mitiutes  in  1075  years,  and 
solar  and  statute  time  will  come  together  in  the  year  3475, 
and  after  that  the  solar  will  gain  of  the  statute  time  twenty 
minutes  in  a  century. 

§  3.  A.  D.  1582,  Pope  Gregory  XIII.  ordered,  that  once 
in  133  years  a  day  should  be  taken  out  of  the  calendar,  to 
wit:  from  the  year  1600  every  hundredth  year  was  to  be  com* 
tnon,  but  every  four  hundredth  was  to  be  bissexHle.  This  was 
called  new  style^  which  the  EngliA  statute  in  substance  adopted, 
Art.  4.  Reasam  for  the  lunar  months.  ^  1.  As  every 
one  now  almost  thinks  of  the  calendar^  and  not  of  the  lunar 
month  in  speakmg  and  writing,  a  question  naturally  arises, 
why  if  a  statute  speaks  of  a  mouth  simply,  a  lunar  month  of 
twenty-eight  days  is  to  be  understood  in  any  country  recogni- 
sing the  calendar  mondi.  The  truth  is,  it  is  the  ancient  law 
founded  in  reasons  which  have  ceased  to  exist.  The  Greeks 
computed  by  lunar  months ;  twelve  of  which  made  354  days, 
eight  hours,  forty-eight  minutes,  and  for  the  odd  days,  formed 
a  cyde  of  nineteen  years,  each  twelve  months  and  seven  inter* 
calated  moons;  but  these  fell  short  of  nineteen  foil  years 
ahnost  ninety  minutes.    The  Romans  and  Northern  nations 
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also  calculated  in  many  respects  by  moons,  and  a  lunar  revo-    Ch.  37. 
iution  agreeing  nearly  with  four  weeks,  that  period  was  adopted    Art.  4. 
as  a  month.    This  interpretation  of  a  month  was  fixed  in  £kig-  ^^y^^ 
land  &c.  centuries  before  this  country  was  settled ;  and  the 
idea  of  a  calendar  month  being  familiar  when  it  was  settled, 
when  a  month  was  here  mentioned,  it  came  generally  to  be 
understood  a  calendar  month  ;  and  so  has  been  our  construe-  «,  n2ey  &ai. 
tion  of  the  expression,  as  above.    The  twelve  months  hi  the 
year  are  perfectly  familiar  to  all,  whereas  a  lunar  month  has 
ibr  a  bng  time  been  scarcely  tbought  of  in  measuring  time. 

^  2.  The  Hegira  or  Mahometan  Mra  began  July  16,  622, 
and  July  16,  1800,  our  ^ra,  should  be  July  16,  1178,  in  the 
JVIahometan.  But  as  the  Mahometan  year  consists  of  twelve 
moons,  that  is,  354  days,  eight  hours,  K>rty-eight  minute?,  it  is 
ten  days,  twenty-one  hours,  and  one  minute  shorter  than  the 
Christian  or  Julian  year.  Hence,  a  century  in  one  calendar  ia 
very  di&rent  from  a  century  in  the  other.  Keaoett's 

%  3.  The  Romans  regulated  their  calendar  three  times ;  J^JSmS^SSI 
&st,  by  Romulus  :  second,  by  Noma ;  and  third  by  Julius  Cae- 
sar, as  above.  Romulus  divided  his  year  into  ten  months  of  un« 
equal  length,  Mars  or  March  the  first  month.  Mars  being  the 
father  of  the  state.  Numa  added  January  and  February,  but 
there  was  but  little  accuracy  till  Cesar's  time.  Till  his  time 
the  priests  of  superstition  made  the  calculations ;  the  months 
began  on  the  first  day  of  the  moon.  This  was  tbe  calendar 
whence  the  Nones  and  Ides  were  reckoned.  Calendar  from 
cff/o  to  call  the  people  together  by  an  inferior  priest  to  hear 
the  regulated  days  of  tbe  month  ;  Ides  about  the  middle  of  iu 
Also  the  Jews  regulated  their  passover  partly  by  the  moon ;  ^^^^  ^^^^ 
so  Christians  their  Easter  in  commemoration  of  the  resurrec-  247, 264. 
tion  of  Christ.  The  passover  was  on  the  fourteenth  day  of  the 
moon,  which  fourteenth  day  fell  on  the  vernal  equinox,  or 
aiter  it,  as  the  moon  happened  to  be.  This  equinox  being  fixed 
to  be  on  the  twenty-first  of  March  at  the  council  of  Nice,  held 
A.  D.  325.  While  many  of  the  Jews  were  Christians  all  kept 
their  Easter  oi>  the  day  of  the  passover,  and  until  about  A.  D. 
190 ;  but  when  the  Jews  generally  abandoned  Christianity, 
the  Christians,  except  those  of  Asia,  would  no  longer  keep  their 
Easter  on  the  day  of  this  Jewish  festival,  but  postponed  it  to 
the  Sunday  next  after.  So  now  no  Easter  Sunday  can  be 
earlier  than  the  twenty-second  of  March,  nor  later  than  April 
35.  The  dispute  began  about  Easter  among  Christians ;  hence 
A.  D.  197,  the  bishop  of  Rome  excommunicated  those  of 
Asia,  because  they  would  not  adopt  the  said  Sunday.  Nor 
have  Christians  since  been  able  to  agree  in  calculating  the  pre- 
cise times  of  the  moon  so  as  to  agree  in  the  time  of  Easter. 
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Ch.  27.    The  word  month  may  mean  lunar  or  calendar,   according  to 
Art.  5.    the  intention  of  the  parties  contracting.     1  Maule  &  Sel.  R. 
V^^V^^  111,  118,  Lang  t;.  Gale. 

^  4.  A  stranger  to  a  deed  is  not  held  to  state  its  precise 
date,  Partridge  v.  Strange  fc  al.,  Plowden  77  ;  Dyer  74  S. 
2  Salk.  462.    ^'9  ^"^  ^^  '^  enough  he  state  the  substance  of  it. 
—1  Cro.  14,       Abt.  5.  The  day  of  the  date  how  construed.     ^  1.  An  un- 

^^12  Mod  P^'**^  ^*^®  '^  *^  "^  ^*'®»  *°^  ^®  P^^'  ™"^^  declare  of  the 

^,  Pullen     time  of  making  the  contract;  and  in  said  Drury's  case  it  was 

V.  BenaoD.      held  that  the  delivei^  of  the  deed  is  the  true  date,  and  not 

the  one  expressed  in  the  deed  ;  for  the  deed  takes  efiect  from 

its  delivery,  and  hence  that  is  its  date  when  it  begins  to  ope- 

Cowp.714,    rate. 

725,  Pagh  &  $  2.  When  a  power  is  given  to  A,  in  a  marriage  settlement, 
"f  Leeds—  ^  i^^se  lands  for  21  years,  in  possession  and  not  in  reversion, 
Pow.onPow.  A  made  a  lease  of  21  years  to  his  only  daughter,  to  com- 
483  lo  641.—  mence  from  the  day  of  the  date.  The  court  held  this  a  good 
of  Ld-'AtooI^  lease,  and  Lord  Mansfield  and  the  court  considered  every  case 
field's  decis-  on  the  subject,  and  decided  that  from  may  mean  indtuive  or 
^^^d' 3D*iz,E  ^^^^^^^  ^f  the  day,  according  to  the  context  and  subject 
e23.  '  matter ;  and  the  court  will  construe  it  so  as  to  effectuate  the 

deeds  of  the  parties,  and  not  to  destroy  them, 
a  Bi  c  §  3.  A  day's  journey  in  the  Civil  law,  and  in  the  law  of 

318.1-  England,  is  estimated  20  miles ;   so  in  the  law  of  New  York, 

1  Caines'  R.    as  to  notice. 

i^ass  R  ^  ^*  Wf^®''®  there  is  one  date,  as  the  16th  of  October,  1802, 

143,  Com-  in  the  penalty  of  a  bond,  and  another  in  the  condition,  as  Oc- 
monwcaltht.  ^ober  25,  1802,  the  date  in  the  penal  part  was  taken  as  the 
"•"•"y-       true  date. 

12  Mod.  401,      §^5*  ^^  this  case  it  was  held  that  if  A  give  a  general  release 
Bishop  ko,  V,  to  JB,  on  a  certain  day,  and  he  the  same  day  gives  a  bill  or 
Bridges.         jjQjQ  ^Q  ^^  bearing  even  date  with  the  release,  this  shall  not 
discharge  the  bill  or  note ;  but  the  release  shall  be  deemed  to 
be  first  made. 
Marias  Lex         ^  ^*  '^  *  ^^'  ^^  payable  on  a  certain  day,  it  is  not  payable 
Mer.  24,Chii-  tiU  the  day  is  expired,  and  no  action  can  be  commenced  til) 
ty  on  Bills      the  next  day.      But  it  is  to  be  considered  that  by  a  modem 
6^!  R.  212.    commercial  rule,  on  bills  and  negotiable  notes,  the  day  of  the 
date  is  not  computed,  but  the  day  of  the  demand  or  payment. 
And  *'  a  biU  payable  at  so  many  days  sight,  is  to  be  accounted 
so  many  days  next  after  the  bill  shall  be  accepted,  or  else  pro- 
tested for  non-acceptance."     Where  four  days  may  be  from 
Wednesday  to  Tuesday,  as  four  days  to  -perfect  bail  after  ex- 
2  H  Bl  66     ception  ;  exception  on  Wednesday,  party  has  to  the  next  Tues* 
North  V.  Ev-  day ;  for  Wednesday  is  exclusive,  Sunday  is  no  day»  and  Mon« 
ans.  day  is  all  reckoned  inclusive. 
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Art.  6.  The  ^eet  qf  alierine  the  date  of  a  bill     ^1.   In    Ch.  27. 
this  case  the  coart  held,  Lord  Kenyon,  Ashhurst,  and  Gross,     4rt.  6. . 
Justices,  contra  BuUer,  that  where  the  date  of  a  biU  accepted  V^^vxi 
was  akered  by  one  unknown,  from  March  26th  to  March  20th,  4T.R.  820, 
the  bill  was,  thereby,  rendered  void — and  that  no  action  lay  JJfJf®''  •* 
upon  it  against  the  acceptor,  even  in  favor  of  an  innocent  en-  officYr  alleg- 
dorsee,  for  a  valuable  consideration ;  that  the  date  is  a  materi-  ed  to  have 
al  part  of  the  bill ;   and  that  there  is  no  difference  between  a  ^^"n'J^J^^"*" 
bill  and  a  deed.    If  any  however,  the  law  will  accord  most  proof \p- 
against  the  alterations  of  bills  that  circulate  m  the  market.  P^j."^^  ^  ^*y 
Deed  may  be  altered  by  consent  of  parties  in  a  material  part.  continIicd1)n 
In  this  case  the  court  decided,  that  if  a  note  be  given  to  pay  that  alleged, 
in  sixty  days,  the  court  will  supply  the  words  from  the  date^  g  5a*^'c 
and  construe  it  to  exclude  the  day  of  the  date  ;  for  otherwise  628.— See* 
a  note  payable  in  one  day,  would  be  payable  immediately  af-  Ch.  97,  a.  8. 
ter  making  it.     13  Johns.  R.  470.  ^  ^^'  ^ 

^  2.  TUs  court  decided,  that  if  a  statute  be  passed  on  the  Jones,  cUed^' 
1st.  day  of  July,  1812,  as  the  double  duty  act  of  Congress  2Pha.Evid. 
was,  to  take  effect  from  and  after  passing  it,  the  day  of  pas-  i^^^^t 
smg  the  act  is  excluded,  and  it  takes  effect  from  that  day.    A  Court  Maine, 
writ  of  error  was  sued  out,  but  dropt.     So  is  Latless,  ex'r.  v.  J?^;Jl®if' 
Holmes  &  al.  T.  R.  660;  hut  secus  Ch.  224,  a.  7,  s.  4.  i.plSten& 

§  3.  This  was  assumpsit  on  several  promissory  notes,  each  «<• 
under  $5,  made  by  the  defts.  payable  to  bearer,  all  dated  be-  Jji^'^^yj^ 
fore  April  1,  1805,  not  wholly  in  writing  but  partly  printed.  al,o.  Taber 
By  statute  of  1804,  ch.  58,  no  action  could  be  maintained  on  *'■'• 
such  notes  issued  after  April  1,  1805.     Held,  the  defts.  must 
prove  these  notes  issued  after  April  1,  1805,   to  bring  them 
within  the  act,  and  that  the  pits,  were  not  bound  to  prove 
the 'delivery  to  themselves. 

^  4.  October  2, 1775,  Congress  resolved  that  when  the  word 
month  is  used,  a  calendar  month  is  meant.  This  was  only 
making  the  common  opinion  of  the  country  statute  law.  acmnch  229 

Ij  5.  The  bond  declared  on,  bore  date  October  3,  and  the  cooke  r.     ' 
bond  produced,  on  oyer,  January  3,  preceding.     Deft,  demur-  Graham's 
red  generally  to  the  declaration — joinder---demurrer  with-  *  '"'* 
drawn  and  deft,  pleaded  general  performance  of  the  condi- 
tion of  the  bond ;   pit.  replied,  and  assigned  a  breach  Sec. ; 
the  deft,  rejoined  ;  to  this  rejoinder  the  pit.  demurred  special- 
ly, and  assigned  five  causes  of  demurrer ;  judgment  thereon 
for  the  pit. ;   deft,  on  leave  filed  an  additional  plea ;   replica- 
tion thereto,  and  judgment  for  the  pit.  below ;  deft,  filed  bills 
of  exception  &c.     On  error  brought.  Supreme  Court  of  the 
United  States  held,  1st.  The  said  variance  as  to  the  date  of 
the  bond  was  matter  of  substance  and  fatal.    2d.  By  th&oyer, 
the  bond  was  made  part  of  the  declaration.     3d.  There  was 
a  bad  declaration,  a  bad  rejoinder,  and  a  special  demurrer  by 
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Ch.  36*  the  pit',  to  the  rejoinder.  4th.  When  the  pleadings  lure  dms 
An.  1.  iqiread  on  the  record  by  a  demurrer,  it  is  the  du^  of  the  court 
to  examine  iht  whole,  and  go  to  the  first  error.  5di.  When 
the  special  demurrer  is  by  the  plu,  his  own  pleadings  are  to 
be  scrutinized,  and  the  court  will  notice  what  would  ha^e 
been  bad  on  a  general  demurren  6th.  This  variance  b  thfif 
date  of  the  bond  had  clearly  been  bad  on  general  demurrer. 
When  a  note  demandable  immediately,  is  on  interest  bom  m 
month  named,  but  no  year,  the  month  of  the  name  is  that 
Bearest  the  date.    3  Caines'  R.  89,  Whitney  «•  Crosby. 


CHAPTER  XXVta. 


1SSUMP8IT,  EULliB  OF  DAMAGES  IN;  DAMAGES  HOW  ASdH^ 
TAINED  THEREIN. 

SM^Ch.  101|  ^s  the  sole  object  of  this  action  is  to  recover  damages  for* 
«•  8|#.  10.  ^  breach  of  contract  or  promise,  the  principles  on  which,  and 
the  rules  by  which  damages  are  ascertained,  may  very  prop- 
erly be  considered  here.  And  though  they  are  generally  as» 
cenained  by  the  jury  in  a  late  stage  in  the  suit,  yet  rules  in 
oases  of  contracts  will  generally  be  found,  by  which  the  jury 
is  to  be  governed.  It  is  best  to  bring  these  rules  together  in 
order  to  have  a  fair  view  of  them. 

As  by  our  law,  an  action  must  be  brought  before  a  Justice 
of  the  Peace,  or  in  the  Common  Pleas,  without  an  appeal,  or 
with  one,  according  to  the  sum  the  pit.  recovers,  it  is  best,  and 
often  necessary,  before  the  pit.  commences  his  action,  to  con- 
sider, «nd  often  accurately,  by  what  rules,  and  on  what  ground, 
the  sum  he  may  recover  m  damases  will  be  ascertained.  The 
like  inquiry  is  important  in  New  York,  and  most  of  the  other 
states. 
BaM.  Aet,  -Aat«  1.   General  principks.    ^1    By  the  act,  it  is  provid- 

Oct.  so,  1784.  cd  that  ii4ien  the  deft,  does  not  appear  ^^  by  himself  or  his  at- 
Sbe'i^l^v!    tomey,  his  default  shall  be  recorded,  and  the  charge  in  ibm 
Chester.-^     xiedaFOtion  shall  be  taken  and  deemed  to  be  true,  and  the 
6T.R.87.     court  tbereopon  shall  give  such  damages  as  they  sbaU  find,  on 
inqiuiy,  that  the  pit.  aball  hare  sustained,'*  traless  he  move  tot 
a  jury  of  inquiry,  ^to  inquire  into  the  damages.    Hence  by 
ms  act  the  ph.,  at  his  election,  may  have  his  damages  assessed 
by  4he  judgee  or  the  jury.    Laws  of  Maine,  Ch.  69. 
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^  3.  The  Bnglish  practice  is  to  ascertain  the  damages  by    Ch,  38. 
the  judges  only,  when  it  is  a  mere  matter  of  caJcuktion  ;  and     Art  3. 
if  the  amount  of  the  plt^a,  damages  can  be  ascertained  with-  ^^^V"^^ 
out  a  jury's  interveoiion,  it  may  be  proved  under  a  comrais-  3T.  R.  630, 
sion  of  bankrupicyj  as  stock  on  a  certain  day  j  so  interest  on  U"^f»on  ^ 
a  given  debt  for  a  certain  time.      8  D.  &^  E.  32G,  395,  4 JO;  _Td°I^4U 
Dough  302  ;  l  H.  BL  252,  541  j  3  DaL  355 ;  2  Saund.  IQl.-i  Dal'  las! 

^  3,  In  ibis  case  the  manner  of  computing  damages  on  de-  ^^'^^' 
preciatcd  money,  was  this  ;  first  the  paper  was  reduced  to  spe-  4  >iasi.  ft. 
cie  value  by  the  scale  of  depreciation  ;    and  then  the  interest  1^^^  ^^^^  ^ 
was  computed  on  the  specie  amount,  and  boUi  constituted  the  co^Hd^er 
pit's,  damages.      Same  rule  in  Virginia  ^  as  10  British  debts 
paid  to  the  stat«.     1  Hen.  k  Mun.  144,  State  v.  Walker. 

^  4,  Ln  this  case  the  warrantee  of   lands  was   evicted  of  4  i^i^^^  |^ 
them  by  an  execution  for  the  debt  of  the  tearranior^i  testator,  Jdi,  sifmtm 
and  the  warrantee  redeemed  tbem  within  the  year  ;  the  sum  he  ^^  Brigdeii, 
paid,  and  interest,  was  held  to  he  the  measure  of  bis  dama- 
ges ;  this  sum  removed  the  incumbrance.    Decided  in  an  action 
on  ibe  covenant  in  the  deed.  Same  rule  settled  in  New  York- 

^  5.  It  is  a  settled  rule  that  the  pit*  may  recover  less,  but  j^^  ^  p 
never  more  damages  than  he  declares  for,  but  he  may  always  191,  192.— 
recover  his  costs  over.      And   in  all  cases  where  the  pit.  has  *  ^**^  '*^* 
damages  by  the  common  law,  he  also  has  costs- 

^  6.  In  assumpsit  promises  are  the  foimdation  of  damages,  9^^  tbe  mla 
which  are  for  tlie  delivery  of  goods,  or  for  transporting  stock,  « to  dima- 
or  some  property,  on  demand,  or  on  some  day  named  ;  some-  ^^ii"^;;^^^^  ^i 
ti[nes  to  pay  an  unreasonable  sum,  and  somedmes  on  failure  to  LoumaDs,  p. 
perform,  to  pay  a  sum   in  tlie  nature  of  a  penalty.      In  these  S^»  a^soiic. 
cases  it  is  material  to  see  how,  and  at  what  pomt  of  time,  the 
ph.  is  to  have  his  damages. 

§7.  The  judges  will  increase  the  damages  given  by  the  iDy^rios, 
jury  only  in  mayhem^  and  this  on  inspection,  and  according  to  — i  WiL  &, 
discretion.  S^IoiTr 

^  8*  In  this  case  the  court  held,  that  if  the  pit-  in  replevin  4  ^'^^  j^ 
neglect  to  prosecute  his  action,  or  replevy  goods  taken  in  exe-  fiH,  Bruce  p. 
cuuon,  the  deft' s.  damages  are  6  per  cent,  on  their  bond,  and  "*™*^'^ 
in  all  other  cases  asuch  as  llie  jury  shall  assess, 

^9,  Damages  assessed   against  defaulters,  though  deftV.  2S(raDge 
pleading  to  issue  acquitted  ;  and  see  Hill  v-  GoodchUd,  ^^2S. 

Art-  2-  Promues  to  rfeiieer  goods,  tranrfer  stocky  ^.,  an  a 
day  named^  ^1,  If  in  theae  cases  the  pit  has  a  right  to  lay 
the  express  prombe  aside,  and  resort  to  bis  legid  aaumpiii^ 
it  is  a  distinct  matter,  and  will  not  he  considered  in  this  place. 
But  if  he  brings  his  action  00  the  express  promise,  llie  ques^ 
tion  is  how  bis  damages  shall  be  ascertained  ;  between  die  day 
of  delivery  agreed  on)  and  the  day  of  trial  kc.j  the  value  may 
vary  very  much. 
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Ch.  28.       §  2.  But  tbe  rule  seems  to  be  well  fixed,  that  the  value  on 

Art.  2.     tbe  day  agreed  upon  for  the  delivery,  transfer,  &c.,  shall  be 

V^ry^^  the  measure  of  damages,  with  interest  thereon  from  that  day. 

On  that  day,  or  at  least  the  moment  it  ends,  the  pit.  becomes 

entitled  to  have  the  goods  or  stock  &c. ;   his  right  of  action 

then  attaches  to  recover  his  damages  for  the  non-delivery  or 

transfer,  and  the  right  of  action  is  not  affected  by  any  subse- 

quent  rise  or  fall  in  price  of  the  things  to  be  delivered  or 

transferred ;  and  soyure  the  authorities  on  the  whole.    English 

cases  generally  so ;   only  one  case,  Shephard  v.  Johnson  is 

contra ;  and  this  doubted. 

Gil.  on  Leas-      ^  3.  The  jury  must  assess  damages  according  to  the  value 

3Cranch  298  ^^  ^®  ^^^^'  *^  ^  ^°^®  ^^  ^^  ^  delivereA  And  where 
'  the  recompense  is  merely  in  damages,  the  rule  is  the  same  in 
simple  and  special  contracts.  In  1779,  land  in  Virginia  was 
leased  by  deed,  annual  rent  £26,  current  money,  forever. 
Held,  the  rent  was  to  be  reduced,  not  by  the  scale  of  depre- 
ciation, but  the  actual  annual  value  of  the  land  at  the  time  the 
contract  was  made,  in  specie.  2  Cranch  10,  Faw's  case ;  1 
Hen.  b  Mun.  361,  338,  Nichola's  ex'r.  v,  Tyler,  in  chancery. 
A  bond  was  given  while  paper  money  was  depreciating ;  ad- 
judged it  was  not  liable  to  the  scale  of  depreciation,  in  case  of 
proof,  by  circumstances,  it  grew  out  of  a  hard  money  debt, 
payable  therein,  though  this  fact  did  not  appear  on  the  face  of 
the  bond  ;  the  curcumstances  appeared  in  accounts  in  writing. 
See  Ambler  v.  Wild,  2  Wash.  36 ;    Bogle  &  al.  v.  Vowles, 

:  1  CaU.  244 ;  CaU  v.  Ruffin,  1  Call  334  and  524;   Walker  v. 

Walker,  2  Wash.  195  ;  Pleasants  v.  Bibb,  1  Wash.  8,  on  this 
subject  of  depreciation.  Though  the  Vii^inia  act  applied  the 
scale  at  the  date  of  the  contract,  it  allowed  the  courts  some 
discretionary  power,  and  Shipwith  t^.  Clinch,  2  Call  253,  the 
inquiry  went  behind  the  dateof  the  contract. 

2  Hen.  &  M.  550,  557,  Faulcon,  adrar.  of  Hamlm,  v. 
Harriss ;  depreciation  of  specie  from  1774  to  1783  &c.,  100 

SiT  cent,  in  Virginia,  compared  with  lands  and  slaves,  as  when 
arriss,  in  1782,  gave  a  bond  .to  Hamlin,  MOfiOO  penalty, 
conditioned  to  pay  £1000  specie,  '<or  soeb  further  sum  as 
should  be  equal  to  the  said  £1000,  in  the  year  1774,  that  is 
to  say,  to  purchase  as  much  land  and  as  many  negroes  as  it 
might  have  done  at  that  tinte»"  Held,  not  usury,  and  the  ju- 
ry found  £1000,  in  1774,  would  have  purchased  as  much 
land  and  as  many  slaves  as  £2Q00  in  1782,  1783y  1764) 
1785,  1786  and  1787,  within  which  years  said  bond  waspay^ 
able.  Held,  also  the  pit.  to  recover  such  difference  must 
state  and  aver  it  in  his  declaration, 
c^^'^         §  4.  If  one  be  entitled  to  e$t9vers^  and  is  deprived  of  tbeift^ 

r.  Aodrewv.— Latw.  68.-8  WUs.  429.— Stra.  406. 
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he  shall  recover  damages  not  accordbg  to  the  value  when  the    Ch«  28. 
action  is  brought,  but  the  value  when  they  become  due.     In     Art.  3. 
ail  the  declarations  in  the  books,  the  value  is  laid  on  the  day  ^^^v^^ 
of  delivery.     Dyer  82  ;   8  D.  b.  E.  162,  Saunders  v.  Ken- 
tish. 

^  5.  If  one  be  to  pay  on  such  a  day  five  quarters  of  com,  Powell  on 
and  at  the  day  of  the  contract  entered  into  it  is  valued  at  J^-  ^jr 
£50,  and  at  the  day  of  payment  at  £5,  the  promise  will  be  speake  v.  ' 
entitled  either  to  the  five  quarters  of  com  or  the  £6.     Hence,  Speake.— 
if  he  sue  for  the  damages  on  the  contract,  £5  is  the  measure  %^^J'^ 
of  them.     But  if  the  thing,  as  stock  to  be  transferred,  rise  in  Fallen.—  ' 
value  after  the  day  and  before  the  decree,  a  court  of  equity  3  Cranchars. 
may  order  the  thing  itself  to  be  delivered.     Damages,  the  Ehl^  J' 
value  of  the  flour  th^  day  the  cause  of  action  arose. 

(j  6.  In  this  case.  Fish  v.  Wheeler,  the  declaration  was  on  ^^  ^^'^^^• 
a  note  of  hand,  dated  Dec.  26,  1781,   valua  received  in  ngo^Esaex, 
continental  money,  I  promise  the  pit.  to  pay  him  or  order  Fbhr.Whee- 
£600   in  Pierce's   and   Imlay's   final   settlements,  so  called  ISmlIsu^* 
&c.,  on  or  before  the  26th  day  of  February  17Q7,  with  inter-  406,  butch  i. 
est  if  not  paid  at  the  aforesaid  time.    No  value  was  laid  in  the  ?^g"*°™j 
writ.     These  kind  of  public  securities  at  this  time  of  pajrment  _3  vm.  jr.  * 
were  worth  2f .  2d.  in  the  pound,  when  the  action  was  com-  62».— 4  Ves. 
menced  7#.,  and  at  the  time  of  the  trial  12s.  4rf.  in  the  pound.  ^''^^^'^^ 
The  question  was  if  the  jury  should  assess  as  damages  the  216.-1  Waib. 
value  2s.  2d.  in  the  pound  on  Feb.  26,  1787.     After  several  i— l  Bay. 
arguments  this  value  at  the  time  of  payment  was  adopted  by  *^>3^>^7. 
the  court  as  the  rule.     Same  principle  adopted  3  Wheaton's 
R.  200 ;  also  3  Cranch  298 ;  same  principle  6  Wheaton  209, 
218  ;  holds  too  as  to  real  estate,  id. 

§  7.  The  underwriter's  contract  of  insurance  is  of  indemnity  ^^^  ^• 
or  of  warranty,  that  the  thing  shall  go  safe  and  undamaged  ;  2  Burr.  1167. 
and  if  damaged,  he  will  pay  the  amount  of  the  damage,  that  —2  Marshall 
is,  the  piT^rtion  of  damage,  as  a  fifth,  a  sixth,  Sec.  taking  the  ^*^* 
prime  costs  as  the  basis ;  that  is,  the  costs  "  at  the  outset," 
the  shipping  port.     "  He  has  no  concern  in  any  after  value," 
in  any  rise  or  fall  of  the  market. 

§  8.  TTie  grantor  of  land  covenants  in  his  deed  he  has  an  4  Dallas  441. 
indefeasible  title ;  after  eviction  the  grantee  recovers  only  the 
-value  of  the  land  when  the  deed  was  made,  for  then  the 
cause  of  action  arose. 

Abt.  3.  Promises  to  deliver  Sfc.  on  detnand.  ^  1.  In  this 
case  the  time  of  the  demand  made  is  the  rule ;  then  the  ph. 
beoonEies  entitled  to  the  thing,  and  his  right  of  action  attaches 
and  interest  begins* 

^  2.  Thb  case,  Bartlett  v.  Moulton,  was  assumpsit  on  a  Maw.  s.  Jud. 
note  to  pay  or  deliver  com  on  demand.    The  court  held,  1st,  ^^^»  ^«n« 

'        '  1784,  Baitlett 
V.  MoqUod.  Greenough  v,  Amory,  post,  Insolvency. 
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Ch.  38.    there  must  be  in  actual  demand  made,  and  that  the  contract 
Art  4.     18  not  broken  till  the  demand  is  made :   2.  That  the  damages 
must  be  estimated  according  to  the  price  of  com  at  the  time 
of  making  the  demand :   3.  That  fish  to  the  amount  of  £27 
paid  and  endorsed  on  the  note  was  no  evidence  of  a  demand 
of  payment* 
a  T.  It  680,        ^  3.  The  promise  in  this  case  was  to  transfer  stock,  but  no 
v%'tmM!^  time  was  named  for  domg  it.    The  promisor  became  a  bank- 
rupt.   The  court  held,  that  the  day  of  the  bankruptcy  was  the 
last  day  he  could  have  to  transfer  the  stock,  and  directed  tha 
jury  to  enter  a  verdict  for  the  pit.  for  £5750,  the  price  of  the 
stock  on  that  day.    As  this  was  the  last  day  he  had  to  trana- 
fer,  it  became  a  first  day  and  operated  as  a  day  appointed,  or 
as  a  demand,  as  the  pit's,  right  of  action  then  commenced  and 
^^7'>  Ca,    attached.    In  cases  of  frauds  the  jury  is  not  restrained  to  any 

particular  rule  of  damages. 
S  w.Bi.  1078,      (^  4.  In  this  case  it  was  decided,  that  if  A  agrees  or  con- 
TbmUlt      tracts  to  buy  lands,  to  which  without  collusion  the  title  proves 
defective,  he  is  not  entitled  to  any  damages  for  the  loss  of  his 
bargain }  and  Blackstone  J.  said,  "  these  contracts  are  merely 
on  condition  frequently  expressed,  but  alwajrs  implied,  th^ 
the  vendor  has  a  good  title."     "  Aiid  if  he  has  not,  the  return 
of  the  deposit  with  interest  and  costs  is  all  that  can  be  ex- 
pected." 
<>oa^876,        ^5.  In  all  these  cases  it  seems  reasonable  for  the  jury  to 
2^!l^Com.  S>^®  interest  as  damages,  after  the  day  fixed  for  payment,  or 
D.  406.^       after  the  demand  made,  on  general  principles.     See  Interest 
2  w.  Bi.  761.  anj  Insolvency,  post. 

2  Ld.  Ravm.  §  6*  ^o  damages  can  be  recovered  for  any  matter  arising 
1382,  Baker  after  action  commenced.  If  entire  damages  be  given,  judgv 
V,  Baoka.       ^^j^j  j^  jupfeg^ej  jf  [i  eannot  be  for  alL 

Art.  4.  Pramiies  to  pay  unreasonable  sums. 

—Y?'  ^        ^  ^*  ^^^^  *  bargain  is  so  exceedii^y  unreasonable  as  evi- 

Jones  9^Mor-  Gently  to  have  been  made  under  some  mistake  of  both  parties, 

S^n.  the  promisor  may  be  relieved  and  charged  with  reasonable 

damages  even  by  a  jury,  as  where  one  agreed  to  pay  for 

toeing  a  horse,  a  barley-corn  for  the  first  nail,  and  so  dooUe 

every  nail,  which  amounted  to  500  quarters.      The  court 

directed  the  jury  to  find  a  less  and  reasonable  suou  This  waa 

held  clearly  to  be  a  bargain  that  no  man  m  bb  senses  wonld 

make.    There  is  a  Kke  case  6  Mod.  305. 

12  Mod.  642,      ^  2.  Where  the  pk.  has  recovered  damages  in  assault  and 

6|^  FUter  v.  ba^ery,  they  are  according  to  the  iniury,  and  a  fiiU  satis&ctioa  ; 

and  no  action  lies  for  consequential  damages* 
1  Mali.  H.         ^  3.  Where  by  law  damages  are  lo  be  doubled  or  trebled, 
163.  tnd  the  jury  finds  ringle  damages,  the  court  doubles  or  ireUfs 

them  Uc. 
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^  4.  Owners  of  a  vessel  held  to  pty  more  for  their  master's    Ch.  S& 
•misconduct  to  the  party  injured  by  him  than  they  recovered    Jtrt.  5. 
of  him  in  their  suit  against  him.    The  sum  they  paid  not  a  ^^y^/ 
feed  measure  ;  1  Dallas  185. 

Abt.  5.  Damages  agreed  a$  meofure.    ^  1.  When  a  for-  i  w.  B1. 889^ 
feiture  or  sum  is  named  in  an  agreement  tic,  the  question  ?!r^'|fS?« 
often  is,  when  it  is  fixed  by  the  parties  and  ou^t  to  be  con-  eae.— ibay*s 
sidered  as  the  measure  of  damages;  or  when  it  is  a  mere  Ca.iDE.260y 
penahy  to  be    chancered,    or   damages  liquidated  by   the  J^  JffiJ^d 
parties  and  not  to  be  chancered.    If  a  servant  depart  from  his  tbe  juj  it 
master's  service  and  pay  the  penalty,  no  action  lies  against  the  •ot  oonioed 
enticer.     And  Lord  Mansfield  observed,  the  true  constmction  ^^^!/S^ 
of  all  articles  guarded  with  a  penalty,  is  to  afford  either  '^  of  ag^s,  Norioa 
two  remedies  to  be  pursued  at  the  option  of  the  party  injur-  J^  5*^JJJ*^ 
%A  ;"  one  firom  time  to  time  for  real  damages,  and  a  remedy  a  written 
given  in  terrorem  by  way  of  punishment  beyond  the  value  of  ooatrMtfora 
the  mjury  done,  and  therefore  called  a  penalty.     When  equity  JJ"  ^'^^ 
considers  this  penalty  as  a  security  to  enfinrce  the  performance  meafiire,id. 
of  the  thing  it  will  relieve  against  it,  but  not  when  considered  ^j!|[  ** 
as  a  rigorous  punidmient. 

^  2.  In  this  case,  Lawrence  v.  Parker,  this  subject  of  liqui-  i  Maif.  R. 
dated  damages  is  considered ;  and  there  b  considerable  doubt  ]^l^^^ 
what  damages  are  to  be  viewed  as  liquidated  or  ascertained  ker. 
by  agreement  of  die  parties. 

()  3.  This  seems  now  to  be  well  settled,  tiiat  one  m  this  i  w.  Bl.  805, 
case  of  assumpsit,  as  well  as  in  some  other  cases,  may  recover  ]^!°^®*'  *- 
in  damages  more  than  the  penalty  of  a  charter-party  or  other  a  t'rI^w' 
contract,  for  a  breach  thereof.    So  more  than  the  penalty  of  a  Longdal«  v! 
bond,  6  D.  b  E.  303;  1  East  436  ;  see  Ch.  112,  a.  5,  s.  3;  ^«^- 
-Bunb.  23 ;  4  D.  &  E.  33 ;  2  H.  Bl.  436,  547  ;  2  W.  Bl. 
1190;  2  P.  W.  191 ;  Stra.  533  ;  10  Mod.  511 ;  2  Dal.  352; 
4  Dal.  149. 

%  4.  And  even  against  a  surety  in  a  bond,  though  this  has  i  Maat.  R. 
been  much  contested*  But  it  maybe  observed,  that  when  ^J.?*^'*^' 
the  surety  makes  tbe  contract  as  to  pay  money  with  raterest, 
be  engages  as  to  all  the  reasonable  consequences ;  and  his 
contract  in  fact,  is  to  pay  principal  and  interest,  though  they 
shall  together  exceed  the  penal^.  See  Ch.  148,  a.  1,  s.  9, 
as  to  surety;  but  see  a.  13,  s.  3.  ot  r  m  « 

^  5.  If  one  agree  to  perform  certain  work  each  week,  and  Fletcher  r 
CO  failure  to  pay  a  weekly  sum,  this  is  not  a  penalty ;  but  Dyche.— 
is  in  the  nature  (rf  Uqaidated  damages.    Ashhurst  J.  said,  this  l^^^^^ 
is  a  case  of  liquidated  damages  agreed  on  to  prevent  disputes ;  3  cnioet*  R. 
it  would  be  difficuh  for  a  jury  to  ascertain  the  damages.   Bui-  43,  but6  Ve9. 
ler  J.  said,  this  is  a  case  of  liquidated  damages,  and  like  ^^'' 
llesitirrc^.    In  either  case  it  is  impossible  to  ascertain  pre-  - 
fiseiy  what  dmages  tbe  party  has  really  sustained  $   and 
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Mocato. 

3  Bl.  Com. 
436. 


2  Chan.  Cases 
198.— 2  Pow. 
on  Coo.  206, 
Blake  v.  E.  I. 
Company. 


.Mass.  S.J. 
Coart,  June 
1784,  Pelen 
t.  Wilkios. 


2  Wlls.  377, 
Drape  o. 
Brand. 


Cowp.  867, 
Goodwin  r. 
Crowle. 
What  a  pen- 
alty, 2  Bos.  J 
P.  346. 


therefore,  the  contnu^g  parties  agree  to  paf  a  stipulated 
sum.  No  damages  oq  recogntsance  of  bail  for  delay  of  exe-' 
ctitiai,  2  Ld.  Raym.  1130. 

^  6.  The  party  agreed  to  marry  or  pay  sach  a  sun ;  this 
sum  is  fixed,  and  is  the  ascertained  damages  by  agreement, 
and  Lord  Mansfield  said,  "  there  is  a  differ^ice  betweett 
corenants  in  general,  and  covenants  secured  by  a  penalty  or 
forfeiture.  In  the  latter  case  the  obligee  has  his  eiectioo." 
Stinson  v.  Hughes. 

^  7.  On  a  bond  or  contract  given  to  sare  a  parisb  harmless 
firom  the  maintenance  of  a  bastard  child,  the  court  held, 
that  a  penalty  in  such  a  contract  cannot  be  chancered,  and  is 
not  withm  the  3  &  4  of  Anne.  It  must  be  because  there  is  no 
rule  to  chancer  by.  1  Fonb.  Eq.  142,  156 ;  2  Do.  423. 

§  8.  *^  Chancery  never  relieves,  but  m  such  cases  where  it 
can  give  some  compensation  in  damages,  and  when  there  is 
some  rule  to  be  the  measure  of  damages  to  avoid  being  arbi- 
trary ;"  never  without  a  rule  or  measure  of  damages. 

§  9.  A  court  of  chancery  no  more  than  a  court  of  law  can 
relieve  against  a  penalty  in  the  nature  of  stated  damages  ;*' 
^*  nor  can  mere  damages''  be  adjudged  by  the  chancellor's 
conscience,  but  only  by  a  jury,  it  is  their  exclusive  province 
to  ascertain  mere  damages,  except  in  Justices'  courts  &ec.  in 
small  cases,  and  not  in  these  in  all  the  States. 

^  10.  One,  an  agent  of  the  company,  covenanted  be  would 
not  trade  for  himself  be.  in  several  commodities,  on  a  penalty, 
which  much  exceeded  the  value  of  the  goods ;  he  did  however 
trade.  Being  sued,  be  proved  the  trading  to  be  for  their  ben- 
efit. But  the  court  held,  there  could  be  no  relief  against  the 
penalty,  as  there  was  no  measure  of  damages. 

^11.  Peters  bound  himself  to  find  Mrs.  Wilkins  necessaries 
during  life,  and  mortgaged  land  as  security ;  he  neglected  to 
find  the  necessaries  &c.  and  she  brought  an  action  of  eject- 
ment to  recover  the  land.  And  the  court  held,  the  contract 
could  not  be  chancered,  there  being  nothing,  no  rule  to  ascer- 
tain the  damages  by,  and  the  court  said  that  they  may  amount 
to  the  penalty. 

^  12.  But  in  a  lease  it  was  provided,  that  if  the  lessee  cut 
trees  and  did  not  repair,  he  should  be  subject  to  the  penalty 
of  £500.  He  cut  trees  and  did  not  repair,  but  the  court 
held,  that  on  8  &  9  W.  III.  Ch.  10,  the  jury  ought  to  con- 
sider the  whole  case,  and  assess  the  real  damages  done  to  the 
farm. 

§  13.  And  where  the  deft,  agreed  on  a  penalty  of  £250 
to  sink  a  pit,  and  to  begin  in  fourteen  days,  and  failed.  On 
the  8  &  9  W.  III.  Lord  Mansfield  said,  the  act  directed  that 
the  penalty  should  not  be  levied  in  any  case,  but  the  judgment 
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fBii9t  he  n  nOKol  to  reeover  $i»  debt  as  heretofore,  but  tkea  It    Cu.  9ft. 
only  stands  as  a  security  for  the  damages  sustained.  ArL  6« 

^  14.  From  these,  and  many  other  cases  that  mi^t  be  ci-  y^^y^j 
ted,  it  is  difficuh  to  decide  when  die  fdt.  is  to  recorer  the  pen*  a  bos.Ii  P. 
aky  in  any  contract  as  such,  or  the  penalty  as  damages  stated  ^^-^  w. 
by  the  parties ;   oi  8d,  when  he  is  to  recover  real  damages*  ^'*  ^^^' 
No  precise  line  seems  to  be  drawn  between  the  cases.     By 
the  Massachusetts  acts,  provisioQ  is  made  respecting  penalties; 
but  they  do  not  a&ct  the  above  distinctions. 

^15.  This  act  provides  that  in  all  cases,  in  ibe  Supreme  »  .  . 
Judicial  Court  or  Common  Pleas,  ^'  to  recover  the  forfeiture  v^U,  nsa. 
annexed  to  any  articles  of  agreement,  covenant,  contract,  or 
diarter-party,  bond,  obligation,  or  other  specialty,''  when  the 
forfeiture,  breach,  or  non-performance,  shdl  be  found  by  a  Ju- 
ly, by  the  default  or  confession  of  the  deft.,  or  upon  demur- 
rer, the  court  make  up  judgment  (or  the  ph.,  <*  to  recover  so 
much  as  is  due  in  equity  and  good  conscience." 

$  16.  And  by  another  act  it  is  provided,  that  a  judgment  Maas.  Act, 
en  a  penalty  in  a  bond,  payable  by  instalments,  shaO  stand  as  March  i, 
a  security  for  further  damages.     Tliese  acts  are  the  old  pro*  ^'^' 
vince  laws  revised. 

$  17.  On  these  acts  a  penalty  can  be  found  or  confessed, 
and  so  recovered ;  or  when  the  pit.  sues  for  it,  and  it  can  be 
chancered  only  when  he  sues  for  it,  and  then,  as  in  the  case  of 
Peters  v.  WWcimj  only  when  there  is  something  to  chancer  by  ; 
and  as  in  the  case  of  Cook  o.  Petit  b  al.,  before.  So  it  can- 
not be  dtancered  where  the  sum  is  as  damages  agreed  and 
stated  by  the  parties,  as  in  Fletcher  v.  Dyche  ;  or  where  the 
pit.  sues  merely  for  his  damages,  as  stated  in  some  of  the  pe- 
ceding  cases. 

§  18.  If  there  be  any  general  principle  appljring  to  the  ca- 
ses, a  part  of  which  are  stated  in  this  fifth  article,  it  is  this--- 
that  whenever  one  agrees  to  perform  services  &c.,  and  if  he 
fiul,  to  forfeit  such  a  sum,  ibis  sum  is  the  measure  of  dama*- 
ges,  fdienever  it  may  be  inferred  the  parties  so  intended  it,  or 
whenever  it  is  the  best  rule  in  the  case,  from  the  uncertainQr 
in  applying  any  other,  for  want  of  a  measure  of  damages. 

^  19.  In  debt  on  the  penalty  of  a  bond,  payable  by  mstal-  i  jsfass.  r. 
jnents,  according  to  said  act  of   1799,  the  court  will  enter  10, 12,  Wal 
judgment  for  the  damages  incurred  up  to  ihe  time  of  the  ^^J'  ^^^ 
judgment. 

^20.  in  a  judgment  on  a  mortgage,  principal  and  inters  2  Maas.  R. 
'irere  albwed  exceeding  the  penalty.  }^J^y  ^^  *• 

Art.  6.  Nominal  damages.    0.  If  judgment  be  obtained  2  m^.  R. 
against  a  bankrupt,  who  has  obtained  his  certificate  for  a  debt  874,SeifHdge 
due  before  the  bankruptcy,  and  the  execution  be  delivered  to  ••  1«^««^- 

VOL.  I.  70 
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the  sherifl^  and  he  neglect  to  serve  it,  the  creditor  can  recoT' 
er  only  nomindl  damages. 

$  2.  So  nominal  damages  were  given  in  this  case  because 
the  debtor  was  insolvent.    Action  against  the  sheriff. 

So  in  an  action  against  the  sheriff  for  the  escape  of  a  debtor, 
committed  on  original  process,  through  the  insufficiency  of  the 
goal,  the  jury  has  a  discretion  in  assessing  damages,  and  are 
not  bound  to  find  the  whole  sum.  See  Escape,  Ch<  65,  a.  5. 
^  3.  This  was  trover  for  a  horse,  and  damages  were  assess- 
ed by  the  direction  of  the  court. 

Damages,  proper  evidence  to  increase  or  decrease,  see 
Evidence,  Ch.  85.  Reasonable  damages  for  taking  insuffi- 
cient bail,  13  Mass.  R.  187, 189,  Shackford  k.  al.  v.  Goodwm. 
^  4.  Penalty^  the  measure  of  damages.  This  was  debt  on 
an  obligation  by  which  the  deft,  for  $1  consideration  agreed 
not  to  run  a  stage  between  Bo^on  and  Providence  in  opposi- 
tion to  the  pit's,  stage ;  penalty  $290.  Held,  this  agreement 
valid,  and  as  the  deft,  had  violated  it,  he  had  incurred  the 
penalty,  the  measure  of  the  damages  liquidated  by  the  par- 
ties ;  and  this  was  only  a  limited  restraint  on  the  deft's.  trade 
or  business. 

^  5.  Case  against  a  sheriff  for  the  neglect  of  his  deputy, 
Cobum.  Coburn  had  an  original  writ  against  W.  Hill,  for  the 
pit.  Hill  was  in  extreme  sickness  and  poverty,  and  Cobum 
having  arrested  him,  returned  he  had  taken  bail,  when  in  fact 
he  had  taken  none.  This  action  was  for  a  false  returtij  and 
the  deft,  was  permitted  to  shew  these  facts  in  mitigation  of 
damages,  and  that  the  debtor  having  recovered  his  health  did 
not  conceal  himself.  The  jury  gave  nominal  damages,  and 
held  well. 

$  6.  Judgment  or  decree  affirmed  on  error,  no  damages  but 
for  the  delay. 

Art.  7.  Damages  in  trespass.  ^  1*  A  recovery  in  an  ac- 
tion for  assault  and  battery  bars  aU  future  actions  or  damages. 
116.— II  Co.  If  two  commit  a  trespass  or  convert  goods,  and  the  pit.  recovers 
&Mun!4^  against  one,  it  bars  trespass  or  trover  against  the  other  ;  for 
— Cro.  Jam.  the  judgment  reduces  the  uncertain  damages  to  a  thing  ad- 
4^*^Ab  j**^cd.  If  two  conmiit  a  trespass,  release  to  cme  (see  G>ok 
116,  Saben  t.  ^*  Jenner,  Ch.  167,  a.  3,)  is  a  bar  as  to  the  other.  Judgmei^ 
Long.  for  the  best  of  several  damages  in  trespass,  1  Wils.  30. 

$  2.  In  a  joint  action  of  trespass,  when  the  jury  find  the 
u^'g'^'  de^.  jointly  guiltyj  the  jury  cannot  sever  the  damc^es^  ac- 
child!l-  ^  '  cording  to  the  degrees  of  guilt ;  as  Is.  to  one,  and  40#.  to 
2  Esp.  116,     another  :  same  rule  if  defaulted,  Stra.  422  :   this  is  the  case 

116^Chap- 

manv.Hotiie,  Slater  andGoodacre,  2  St».  1146/— See  Carth.  19,  20.-See  Cli.91,a.  8, 8.6. 
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when  they  plead  jointly,  for  if  they  sever  in  their  pleas,  and    Ch.  28.' 
the  jury  find  severally j  different  damages  may  be  assessed.    Art.  7.  • 
As  in  trespass  against  three  defts.  for  taking  goods  and  false  y^ry^j 
imprisonment ;  House  let  judgment  go  by  default,  Slater  de- 
murred, and  Goodacre  pleaded  not  guilty  ;  he  was  acquitted ; 
the  jury  assessed  damages,  U.  as  to  House,  and  £100  as  to 
Slater,  and  held  well.     In  this  case  it  will  be  observed,  there 
was  no  joint  finding  by  the  jury ;  a  material  circumstance.   In 
this  case  were  cited  Lowfield  v.  Bancroft  in  al.,  which  was  an 
action  for  a  malicious  prosecution,  and  held,  the  jury  could 
not  assess  separate  damages ;  this  case  is  not  material  for  the 
defts'.  pteas  are  not  stated,  and  they  pleaded  jointly  for  any 
thing  that  appears.      Also  cited  Stra.  79,  Lane  v.  Santloc  ; 
pleas  do  not  appear  nor  finding. 

This  was  trespass  for  battery  and  wounding,  brought  by  H.  Crane  Md 
against  C.  and  H.  in  the  C.  B.     One  pleaded  to  aJl  except  mersionc'*"" 
wounding,  that  it  was  in  self-defence,  and  as  to  the  wounding,  Cro.  Jam. 
not  guilty.     The  other  iustified  all  in  self  defence.      Issues  ]}^'^  *"®'"' 
joined,  and  the  jury  found  both  issues  against  the  first,  so  guil-  cases^cUed^ 
ty  of  the  whole  trespass  charged,  and  assessed  damages  £20,  Mod.  loi, 
also  found  against  the  other  so  guilty  of  the  whole  trespass  i^'J"strode 
and  assessed  damages  £100.     Judgment  accordingly  reVers-  at  large, 
ed  on  error,  because  the  damages  should  have  been  joint  and 
but  one  sam,  and  clearly  so,  for  a  joint  trespass  was  charged, 
and  in  fact  a  joint  trespass  was  found,  for  each  was  found 
guilty  of  the  whole  of  one  and  the  same  trespass,  for  which 
one  and  the  same  trespass  there  could  be  but  one  satisfaction  ; 
for  it  is  clear  where  the  jury  find  jointly  even  only  in  sub- 
stance, one  trespass  only,  they  cannot  sever  the  damages. 

This  was  trespass  against  three  defts. ;   one  confessed  the  f^Q^^erv 
action,  the  other  two  pleaded  not  guilty,  jointly.     Verdict  for  strode,Cart]i. 
the  ph.,  and  £1000  damages  against  one,  and  £50  against  the  l^^^r^^ 
other.  The  pit.  entered  a  noUe  prosequi  against  bim  defaulted,  like^case  6  d! 
also  against  the  one  for  the  £50,  and  took  judgment  only  for  &l  e.  199,  see 
the  £1000  against  Strode;    so  this  cured  the  defect  of  the  f  s  AUcait! 
verdict.     This  case  seems  clear,  for  here  one  deft,  admitted   '  ' 
the  whole  of  one  and  the  same  trespass,  and  the  other  two 
joined  in  denying  the  same. 

So  in  this  case  trespass  and  battery,  two  of  the  dells,  plead-  Anstinv.  Wil- 
ed son  assault,  i^.  severally;  the  third,  not  guilty.  Jury  found  ward,  Cro.  El. 
both  issues  for  the  ph.,  and  several  damages  against  the  two,  ^^^^^66.  ^° 
and  held  ill ;  for  it  is  one  joint  entire  offence  by  the  pit's,  ac- 
tion, and  when  all  are  found  guilty,  the  damages  must  be  en- 
tire ;  so  far  there  is  no  doubt ;  but  added  if  trespass  be  against 
divers,  and  one  is  found  guilty  of  part  and  the  others  rf  all, 
ihere^  may  he  several  damages ;   this  may  be  doubted,  espe- 
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Ch.  38.    ciaHy  on  joint  pleas,  and  especially  if  those  guil^  of  all,  aff# 
Art.  1.     punished  for  all. 

Remark — the  rule,  on  the  whole,  is,  if  the  jury  find  bt?t  ode 
trespass,  it  is  entire,  however  committed,  and  there  can  be  but 
one  satisfaction,  and  that  entire.  Secu$  if  several  trespaasea 
be  fouDd. 

§  3.  Trespass,  quare  daueum  fregit^  and  cutting  down  the 
^S^eune-  P^^'*  ^©^s  ;  five  defts.  were  defaulted,  and  the  other  five  plead«« 
bee  proprie-    ed  severally  not  guilty,  issue  joined.      Proved  all  the  defta« 

ton  &  aoS-   ^®'®  ^  ^^  P^^*'  ^'°^®  *^  *®  ^*™®  ^"^'  cutting  down  their 
en.  trees,  and  making  them  into  shingles,  which  they  carried  away. 

But  the  five  defts.  defaulted,  formed  a  company  by  themselves, 
and  acted  for  their  own  use  separately.  Four  others  formed 
another  company  in  like  manner,  and  aded  separately.  One 
was  associated  with  a  third  party,  acting  separately  iu  like  man- 
ner ;  he  only  of  that  party  was  sued.  Damages  assessed  jointly, 
against  the  five  for  their  trespass.  So  against  the  four  for  their 
trespass.  And  against  the  one  far  the  third  trespass.  All  found 
guilty.  Five  who  pleaded,  moved  for  a  new  trial  be.  J<unt 
<^osts  against  all.  And  the  court  said  the  law  is  well  settled 
*'  when  the  tirespass  is  found  by  the  jury  to  be  committed  eep^ 
eralhfi  by  the  defts.,  who  plead  severally^  the  damages  ou^ 
tio  be  severed  ;  but  if  the  trespass  be  joints  the  damages  must 
be  jointly  assessed,  although  the  defts.  plead  severally  J*  Adbh 
ilionett  o.  Harris  &  Turpin,  1  Hen.  U  Mun.  488, 499.  Ammoft- 
ett  brought  trespass  of  assault  and  battery  s^ainst  twelve  defts. 
jointly,  and  process  was  served  on  four,  two  defis.  and  two 
others  ;  the  other  two,  C.  and  L.,  appeared  and  pleaded  not 
guilty.  The  jury  found  them  guilty  in  general  terms,  and  as- 
aeteed  damages  jointly,  the  ph.,  by  order  of  oourt,  released  a 
piart  to  the  two  defts.,  saying  nothing  as  to  the  others,  and  took 
judgment  for  the  residue  of  the  damages  assessed  and  therefor 
execution  ordered ;  then  the  ph.  proceeded  against  Harris 
and  Turpin,  other  two  defts.,  and  heU  be  was  barred  by  said 
judgment,  being  one  entire  satisfaction  for  one  entire  tresfoss; 
but  the  court  seem  to  think  if  he  bad  not  taken  said  judgment 
he  might  have  proceeded  for  additional  damages  against  oth- 
ers of  the  defts.,  and  take  final  judgment  c2e  jvie{im&««  dam- 
wis  against  any  one,  or  for  any  one  sum  assessed-^Higreed  as  to 
the  notte  prosequi,  as  in  Rodney  v.  Strode.  .  #!I1ie  obaervatna 
appears  correct,  for  until  the  ph.  takes  jitd^nent,  he  Is  not 
satisfied  or  barred ;  and  all  the  numerous  cases,  Engltah  and 
American,  are  governed  as  to  joint  or  several  damages  by  one 
disftinction ;  that  is,  if  but  one  entire  treqiass  is  fonnd  or  ap- 
peaTB,  there  can  be  but  one  satisfaction,  and  that  one  entire 
sum  in  damages ;  but  several  trespasses  as  lo  time,  place,  or 
otherwise,  and  one  deft,  committed  one,  and  another  another 


DAMAGES,  HOW  ASCERTAINED.  ^ 

lie.,  then  tbek  cases  are  9everai     So  a  releasd  to  qbq  jouii(    Qn»  39, 
trespasser  in  assault  &c.  b  a  bar  as  to  all;  so  is  accord  ami  sat*    Ari.  8* 
isfaction,  though  the  sum  received  and  the  release  be  express,  ^^y^^ 
it  shall  be  a  b«r  cmly  as  to  the  one.     Ruble  v.  Turner  &  al.t 
2  Heo.  fe  MuQ.  38,  49, was  do  seal  on  the  instrument;  the 
Pistriot  Court  also  so  decided  in  which  the  action  was  so  corn-* 
mteced.    If  A|  B|  and  C,  commit  a  joint  assault  and  battery 
•n  D,  and  he  sues  A  alone,  and  gets  judgment  for  damages,  it 
18  a  bar  as  to  all ;  Wilkes  v.  Jackson,  2  Hen.  &  M»  3^5,  361^ 

$  4.  If  the  jury  assess  damages  in  tre^ass,  namely,  ^IQQO  B«l.  N.  p.ao^ 
against  A,  and  £50  against  B,  the  pit  may  take  judgment  !^^^*^   ' 
against  A  only,  for  the  £1000,  ibr  as  the  ph.  might  haye  sued 
them  jointly,  or  seTerally,  he  may  have  the  same  election  as 
to  damages,  or  he  may  take  execution  against  both  ibr  the 
greater  damages.  • 

$  5.  To  have  an  increase  of  damages  in  oaaa  of  a  maim  w  Bol.  N.  p. 
bad  wounding,  on  inspection  tic,,  the  manner  of  the  wpund-*  ^J^^^  '* 
mg  must  be  stated  in  the  declaration*     See  X  Raym.  170; 
Latch  225. 

$  6.  Trespass,  fuare  daiuum  fregit,  the  pit.  is  not  allowed  boI.  v.P. 
to  prove  the  deft,  took  a  hone^  as  this  bear^  a  separate  action;  89;  ch.  at. 
but  in  quare  dausum  fre^t  ei  domun  fi^^$  the  pkt  may 
nrove  ^  deft,  came  into  his  house  and  d^^d  Ait  daughter  ; 
for  this,  as  it  respects  the  &ther,  does  not  bear  a  sepantte  ae^ 
lion,  but  is  in  qggrmwtion  nf  dama^. 

^7.  What  a  pemUtff.     A  and  B  made  an  agrewient  in  84okiii.Ca. 
^tii^f  by  which  A  agreed  to  convey  to  B  700  aeres  of  land,  297,  Poonit 
to  be  appraised  in  part  payment  of  a  farm  valued  at  $37^.  ••  Cummlpfc 
B  contiacted  to  sell  to  A,  and  it  was  agreed  if  either  failed  to 
perform  bis  contract,  be  diould  forfeit  and  pay  $2000  and 
damages.    HeWy  this  $2000  was  a  penal^,  and  so  the  parties 
intended. 

Art.  8.  Damages  applied  to  the  good  part  of  the  declara-  2  Johns.  R. 
tion.    ^  1.  As  where  part  of  a  declaration  states  a  sufficient  ^»  ^^^^^^  *^- 
ground  of  action,  and  a  part  is  not  actionable,  the  court  will  biand'iLook 
intend,  after  a  verdict,  that  the  jury  gave  damages  only  for  Nav.  Com. 
the  actionable  part  of  the  declaration.      1  Johns.  R.  442.  ^v^|®{^* 
And  a  corporation  taking  and  using  a  man's  land,  by  law  is  884.       ' 
liable  to  pay  damagea  pnhr  for  its  negteent  use  of  it. 

^2.  Damages  assessed  for  part.     This  was  trespass  for  6  Co.  86, 
breaking  the  pit's,  close  and  takmg  away  his  fish.    The  dec-  Fiaytor'» 
laratioD  was  good  as  to  the  e}«se,  and  bad  as  lo  the  fisfa ;  be-  c^!m^. 
cause  Ae  pit.  did  not  slate  tlie  number  and  kind  of  fish.    En-  Hob.  sa,  70. 
tire  damages  were  assessed,  and  judgment  arrested,  and  the 
court  said  the  pit.  migh<  haire  got  the  jury,  if  he  had  been  mse, 
4o  assess  sepente  damages,  so  much  for  br^ing  the  ckise, 
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Ch.  29.    and  so  much  fbr  taking  the  fidb,  and  then  the  pit.  should  hare 
Art.  1.      had  judgment  for  damages  for  breaking  his  close  with  costs. 
V^^v^>       ^  3.   Where  the  jury  mutt  assets  damages  jointly,  ^.     Re- 
11  Co.  6, 9,  solved  when  trespass  is  brought  against  several  defts.,  and  they 
Heydon^       plead  not  guiliy,  or  several  issues,  and  the  jury  find  for  the 
8tn.9ioZ-    P^^-  ^^  ^^^y  ^^^  jurors  cannot  assess  several  damages  against 
Telv.  67,        tlie  defts.,  because  all  is  but  one  trespass,  and  made  joint  by  the 
Moort'm^^  pk.  by  his  writ  and  declaration.    And  if  one  give  the  blow,  and 
2  Heo.  i(  ^^  do  in  fact  more  injury  than  another,  yet  all  coming  to  do  an 
Mod.  306.—   unlawful  act,  and  of  one  party,  the  act  of  one  is  the  act  of 
li^l^^Mod.  ^^  ^^  ^^  ^^^™^  party  present.     But  in  trespass  against  two,  if 
Hob.  66.—     the  jury  find  one  guilty  at  one  time  and  another  at  another 
c^°c«r^  ^""^'  ^®y  ™*y^  assess  several  damages.      So  if  the  defts.  ap- 
Plajerv.        P®^  ^^  different  times  and  plead,  there  can  be  damages  but 
Wame  &  •!.    once.     Trespass  against  A»and  B ;   A  makes  default,  a  writ 
of  inquiry  of  damages  must  be  awarded  against  him,  and  is- 
sued, if  diere  be  no  verdict  against  B  ;   but  if  one  against  B, 
then  A  shall  be  contributory  to  the  damages  assessed  against 
B.     Quaere  of  contribution  in  torts. 
6D.  &£.  ^4.  Trespass— defts.  defaulted — ^plt.  sued  out  several  writs 

199.  of  enquiry — set  aside  on  his  motion  because  he  could  not 

have  several  damans. 
1  Johns.  R.        $  5.  K  a  clerk  make  a  mistake  in  the  assessment  of  dama- 
607.  ges,  the  court  will  order  him  to  make  another  assessment. 

8  Johns  R  ^  ^'  ^^^^  default,  where  the  judges  have  power  to  assess 
163,  M*Coi-  the  damages,  they  may  receive  an  assessment  by  the  jury, 
lorn  V.  Bar-  though  not  in  a  formal  verdicti  if  assessed  in  the  presence  of 
"''•  the  court. 

ecranch  233       ^  '^*  *^^  9U0(?  damnum.   The  Circuit  Court  in  the  District  of 
Curtii*  case.  *  Columbia  quashed  an  inquisition  in  the  nature  of   a  writ  ad 
quod  damnum.     Held,  an  appeal  lay  to  the  Supreme  Court, 
and  that  the  Circuit  Court  could  not  so  quash. 


CHAPTER  XXIX. 


ASSUMPSIT.  EXECUTORS  AND  ADBflNISTRATORS,  AND  ACTIONS 
BT  AND  AGAINST  THEM,  AND  GENERAL  PRINCIPLES? 

See  Asseu.  Art.  1.  ^  1.  It  is  now  a  settled  principle,  that  whenevw 
assumpsit  lies  against  the  deceased  at  the  time  of  his  death, 
or  he  is  then  bound  in  any  promise  expressed  or  implied^ 
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AcMigb  payable  in  fi^uro^  his  executor  or  admi&istrator  is    Cb.  39* 
liable  if  called  on  in  season  ;  for  die  law  transfers  the  duQr    ^ri   I. , 
and  obligation  of  the  deceased  in  this  case  to  his  representa-  N^ry^^ 
tive,  appointed  by  himself  or  by  the  laws  to  settle  his  affairs. 
AU  die  rights  and  duties  of  executors  and  administrators  are 
materials  for  a  volume,  but  only  the  most  material  can  be 
considered  here.    To  this  purpose  the  party  must  be  such  an 
executor  or  administrator,  as  the  law  requires.  Next,  he  must 
be  liable  to  the  action.    This  naturally  kivolves  the  question 
when  he  is  or  is  not  liable  at  all ;  and  when  once  liable,  he  is 
discharged  by  any  act  of  limitation  or  otherwise.   He  is  known 
in  law  as  the  representative  of  the  deoei|^,  and  therefore 
generally  in  contracts  made  by,  or  to  him,  this  representative 
need  not  be  named  in  order  to  sue  or  to  be  sued  on  such  con* 
tracts. 

(^  2.  Under  this  head  there  will  be  found  a  great  mixture  of 
English  common  law  adopted  here,  and  statute  law  made  in 
the  United  States.  The  object  in  this  place  is  to  consider  the 
rights  and  duties  of  these  representatives  in  regard  to  actions, 
as  founded  on  the  laws  of  the  United  States,  the  statutes  ol 
Massachusetts  &c.  and  the  common  law  so  far  as  it  applies. 

^  3.  Executors  and  administrators  acquire  their  audioriQr 
in  very  different  ways.  Therefore,  their  appointments  must 
be  treated  separately  ;  but  after  appointed  their  powers  and 
duties  are  so  nearly  the  same,  that  actions  by  or  against  them 
may  be  treated  very  well  together,  as  well  as  their  rights  and 
duties. 

^  4.    By  the  31  of  Ed.  III.  it  is  enacted,  that  in  case  si  H.  vm, 
where  a  man  dieth  intestate,  an  administrator  shall  be  appoint-  ^^  ^' 
ed  &c., ''  who  shall  have  an  action  to  demand  and  recover  as 
executor  the  debts  due  to  the  person  intestate  ;"  "  and  shall 
answer  to  others  to  whom  the  said  deceased  person  was  bound 
in  the  same  manner  as  executors  shall  answer."    And  an  ad-  ii  Mod  I4ff. 
ministrator  is  bound  to  account  without  citation,  before  the  last 
day  in  the  condition  of  the  bond  mentioned,  at  his  pesil;  and  if 
an  administration  be  granted  by  one  who  has  no  jurisdiction,  ^^  ^^^'  ^^'^' 
it  is  void,  and  trover  lies  for  the  deceased's  goods  received 
under  it. 

^  5.  jMmipittraiorif  how  appointed  fyc.  By  a  statute  pass-  Man.  ColoDjr 
ed  m  Massachusetts  Colony,  A.  D.  1641,  wills  were  proved,  \^^  ^^^* 
and  administrations  granted  for  many  years  by  the  counQr 
courts,  and  m  the  vacation  by  two  magistrates  and  the  county 
clerk  meeting  together.  Our  present  laws  on  this  subject  be- 
ing in  substance  the  province  laws  revised,  it  is  unnecessary 
to  state  them.  And  it  is  also  unnecessary  further  to  notice 
the  English  statutes  on  this  subject.  The  Civil  law  had  ne 
executors  till  a  late  period. 
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Cu.  8d»        ^  6«  Tfaii  act  provides,  ^  tiiat  after  <lid  decailfle  <rfaa|r  par* 

•ifH.  1*      90D  intestate^  adnrinistratioD  of  such  imesttte's  goods  and  es^ 

.^W./   tale  riiall  be  granted  unto  the  widow  or  next  of  Idn  lo  tiia 

Bfass.  Acts  of  iDtestctO)  upwBrde  of  twenty^one  years  of  age,  or  both,  as  tiM 

Mwnch9,       ^dge  of  probate  tnay  think  fit,'^  in  thirty  days  or  sooner, 

8  10^  and"'    ^^  ^^  ^^  inventory  of  all  the  estate  of  the  deceaaed  be  taioea 

A.  d!  1818.    in  three  months  tec.,  and  if  the  widow  or  next  of  kin  refaso 

kc  after  ^le  thirty  days,  the  judge  may  comnait  admimatra*^ 

tioii  **  to  some  one  6r  more  of  the  principal  creditors,''  if  a^ 

oepted  by  them,  or  others,  as  he  ^U  think  fit  nponlhair  refii* 

sal ;  and  each  administrator  so  appointed  most  give  bond,  as 

the  law  directs,  to^render  a  true  inventory  and  ao  aecoont  of 

administration  :  tiutt  no  administration  de  bonis  nam  be  graot*- 

ed,  unless  it  appear  to  the  judge  that  there  is  personal  estate 

of  the  deceased  not  administered  upon,  to  the  amount  of  £5^ 

or  upwards,  and  that  no  '^  administration  be  originally  granted 

upon  the  estate  of  any  persoii  deceased,  after  the  expiration 

of  twenty  years  from  the  death  of  such  person/'     On  this  kw 

a  minor  is  aot  entitled  to  administration.    £5  was  the  aum  ia 

the  Province  act  of  1733. 

^  7.  By  the  17  Ch.  II,  if  the  exocutor  or  admlnistraior  gat 
judgment  in  England  and  die,  the  administrator  de  hanii  non 
shall  have  a  scire  fadoi^  as  well  a3  debt.  This  act  has  ml 
been  adopted  here,  as  ft  has  been  held. 

4  Mass.  R.  ^  8.  In  this  case  it  has  been  decided  in  constroetiOB  of  iba 
B^och  V.  Above  act,  that  the  intestate's  widow  b  exchislreiy  edtMed  lo 
M'Gooch.       the  administration  on  his  estate,  unless  there  be  among  bis 

next  of  kin  a  suitable  person  to  be  joined  with  her  fa  the 

judge's  opinion,  or  to  administer  ahme.    As  lo  adaumstratkm 

in  other  Sutes,  see  s.  17  and  art.  4,  s.  1^. 

12  Mod.  617,      ^  d.  If  administration  be  granted  to  one  aot  nexX  of  km,  k 

Slaughter  v.    is  not  void,  and  aB  acts  done  by  him  before  it  is  repealed,  ere 

Miy.^lBin.  ^Qoi.    Administration  may  be  granted  to  A,  during  B'sab^- 

sence,  but  his  absence  roust  be  averred  in  A's  dedaration; 

Salk.  4d ;  2  Ld.  Raym.  1071.    And  administrati<m  must  be 

granted  where  the  intestate  has  his  demioil.     So  one's  will  of 

personal  estate  must  be  executed  according  to  the  law  of  the 

place  of  his  domicil  at  his  death  ;  if  void  by  that  law,  it  wiH 

not  pass  personal  estate  m  a  foreign  eoantry,  tbeu;|h  exacuted 

according  to  the  law  there  ;  1  Bin.  336,  Desesbats ««  Bep- 

quier ;  ^  East  131 ;  Toller  387. 

5  East  131.  ^  10.  fVho  ii  next  af  kin,  may  often  be  a  qoestsan  an  the 
As  to  admin,  above  act  of  March  1784,  as  on  tlie  English  aw  of  W  of  B. 
iSTeiecu"'"  VIII,  Which  is  in  the  some  words,  to  wit :  «  umo  the  widower 
tor'sabsence,  to  the  nest  of  kin^  or  to  both.''  So  that  tlie  constrmAiim  in 
STso  ^^^^  ^^^  P^^  S>^^  ^f  ^^  Engliflli  statute  applmb^pe,  and  0a  lUs 
m>t  be,  if  he  be  capable.— 8  Salk.  21.-1  Com.  860.-2  Stra.891, 1111. 
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English  act  the  order  has  been  determined  to  be,  and  so  on    Ch.  39. 
our  act:    1.  To  the  husband  on  his  wife's  estate  :  2.  To  her    Art.  1. 
on  his :    3*  If  no  husband  or  wife,  to  the  children,  sons  or  V«^v*v> 
daughters  of  the  whole  or  half  blood  :  if  no  children,  then  to  i  wiis.  168. 
the  next  of  Mn,  as  father  or  mother,  and  after  them  uncle,  z:^.**-  ^°"- 
aunt,  or  cousin :  lastly  to  a  creditor  of  the  deceased,  or  to  79^^12  Mod. 
any  other  person  at  the  judge's  discretion ;  but  by  our  act,  this  622.-4  Co. ' 
other  person  cannot  have  administration  till  the  creditors  shall  girL^Jn^i* 
have  refused.     But  this  does  not  extend  to  goods  the  wife  l.  of  Ex'n. 
deceased  had  as  executrix  to  another  husband,  administra-  iis>  122.— 
tion  on  his  goods  must  go  to  his  next  of  kin ;  and  administra-  343^^^ 
tion  goes  to  the  son  before  the  father,  though  in  equal  degree.  1  Salk.  28.— 
Where  there  is  a  brother  and  a  sister  of  the  half  blood,  admin-  ^^  ^^^  ^^®- 
istration  may  be  granted  to  her,  for  she  is  in  equal  degree  of 
kindred ;  but  if  married,  then  to  the  brotlier,  and  not  to  her 
and  her  husband.     To  tifeme  covert^  if  next  of  kin,  and  if  she 
refuse,  to  her  husband ;  and  though  grandfather  and  uncle  be 
in  equal  degree,  the  former  has  the  preference. 

§  1 1  •  The  next  of  kin  are  found  by  the  rules  of  the  Civil  %?K^^^' 
law,   including  relations  both  on  the   paternal  and  maternal  Evelinr.^^' 
sides,  who  are  to  have  the  benefit  of  the  statute  of  distributions.  Evelin.— 
But  brothers   and  sisters  exclude  grand  parents,  though  in  ]^^^i  S^' 
equal  degree.     The  grandmother  is  nearer  than  the  aunt,  for  628.— Salk. 
aunt  and  neice  are  related  only  in  the  third  degree.    Brothers  37,  Fawtry  v. 
and  sisters  are  nearer  than  grandmother,  and  aunt  than  great  *'*^^- 
grandmother.  It  is  said,  administration  of  the  intestate's  goods 
may  be  granted  to  his  wife  or  next  of  kin,  or  of  part  to  one, 
and  of  part  to  the  other,  but  of  hers  roust  be  to  the  husband  ; 
but  one  entire  debt  cannot  be  divided.     Part  to  one,  not  our 
practice. 

^  12.  By  this  act  it  is  enacted,  that  when  any  executor  or  pebf'e^Vw 
administrator  shall  reside  without  the  limits  of  this  state  at  the  A.  D.  1818. 
time  of  taking  on  him  the  trust,  or  shall  afterwards  remove  out,  |?®  J-^»  '• 
and  shall  neglect  or  refuse,  after  due  notice  from  the  judge  of  Execntore^ 
probate,  to  render  his  account  and  make  a  settlement  of  the  &c.— 0  Mod. 
estate  with  the  creditors,  legatees,  and  heirs,  or  their  legal  2?^'  ^"'Jj  ''• 

m  ^  1     .   .  .°  1.  Iracy.    Uli* 

representatives  ;  or  when  any  executor  or  administrator  shall  tribution  is 
become  insane,  or  otherwise  incapable  of,  or  evidently  unsuit-  "*de  equalhr 
able  to  discharge  the  trust,  the  judge  of  probate  is  authorized  Jl^^of  the    " 
to  grant  administration  with  the  will  annexed,  or  otherwise,  to  whole  and    ' 
such  person  within  the  government,  as  he  shall  judge  meet ;  g^'^SJ^jf* 
and  the  administrator  so  appointed  to  have  the  same  power,  cooke,  so 
and  to  do  the  same  duty  as  if  the  former  administrator  or  ex-  decided  io 
ecutor  were  dead.  l*!!ll!  ^^17^ 

^13.  And  when  the  executor  is  under  twenty-one  years  of  The  Surro- 
gate has  dis- 
cretionary power  to  choose  an  adm.  from  those  who  are  next  of  kin  to  the  lotestate,  a|id 
may  grant  sole  adminlstratioD  to  one  of  them,  2  Caines*  Ca.,  Ch.  143. 
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B  Wood's 
C>>n.  102.— 
Fearae306, 
d09,  Allen 
adm.  V.  Dun- 
dass— 3  T.  R. 
126,  133.— 
2  Phil.  Evid. 
289,299. 


1  Salk.  108, 
Wakeford  v. 
Wakeford.— 
4  Salk.  163^2 


age  at  the  time  of  prorag  the  will,  aduuDistration  may  be 
granted  with  the  will  annexed^  during  the  minority  of  such 
executor.     So  if  an  executor  refuse  the  trust. 

%  14.  And  "  M(hea  ayeme  sofe  shall  jointly  with  one  or  more 
persons  be  appointed  executrix  or  administratrix,  «id  after  such 
appointment,  during  the  life  of  the  other  executor  or  adminis- 
trator, marry,  such  marriage  shall  not  make  the  hanm  an  ex- 
ecutor or  administrator  in  her  right,  but  shall  operate  as  an 
extinguishment  or  determination  of  such  woman's  power  and 
authority,"  and  the  other  may  proceed  as  if  she  were  dead. 

^15.  *'  And  the  executor  of  an  executor  shall  not  in  con- 
sequence thereof  become  an  executor  of  the  first  testator ;  but 
in  every  such  case  administration  may  be  granted**  on  his 
goods  and  estate  not  adminbtered  on,  with  the  will  annexed, 
"  to  such  person  or  persons  as  the  judge  of  probate  may  think 
fit.''  So  administration  may  be  granted  to  two,  and  if  one 
dies,  the  survivor  is  sole  administrator,  or  on  condition,  or  till 
one  returns,  by  the  English  law. 

^16.  So  if  there  be  a  doubt  who  ought*  to  be  adminis- 
trator, or  there  is  a  dispute  about  the  will,  administration  may 
be  granted  during  such  absence  or  pendente  lite  of  necessity, 
and  such  administrator  may  bring  actions.  This  was  decided 
on  a  writ  of  error  after  three  arguments. 

§  17.  In  this  case  it  was  decided,  that  if  A  receive  admin- 
istration in  another  state,  as  at  Hartford  in  Connecticut,  he 
cannot  by  virtue  thereof  sue  or  defend  in  the  courts  in  this 
state.  By  Mass.  act,  Feb.  6,  1784,  ^ect.  19,  we  avoid  the 
very  litigated  point  in  England,  whether  an  executrix  marry- 
ing can  administer  without  her  husband's  consent;  but  1 
Cranch  259,  agrees  with  Goodwin  t^.  Jones.  Administration  in 
a  state  is  void  in  the  District  of  Columbia ;  Fenwick  r.  Sears' 
administrators,  and  3  Day's  Cases  74,  303,  agree  with 
Groodwin  v.  Jones.  The  case  in  Kirby  270,  was  decided  on 
immemorial  usage  in  Connecticut ;  so  had  been  the  usage  in 
Massachusetts  till  the  decision  in  (Soodwin  v.  Jones,  and  Mor- 
rill V.  Dickey,  i  Johns  Ch.  R.  153. 

Art.  2.  Executors^  haw  appointed  fye.  ^  1.  An  executor 
is  one  appointed  by  the  testator  in  his  will,  and  has  it  when 
proved  committed  to  his  care  to  execute.  He  represents  the 
testator  and  is  bound  by  his  bond  or  contract,  though  not 
named  m  it,  and  if  a  contract  or  promise  be  made  to  the  tes- 
tator, his  heirs  or  successors,  his  administrator  or  executors 
shall  have  it ;  and  if  a  payment  be  made  to  an  executor  un- 
der a  forged  will  regularly  proved,  the  debtor  is  discharged. 

(^  2.  He  is  complete  executor  before  probate  for  all  pur- 
poses but  of  bringing  actions.  He  may  release  and  be  sued, 
Bl.  Com.  603.— 6  Co.  28.— SUt.  1783,  C.  24--Stat.  Feb.  24, 1818. 
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and  alien  goods  in  England.     Here  if  he  does  these  things,  as    Ch.  29. 
release  and  alien  goods,  and  afterwards  gives  bond  and  proves    Art.  2. 
the  will,  the  probate  relates  back  to  protect  these  acts,  out  if  K^y\j 
not  proved,  they  must  be  acts  in  his  own  wrong.     If  several 
executors  be  appointed,  none  can  intermeddle  but  such  as 
give  bonds.     If  no  objedtion,  a  will  may  be  proved  by  one 
witness, 

§  3.   fVho  may  be  appointed  executors.    All  ^lersons  may  be  fmp.  46,41— 
exDcutors  who  can  make  wills,  and  many  more ;  an  infant  ^^^cm' 
may  be  an  executor,  though  he  cannot  administer  till  he  is  Car  9,— Cto. 
twenty-one  years  of  age^  QS  above*     So  a  feme  covert  may  be  fi*_|^^^*J^" 
executrix,  but  not  jointly  with  others,  as  before  ;  she   must  Ab^STC  ^ 
sue  and  be  sued  widi  her  husband*     So  one  onilawed  may 
sue  as  an  executor.     An  ulka  may  be  an  execuior  or  atlmin- 
jstrator,  and  even  an  alien  enemy  ;  but  idiots  and  persons  non  i  CmrtcL  259. 
compos  mentis  cannot  be  executors  or  administrators,  for  they  ^f^*'**"^* 
cannot  execute  the  trust*     By  ilie  law  of  Virginia  an  execu*  5Craridi360, 
tor  cannot  act  till  he  lias  given  bonds* 

^  4.   Their  duties  by  statute,     Execuiors,  by  Uiis  act,  must  Wnss.  uh. 
prove  the  will  widiin  thirty  days  after  the  testator's  death,  and  '  ""j"  ?^  '^^' 
cause   It  to  be  recorded  in  the  probate  omce,  m  llie  county  a,  D.  isie. 
where  lie  last  dwelt,  and  signify  his,  the  executor's,  refusal  or 
acceptance  ;  and  for  his  neglect  he  forfeit;*  £5  a  month  ;  and 
if  the  executor  refuse   the  trust,  the  judge  must  "  commit  ad- 
ministration of  tlic  estate  of  the  deceased,  with  the  mil  anne^^ 
frf,  unto  the  widow  or  next  of  kin^  to  the  deceased,  or  to  one 
or  more  of  the  devisees^  or  in  case  of  their  refusal,  to  one  or 
more  of  the  principal  crfMtors^  as  he  shall  think  fit,"     And  a 
power  accompanied  with  an  inieresi,  vests  in  the,  executors  *^*^''^y  ^*^* 
and  adminJsUrators,    Kellogg  v.  Williains.    Liable  for  not  prov- 
ing a  will,  Ch,  148,  a.  10,  s,  5,  and  how. 

§  5.  Executor  in  his  cwn  wrong.     By  the  same  action  it  ^««  Pf**^  n^, 
is  enacted,  ^^If  any  person  shall  alienate  or  embezzle  any  <i/*  Fmudsf^bi 
the  goods  or  chattels  of  the  deceased  person,  before  he  or  she  43  m.^ 
hove  taken  out  letters  of  administration,  and  exhibited  a  true  JJ,n^g4*^{w 
inventory  of  all  the  known  estate  of  the  person  deceased,  ev-  posr/iospi-  * 
ery  such  person  shall  stand  chargeable,  and  he  liable  to  the  vency. 
actions  of  the  creditors  and  other  persons  aggrieved,  as  being  j^j*  Pa^gi 
exeeuiors  in  their  ownwrongJ"^     The  jury  must  decide  if  the  v.  Frieet. 
facts  be  proved  :  hnt  what  acts  make  this  executor,  is  a  ques- 
tion of  hiij.     When  one  is  executor  of  his  own  wrong  by  rea- 
son of  a  fraudulent  deed,  see  Fraud,  post, 

§  6,  By  the  same  act  executors  must  give  hand^  which  en-  ^^f^\^]^  ??** 
acts  that  "  every  executor  named  in   a  will,  hereafter  to  be  "g]^^  ^^^ 
proved,  shall  give  bond  to  the  judges  of  probate,  witli  suffi-  cindes  real 
cieni  surety  or  sureties,  to  return  upon   oath,  a  true  and  per-  ^fgj[^  ^^5  p, 
feet  inventory  of  the  testator's  estate  into  the  probate  office,  credits. 
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Ch.  29.  witbin  three  inootbs,  and  to  render  an  aeeaunt  of  hit  proceed-' 
Art.  3.  ings  ihereinj*^  as  administrators  must  do,  unless  the  executor 
V^V^J  he  residuary  legatee  ;  and  then  he  may  give  bond  to  pay  ^  die 

debts  and  legacies  of  the  testator." 
Sect  17.  ^  7.  And  by  the  same  act,  **  any  executor  being  a  rendua' 

ry  legatee  may  bring  an  action  of  account  against  his  co-exec- 
utor or  executors  of  the  estate  of  the  testator,  in  his  or  their 
hands,  and  may  also  sue  for  and  recover  bis  equal  and  pro- 
portionable part  thereof."    And  the  said  act  of  March  9, 1784, 
extends  this  last  clause  m  substance,  to  co-administrators  lo  re- 
cover part  by  action  of  account,  if  the  other  administrator  get 
into  his  hands  too  much  of  the  estate,  and  refuses  to  pay  debts* 
Cro.  El.  3^.       ^  8.  Before  this  act,  executors  gave  no  bonds  to  account. 
3^.-Jwent-  Executors  and  administrators  have  the  property  of  the  deceas- 
woiih  86.—    ed's  goods  by  relation  from  the  time  of  his  death,  but  cannot 
1  Bof  &P*""  ^®^*^  them,  nor  can  they  be  taken  in  execution  for  ikeir  own 
293.-1  debts^  unless  they  treat  them  as  their  own. 

8  Johns.  R.         ^9.  Taking  out  administration  makes  all  acts  legal,  though 
eaw^*"°^°  *  before  tortious ;  but  will  not  defeat  a  suit  hffore  commenced 

against  the  deft,  as  executor  de  son  tort. 
The  prob^e        ^i^^.  3.  Rights  and  duties  of  executors  and  administrators. 
appoinTihe    ^  ^'  These  are  generally  expressed  in  the  statutes  above  cited. 
admr.  to  sell   But  some  particular  cases  deserve  further  attention.     By  the 
Dav*rca**  ^  ^^^^  ^^  Massachusetts,  any  executor,  who  does  not  jom  inprofh 
137.    Hisac-  ing  the  wiU  and  giving  a  bond  as  above,  has  no  power  to  in- 
count  must     termeddle  in  the  estate.     By  the  same  law,  an  executor  or 
&c!lb!*"*'     administrator  may  retain  for  bis  own  debt,  due  him  from  the 
estate,  when  it  is  sufficient  to  pay  all  debts.    Where  not  so, 
he  can,  by  reason  of  the  insolvent  acts,  come  in  only  for  his 
Insolvent  act,  share.     Nor  is  there  by  our  law,  any  preference  of  debts, 
Jane  15,1784.  except  funeral  charges^  debts  to  government^  and  those  6e- 
coming  due  in  the  deceased's  last  sickness.     A  judgment  debt 
is  not  preferred  to  a  simple  contract  debt.     Also,  in  practice, 
on  the  same  statute  law,  the  executor  or  administrator  usually  has 
his  reasonable  allowance  for  his  time  and  trouble  in  settling 
the  estate,  made  to  him  by  the  judge  of  probate. 
Mass.  act,  ^  2.  Also,  by  statute  law  the  executor  or  admr.  has  power 

^"^cl*.  116*"  ^y  ^®  ^^^  ^^^  ^^  lesLve  of  court,  to  sell  even  all  the  real 
a.  10, 8.11,14.  estate,  for  the  payment  of  the  deceased's  debts  and  legacies. 
^D*\siB      ^^  ^^  ^^^  ^*^®  ®^^'  *^  ^y  neglecting  to  raise  money  out  of 
Feb.  21.   '     ^^  estate,  or  to  apply  what  he  has  in  his  hands,  the  deceas- 
ed's real  or  personal  estate  is  taken  in  personal  execution,  the 
same  is  deemed  waste  in  such  .executor  or  admr.     Also,  by 
this  act  he  may  sell  even  all  the  real  estate^  and  put  the  pro^ 
eeeds  at  interest^  if  the  judge  of  probate  and  the  court  think  fit. 
m^^as.  The  opinion  till  lately  was,  that  it  was  the  natural  consequence 
R.  364.         of  tb^  powers  and  duties,  for  the  executor  or  admr.  to  have 
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jndgnmit  to  recover  toy  part  of  the  rui  eaCtte,  in  order  to  be    Ch.  29. 
enabled  tfaus  to  di^XMe  of  it ;  bat  the  law  is  now  viewed  as    Art.  4. 
akered.  \XV^^ 

^  3.  By  another  act,  he  has  the  same  power  over  real  et-  Mass.  act, 
UUe  wuMTtgaged  to  the  deceaeedj  that  he  has  over  a  pledge  o^  Feb.  11, 1789. 
personal  estatCy  and  a  Uke  power  over  such  real  eetate^  as  he, 
the  executor  or  admr.,  shall  take  m  execuium  for  the  deeeae^ 
ed'i  debtSy  except  where  either  must  be  sold  to  pay  debts ; 
then  there  must  be  leave  of  court,  as  above ;  and  if  he  takes 
land  for  a  debt,  he  becomes  siezed  to  the  use  of  the  widow 
and  heirs,  be.  of  the  deceased  and  these  lands  are  to  be  dis- 
tributed as  pertowd  estate. 

^  4.  Anodier  consequence  has  resulted  in  practice,  and  in 
some  measure  necessarily,  from  these  provisions  :  that  is,  ibr 
the  executor  or  admr.  to  have  possession  for  a  time,  of  the 
real  estate  (as  well  as  the  personal)  of  the  deceased  at  a  rea- 
sonable rent.  This  rent  he  is  charged  with  in  his  account  by 
the  judge  of  probate  ;  and  in  case  of  any  dispute  about  it,  the 
law  enables  the  iudge  to  appoint  commissioners  to  ascertain 
the  amount  of  this  rent.  But  only  the  executor  or  admr. 
can  have  power  so  sell  real  estate  on  license  of  court ;  a  sale 
by  a  stranger  is  void. 

§  5.  These  and  other  statute  provisions  in  Massachusetts,  ™^*"'  ^' 
and  the  practice  naturally  growing  out  of  diero,  form  quite  a 
complete  system  of  prciiate  laws,  to  all  general  purposes ; 
whence^  as  relative  to  these  subjects,  the  English  statutes  and 
practice  in  probate  and  chancery  courts  are  excluded.     Some 
English  decisions  and  precedents,  however,  will  apply  here,  as 
being  very  useful  explanations  of  our  laws  (as  they  are  often 
worded  as  the  Engitsb  ads  are  on  these  subjects.)  And  in  sev- 
eral cases  of  less  importance,  these  EngKah  decisions  are  a 
part  of  the  Jaw  of  the  land  ;  because  they  are  on  points,  on 
which  our  statutes  and  practice  are  yet  silent ;  or  to  which  at 
most,  they  very  remotely  have  reference.      Some  of  'these 
may  be  here  noticed.     Appeal  from  probate  decree,  and  held  \^^^s. 
an  admr.  cannot  charge  in  his  account  of  adminbtration,  the  ter  v.  Brews- 
expenses  of  supporting  a  minor  child.     Decree  reversed.         ter. 

AaT.  4.  English  authorities  adopted  here,  fye.    %\.  Where  '  ^P_|^'pj 
administration  is  granted  to  a  wrong  person,  it  is  only  voidable  ;  p^i4]  .Jla 
where  in  a  wrong  eounty,  it  is  void :  so  when  granted  to  one  Salk.  22.— i 
when  it  should  be  to  another,  the  acts  of  the  ybrmer  are  good  ;  ^^^  |2J' 
but  when  granted  to  one,  when  there  is  a  lawfid  executor,  ^co.i9.-^ 
sttch  admr's.  acts  are  void.     So  if  there  be  a  will  though  con-  2  Lev.  isa^ 
oealed.    And  an  administration  repealed,  does  not  avoid  acts  ^  ^  ^^' 
done  under  it. 

<j  2.  By  the  English  law,  if  a  feme  executrix  marry  A,  and  U^f^.^S^^ 
they  get  ^gment  for  a  debt  due  to  the  testator,  and  she  dies,  ^^ 
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Ch.  29.  not  the  husbtnd,  but  the  admr.  de  bonit  nan  of  the  ieMtOTf 
Art*  4.  shall  have  execution  or  sue  the  judgment.  And  so  did  we 
K^^^TKJ  formerly  practice,  at  least  in  some  cases,  but  lately  it  has  bem 

held  there  is  no  privity  between  the  parties. 

d  Co.  270,  ^  3.  AiMets.    If  administration  be  granted  to  the  dAtor^  it 

cM^^Jasdk  *^  ^^  dUchargt  the  debt;  but  he  must  account  for  it  b  all 

306, 163.        cases.     But  if  the  creditor  make  the  debtor  his  executor,  it 

I^^L^'      is  a  release  in  law  to  the  debtor,  of  the  debt :  for  it  is  bis  own 

Wankford/    ^^^*    ^^^  ^®  ^^^^  ^^  ouetSj  and  making  him  executor  does 

not  give  him  the  debt  as  a  legacy ^  but  is  a  pament  and  reUeue, 

and  he  holds  the  debt  as  assets,  as  so  much  being  in  his  hands 

Hob.  10—2    as  the  property  of  the  deceased;  and  the  reason  is  giv^n  by 

Sh^^w.jwi.- Holt  C.  J.  Salk.  306,  "that  when  the  oU^ee  makes  the 

186.-^  t!r.  obligor  his  executor,  though  it  is  a  discharge  of  the  aeiionf 

568.— Jones   yet  the  debt  is  assets^^  as  ^' if  H  be  bound  to  J.  S.  in  a  bond 

Cwrm*'     of  £100,  and  then  J.  S.  makes  H  his  executor ;  H  Aiu  oe- 

tnally  received  so  much  money,  and  is  answerable  for  it.     And 

^-  ^"^-  264.  if  he  does  not  administer  so  much,  it  is  a  devastavit.^*    Th« 

action  is  released,  but  the  duty  remains. 

This  seenis  to  be  the  true  explanation  of  the  scores  of  dic- 
tums  and  decisions  in  the  books,  "  that  if  the  creditor  make 
the  debtor,  or  one  of  several  joint  and  several  debtors,  his  ex- 
ecutor, it  is  a  release,  and  extinguishment  of  the  debt.'' 

It  is  a  mere  discharge,  or  rather  suspension  of  the  action 

only,  while  it  would  be  absurd  for  the  person  representing  the 

creditor,  to  sue  himself  as  the  debtor,  or  while  as  such  person 

it  may  be  presumed  he  has  in  his  hands  the  amount  of  the 

debt,  as  owing  it  as  debtor,  or  one  of  the  joint,  or  joint  and 

several  debtors,  in  his  own  right,  to  himself  in  Auter  droit. 

^1  s '[k^^  ^"^  ^^^^  ^^  ^^®  effect  of  this  discharge  or  suqMnsion  of  the 

—8  Co.  136.  <^^ction9    A  raeri^  suspension  of  the  action  only,  not  of  the 

Cro.  £1.114.  right,  while  the  reason  of  the  suspension  continues.    If  a 

debtor  be  appointed  admr.  this  suspension  exists,  as  he  cannot 

J  SfSic^dW^  as  admr.,  sue  himself  as  the  real  debtor.    Yet,  if  before  the 

1  Sid.  79.-1    debt  be  paid,  he  be  removed  as  admr.  as  be  may  be,  the  debt 

3  T.  a  569.    must  be  lost  to  the  estate  of  the  creditor,  if  his  subsequent 

admr.  put  in  the  place  of  him  removed,  cannot  sue  the  debtor. 

But  thus  to  sue  him  is  necessary,  reasonable,  and  common 

practice.     A  personal  right  once  extinct  or  suspended  is  gone* 

But  a  right  may  remain  and  an  action  recur,  though  sus* 

pended  for  a  time,  as  every  action  is  every  Sunday,  as  no 

1  Com.  D.      debtor  can  be  sued  on  that  day.    Nor  does  this  construction 

^^'  exclude  any  intention  there  may  appear  to  be  in  the  will,  to 

«         give  the  debt  as  a  legacy  to  the  debtor ;  and  then  it  b  not 

assets. 

8T  R.168       «»*'*^^**»» 

Dean  r.  New-      §  ^*  ^^^  obligee  may  sue  one  of  two  joint  and  several 
JiaUv— 5£Bst  obligors,  though  he  covenant  with  the  other  not  to  sue  him. 
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ij  5.  Hence  a  debtor  made  executor  must  account  for  bis    Ch.  29. 
debi  10  the  residuary  legatee  &c.     The  obligee  made  the    Art,  4. 
obhgor  execuior,  who  accepted  by  administerbg,  and  died  \,,^^y^sJ 
before  probate  :  this  is  a  discharge-     Makiog  the   debtor  est- 
ecutor  during  A's  minority,  does   not  discbargc  the  debt.     1 
LiL  Raym,  G05,  Carvetb  r.  Phillips;  2  Bac-  Abr.  280;  11 
Mod-  38  to  42,  case  of  Warrkford  above, 

^  6»  Two  executors  join  and  give  a  release  of  a  debt  due  to  Salk,  m% 
the  testator's  estate,  but  one  only  receives  the  money.     The  ho'J^!!^*^'  *- 
English  books  decide,  that  both  are  liable  to  the  testa tor*s 
creditors  ;  but  only  he  who  receives  the  money  is  liabJe  to 
his  legatees*     How  far  this  principle  holds  here,  is  not  decid- 
ed.    The  one  not  receiving  need  not  join- 

tj  7,  After  one  has  generally  admitted  himself  to  be  admin-  i  Ld.  Bafm, 
istrator,  he  cannot  plead  he  was  a  temporary  one  only,  and  bis  265,  Sptirkt ». 
admioistration  is  ended  ;  but  one  sued  as  administrator  gen-  c**^^^!  *^ '*<^ 
erally,  may  plead  he  is  sucti  only  during  A's  minority  ;  but  be 
must  also  shew  A  is  still  under  age  and  administration   coa- 
linues, 

§8.  Where  lands  are  devised  the  executor  before  probate  2  w.  B!.  6&4j 
of  the  will  may  lease  them.    The  executor's  power  arises  from  B©"(Jcst  1?. 
tJie  will,  and  not  from  the  ordinary  ;  and  he  may  declare  he-  5'^^^!^  s^o*. 
fore  probate,  Cro.  Jam,  15*     Tbis  was  a  devise  by  implica-  — Loift.ai. 
lion,  being  3  devise  to  his  daughter  Mary  after  the  death  of 
his  daughter  Betty,  by  which  the  devisor  intended  her  a  life 
estate-     The  will  alone  gives  the  executor  a  good  fide  to  the 
goods.     Probate  is  necessary  only  to  enable  him  toisue  for 
debts,  and  1  D-  &i  E.  480. 

^  9.  Ab  to  hiaehold  estates.     Where  the  deft,  is  charged  Snik.  ai6, 
as  executor,  judgment  must  be  rfe  bonis  testatoris,  though  he  p'^^^'^y  ^^ 
tnight  have  been  charged  as  assignee  in  the  debet  and  detinci^ 
because  of  his  taking  the  pro6ts  himself:    2,  Wherever  tho  m 

rent  is  of  more  value  than  the  land  the  executor  rnay  plead 
it ;  for  then  he  is  accountable  in  no  way  for  the  term  to  tlie  tes- 
tator's creditors,  or  to  his  legatees  ;  and  as  to  tenancies  from  ^^^  ^  f^' 
year  to  year,  as  long  as  both  parties  please  ;  and  if  a  tenant  dies  ter, 
intestate,  his  administrator  has  the  same  interest  the  intestate 
had,  and  the   les-^ee  of  such  an  administrator  may  declare  in 
ejectment  on  a  term  for  years-    if  an  executor  sell,  surrender,  Loflt  m. 
or  merge  a  term  for  years,  it  is  still  assets.  Toller  141,  142, 

^10.  Assets*   If  an  executor  pay  interest  on  the  testator's  See  Ajseti. 
debts^  it  hprimd  focie,  though  not  conclusive  evidence  of  assets,  'f*^^.^^' 
5  D,  &£E,  8,  n.  And  if  the  executor  or  administrator  be  sued  for  r^^^„^ 
rent,  he  may  plead  no  assets;  and  that  the  rent  is  of  more  —^Snik.4m. 
value  liian  the  land  or  premises.     Estates  per  avter  vie  ^tQ^^^^^y^ 
assets  only  for  paying  debts,  not  legacies,  in  England  ;  nor  is 
it  distribtitablOj  but  by  our  law  it  falls  into  the  masa  of  the  pro- 
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Ch.  29.  perty  of  the  deceased.   JudgmeDt  against  an  executor  on  con- 

Art.  4.  fession  or  default  admits  aaetij  and  on  dewutamt  he  is  estop- 

K^rv^U  P^d  to  say  he  has  not  assets^  and  the  jury  also  is  estopped  to 

1  Ld.Ravm.  find  no  assets.    Administrator's  promise  to  pay  the  intestate's 

689.--SalL  debts  IS  nudum  pactum  if  no  assets.    The  pit.  zot  judgment 

810,  Koch  V,  •     ^  ^L     ^  _.  -T  J  •   J  ^     t  aT      •         •       r    • 

LeigbtoD.--    agamst  the  testator,  and  judgment  of  execution  m  sore  facut9 
6  D.  &t  E.  6.    against  his  executors,  the  defts. ;  then  sued  them  on  this  last 
Homv^^-^'  judgment  in  debt  in  Uie  detinety  suggestmg  a  devastavit.  Held, 
gue  &  al.  and  first,  the  executors  being  conclusively  fixed  with  assets  by  this 
7D. &  £.      last  judgment,   the   issue  on  non   detinet  lay  on   them  to 
prove  the  due  administration  of  such  assets.     A  declaratioa 
in  the  detinet  only,  against  an  executor  is  cured  by  verdict, 
but  if  not,  the  pit.  on  such  a  declaration  may  take  judgment 
de  bonis  iesiaioris  ;  that  is,  may  waive  the  better  judgment  de 
bonis  propriisy  and  take  the  less  de  bonis  testatoris.     By  our 
law,  after  such  judgment  against  executors  or  administrators  the 
deceased's  estate  may  be  rendered  insolvent,  and  then  such 
judgment  will  be  paid  in  proportion ;  hence,  not  conclusive 
for  the  whole.     Lands  in  Georgia  assets  in  the  hands  of  the 
ranc      7.  executor,  and  may  be  followed  by  the  creditor  in  the  hands  of 
the  devisees  &c. 
3D.&IE.  125,      §  11.  Payment  on  a  forged  wUl  ^c,  or  administration 
Dundass"  *'*  *'^P^^^^^  ^^"  s^^w^s  to  be  now  well  settled,  that  bona  fide  pay- 
ment in  such  cases  by  debtors  of  the  debts  to  the  deceased, 
are  valid.     As  where  a  will  was  forged  and  proved,  and  a 
debt  was  paid  to  the  executor  by  a  debtor  to  the  intestate. 
Held,  }s»  was  discharged,  though  the  probate  was  afterwards 
annulled  and  administration  granted  to  the  intestate's  next  of 
kin.     While  the  probate  remained,  this  will  could  not  be  im- 
peached, and  the  executor  had  a  right  to  the  payment,  and  a 
court  of  law  would  have  inforced  it,  and  per  Builer  J.  the 
probate  is  a  judicial  act.     The  payment  of  a  debt  to  an  ad- 
ministrator de  facto  is  valid,  though  the  administration  be  after- 
8  East  187.     wards  repealed  and  administration  granted  to  another.    Assets 

in  ehoses  in  action^  see  Ch.  24. 

12  Mass.  R.         ^  12.  The  heir  is  not  liable  while  the  executor  or  adnUnis^ 

B^nml^i^'  ^^^^^^  "  liable.     2.  No  action  lies  against  the  heirs  before 

letters  of  administration  be  granted,  and  when  they  may  be 

granted.    By  our  laws,  the  executor  or  administrator  while  he 

exists,  has  in  his  hands  the  whole  estate  of  the  deceased  if 

wanted  for  fulfilling  his  contracts :    3.  It  is  only  when  the 

creditor  can  in  no  way  sue  the  administrator,  that  he  has  a 

right  to  sue  the  heirs. 

Mais.Aets,         ^13.  By  these  acts  executors  and  administrators  must  be 

17^/^Feb.    ^^^^  within  four  years  after  they  give  bonds  in  the  probate 

14, 1791.       office  for  debts  the  deceased  owed,  suable  within  said  fouryears, 

im  ^^*        provided  the  elecutor  or  administrator  give  and  post  notice 
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und  file  evidence  thereof  in  the  probate  office,  as  the  said  acts    Ch.  29. 
direct :  but  these  acts  do  not  affect  legacies,  bequests,  or  an-    Art.  4. 
unities-     And  if  a  contract  of  the  deceased  do  not  become   L^^w^ 
suable  wiLiiin  the  four  years,  but  will  absoiutely   become  due 
after  the  expiration  thereof,  the  contractee  may  fife  such  con- 
tract in  the  probate  office  any  lime  within  the  four  years,  and 
the  executor  or   adminislrator  may  retain  assets  to  pay  it,  un- 
less the  hefrs  or  devisees  of  the  estate  will  give  security  to 
pny  it.  And  by  the  fifth  section  of  said  first  act,  if  any  covenant 
of  the  deceased  be  not  in  full  force  during  said  four  years,  the 
contractee  therein  not  having  so  fiied  the  same,  may  sue  tliose 
who  inherit  the  estate  of  the  deceased  or  the  devisees  thereof,  offi'^^offii' 
if  ilie  contraciee's  claim  *'  be  made  within  one  year  from  the  eg, 
time  of  its  becoming  due,^* 

Aueis,  what-     Trees  not  severed  and  their  fruit,  as  apples.  Cm.  Car  616, 
pears,  &tc,  go  lo  the  heir;  so  grass  growijigj  though  fit  lo  be  Zg  iaatsS,^ 
mowed.    Bui  corn,  though  growing,  and  all  tilings  of  the  kind,  WeBt&Lal.c/ 
produced  annually  by  labour  and  cultivation,  go  to  ihe  execu-  ?1'^"'^*  ^\ 
tor^  as  also  hops,  saffron,  hemp,  &c. ;  but  they  go  to  tlie  de-  —Taiier * 
visee  of  the  Jand ;  but  a  devisee  of  goods,  stock,  and  move*  Lawof  Ek- 
ables   takes   them.     The  executor  or    adininistrator  is  also  to  a>o*40fl 
chargeable  with,  as  asscUy  ail  chattels  real  and  personal  he  kt,—i  Pow. 
receives    from  the   deceased;   as  terms  for  years  in  lands,  on  Mort^fi^a. 
houses,  mortgages,  and  debts  thereby  secured,  unlil  the  equity  *^^*'^^*'^*** 
of  redemption  is  foreclosed  or  released,  and  the  mortgagee  is 
in  possession*   And  if  not  mentioned  to  whom  payable,  is  pay- 
able to  the  executor  or  administrator,  and  not  to  the  heir,  be- 
cause originally   derived   out  of  the  personal   estate,   1   Vin» 
Abr-  HBj  and  if  payable  to  the  heir  or  executor,  and  before 
the  day  is  paid  to  the  heir,   as  the  tnortgagor  may  elect,  yet 
the  executor  has  it,  2  Ventris  351  ;  OE  of  Ex,  Supp.  47  j 
Harg-  Co-  Lit,   210^  2  Ch.  Ca,  187;   I  Vern.   412.     And  2  Ch.  Ca.  M, 
if  the  mortgagor  neglect  to  redeem,  the  morgagee's  heir  is  *®^ 
decreed   in  equity   to  convey  the  mortgaged   premises  to  the 
executor  ;  but  otherwise,  if  the  mortgagnc  himself  gets  an 
absolute  title,  as  then  it  appears  he  meant  to  turn  a   chattel 
into  a  real  estate,  1  Eq,  Ca.  Abr.  273,  328,    But  if  his  heir 
get  such  a  title,  it  avails  biin  not  in  equity,  2  Vern,  193  \  but 
the  heir  has  the  land  mortgaged  whenever  it  appears  the  mort- 
gagee intends  to  make  it  real  estate,   I  Vern.  271,  581  j  2 
JBurr.  969,  or  means  his  heir  shall  have  it. 

Rca^  chaiieh,  as  terms  for  years  in  houses,  lands,  commons,  Toller's  L.  of 
estovers,  and  other  moveable  goods,  go  to  the   executor  or  FjJf'^J'i"'^ 
administrator,   and  lands  devised  to  an  executor  for  a  term  of  o  bi.  cobT 
years  to  pay  debts  are  assets^  and  so  are  leases  assets  lo  pay  3ea. 
debts,  though  he  assents  to  the  devise  of  litem ,     So  a  lease 
for  years  determinable  on  lives  is  a  chattel  and  assets*     So  a 
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lease  from  year  to  year,  as  long  ae  both  parties  please,  is  a  chattel 
and  oisettj  and  with  the  leases  for  years  go  aaimak/ertf  naltir^e, 
in  which  the  deceased  left  property,  as  fisb«  doves,  bees,  be. 
as  belonging  to  the  fish-pond,  dove-bouse,  bee-hive,  &c» 
leased,  3  Bac.  Abr.  57  ;  but  leases  for  years  are  emeti  only 
for  as  much  as  they  exceed  in  value  tbe  rqnt,  id.  The  re- 
version of  a  term  vested  in  the  executor  is  oftelf ,  3  Bac.  Abr. 
66 ;  11  Vin.  Abr.  240.  And  if  A,  as  executor,  have  a  term, 
and  he  purchase  the  reversbn  in  fee,  it  b  still  assets,  tbougii 
merged ;  so,  though  the  lessee's  executor  surrender,  1  Co. 
87.  So  where  A  seized  in  fee,  devised  to  B  for  thirty-one 
years  to  pay  debts  and  appointed  B  executor,  and  the  See 
descended  on  him  and  the  term  merged,  yet  it  was  adjudged 
in  esse  and  ottett,  as  to  creditors  and  legatees,  1 1  Vin.  Abr. 
229.  So  A  has  a  term  for  years  in  his  wife's  right  as  execu- 
trix, and  he  buys  the  reversion,  and  the  term  merges  and  is 
extinct  as  to  her,  though  she  survive,  yet  it  is  omit  in  her 
hands  as  to  strangers,  11  Vin.  Abr.  236  ;  2  Vem.  213,  298  ; 
aliter  as  to  terms  for  years  erected  for  specific  purposes.  As 
if  A  reserve  a  rent  in  a  lease  for  years  and  die,  die  rent  in 
arrear  at  his  death  goes  to  bis  executor,  3  Bac.  Abr.  63,  as 
an  action  has  accrued  for  it  in  the  testator's  life  time. 

Emblement  go  to  the  executor  or  administrator  as  as$ei$f 
and  all  property  a  lessee  for  years  has  in  trees  but  his  fruit 
be.  goes  to  his  executor  or  administrator  as  a$$ettf  but  these 
must  be  severed  during  the  term,  Com.  D.  Biens. 

Vegetables^  animaU  ferae  naiura  are  auets  in  the  hands  of 
the  executor,  2  Bl.  Com.  390,  392,  393 ;  and  the  minutest 
property  in  die  deceased  m  his  animals,  in  point  of  value  goes 
to  his  executor,  3  Bac.  Abr.  57  ;  as  house-dogs  be.,  or  if  kept 
only  for  pleasure  or  whim,  as  parrots  be.  Vegetables,  as 
finiit,  plants,  or  trees,  when  severed,  are  MeetSj  as  grass  mown, 
and  apples  gathered  ;  so  manure  in  heaps,  not  spread,  1 1  Vin. 
Abr.  175  ;  but  quaere,  as  to  manure  for  the  use  of  the  land. 
All  the  deceased's  moveable  property  is  asieii  wherever  atu- 
ated.  Toller  154,  though  at  sea  or  abroad,  and  are  viewed  as 
in  possession  of  the  executors,  as  they  may  have  trover  in 
their  own  names  where  the  deceased  had  an  absolute  pro- 
perty in  them  at  his  death,  hence  his  bond  in  trust. 

^14.  American  coees.  The  sale  of  lands  by  executors, 
under  a  power  to  sell  for  the  payment  of  debts,  b  good  against 
creditors ;  but  not  if  the  power  be  to  sell  for  the  payment  of 
legacies.  And  in  such  case  for  paying  debts,  the  purchaser 
takes  the  land  discharged  from  the  lien  of  judgments,  as  well 
as  other  debts  of  the  deceased.  And  on  a  general  principle, 
whenever  a  part  of  the  deceased's  estate  is  ^gMy  sold  by  his 
executor  or  administrator  by  order  or  license  of  court,  such  part 
must  legally  cease  to  be  a  part  of  tbe  deceased's  estate*  am' 
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the  pnrchaser'B  tide  must  be  complete  and  absolute.    But  it    Ch.  29. 
may  be  well  doubted  if  a  court  can  authorize  the  executor,  ad-    jirt»  4. 
miniatrator,  or  other,  to  sell  part  or  all  the  deceased's  estate  to  K^^y^J 
pay  legadesf  while  it  is  liable  to  pay  his  debts.     Lands  were 
devised  to  be  sold,  not  saying  by  whom,  and  the  proceeds  di- 
vided.    Held,  a  sale  made  by  the  survivor  of  two  executors 
was  valid. 

^  1 5.  If  a  creditor  takes  the  executor's  or  administrator's  i  Dall.  847 
boiid,  be  discharges  the  old  debt  due  from  the  estate  of  the  ^' 
debtor  deceased. 

§  16.  Where  the  testator  wrongfully  possessed  himself  of  ^D«ll.  176. 
ao  estate,  held,  ii^ddntatut  auumpsit  lay  against  bis  exec-  carecosts iu' 
otors  to  recover  the  mesne  profits  of  it.     Though  the  party  defending 
injured  might  have  bad  tre^ass  against  the  testator,  yet  be  ^^^^u^ 
had  a  right  to  waive  the  tort,  and  claim  the  profits,  as  to  his  exec- 
which  the  testator  became  indebted,  and  the  right  of  action  ^^^  cannot 
survived  against  his  executors.  th^  coSs, 

^  17.  In  NewrYork,  the  deft,  executor  or  administrator  must  2  Dtiy'B  Ca. 
defend  himself  on  the  first  suit,  or  he  is  concluded.    As  where  ^'|,„,  ^ 
there  had  been  a  former  judgment  bv  default,  against  execu-  276,  Piatt  r.' 
tors,  and  on  icire  facias  returned  nmla  iona,  held  conclusive  Admr.  of 
evidence  of  a  devastavit;  and  then  on  a  plea  of  plene  adnttfi-  d^s'|,'ot^*'^ 
isiravity  the  burden  of  proof  is  on  the  deft.    This  seems  to  aninst  the 
result  from  the  nature  of  the  plea  every  where ;  and  very  ^"f*?'^  * 
dearly  wherever  this  plea  of  plene  administravit  is  allowed  in  an^escape  in 
common  form.     Any  defence  founded  in  a  want  of  assets  the  lifetime 
ought  to  be  made  m  the  first  suit,  and  before  any  judgment  in  ^t^J^"^^. 
the  case  against  the  deft.     In  Massachusetts  there  is  in  fact  no  r.  124. 
such  plea.     In  Pennsylvania,  on  a  want  of  assets  pleaded  in  an 
actioft  against  an  executor  or  administrator,  brought  by  a  resid- 
uary legatee,  auditors  will  be  appointed  estemfore^  to  inquire  and 
bear  t^.  In  Virginia,  if  the  deft,  die  after  office  judgment,  cm  1  Daii.  164. 
sdrsfadasy  his  administrator  cannot  plead /?kii€  admmistraviu  ^^^^}^' 
And  on  the  issue,  OB  thb  plea  the  jury  must  find  specially,  the  craig'ifadmr. 
amonntof  the  assets  the  executor  or  adtninistrator  has,  to  ena- 
ble the  court  to  give  judgment.  5  Cranch  19^  Fairfax  v.  Fairfax.  2  DtU.  S60. 
The  English  law  as  to  assets,  and  preference  in  payment  of 
debts  by  executors  and  admmistrators.  seems  to  be  preserved 
in  several  states  in  toto,  or  in  part,  as  m  Pennsylvania,  be. 

^^18.  On  letters  of  administration  granted  in  England,  or  3  Craneb 
in  any  fereigB  coantry,  an  action  cannot  be  supported  in  the  Ja^y  ^"  *'' 
Distnet  of  Columbia,  or  in  our  Federal  or  State  Courts.    See 
Goodwin  e.  Jones,  a.  1,  s.  17,  and  cases  there  cited.      See 
next  head. 

.  %  19.  Admrnstradons  granted  in  other  states.  See  a.  1,  ^^^J^Ve^ 
s.  17.  Assumpsit  on  several  notes  made  to  the  pit's,  intestate,  admr.r.  Oay- 
agaiost  a  citize»  of  Connecticut.     1st.  plea,  nen-assumpsit ;  lord. 
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Ch.  29.  2d.  in  bar,  resulted  in  an  issue  to  the  jury,  whether  the  inte^- 
Art.  4.  tate  when  he  died,  had  his  residence  in  that  state — ^found  for 
K^'Y^J  the  ph. ;  3d.  plea  alleged  that  after  the  intestate's  death,  and  be- 
fore the  commencement  of  this  action,  and  before  the  ph's.  ap- 
pointment as  administrator  &c.  by  the  judge  of  probate,  for  the 
county  of  Berkshire,  administration  was  granted  to  the  deft. 
L.  B.,  in  Connecticut,  on  the  intestate's  estate,  and  states  how, 
and  there  gave  bonds  &c.,  and  inventoried  the  debt  demand- 
ed &c.  Plea  held  good*.  Also,  held,  it  is  not  material  in 
such  plea,  to  aver  the  deceased  had  his  home  in  Connecticut ; 
nor  is  the  time  of  granting  the  respective  administrations  mate- 
rial. And  if  in  fact  the  intestate  had  his  home  in  Connecticut, 
his  effects  must  be  distributed  here,  according  to  the  laws  of 
Connecticut,  or  transmitted  thither  for  distribution  by  the  ad- 
ministrator there.  In  this  case  several  important  points  were 
settled.  1st,  Granting  admmistration  is  not  confined  to  the 
state  or  county  in  which  the  deceased  last  dwelt :  2d,  Admin- 
istration granted  here  &c.  is  merely  ancillary  to  the  principal 
administration  granted  where  he  last  dwelt :  3d,  But  not  nec- 
essary this  precede  :  4th,  The  distribution  is  according  to  the 
laws  of  the  place  where  he  last  dwelt,  or  had  his  domtcUf  at 
his  decease  :  5th,  The  administrator  appointed  ia  a  state,  must 
collect  the  debts  of  the  debtors,  in  it  residing  :  6th,  The  ap- 
pointment of  the  debtor  (deft.)  administrator  in  Connecticut, 
,  to  the  creditor,  discharged  the  actitm  given  originally  by  the 
contract,  and  is  a  bar  to  the  present  action  ;  eq>ecially  as  the 
deft,  acknowledged  the  debt  in  his  inventory  in  Connecticut. 

1 1  MaBs.  R.  Debt  on  judgment  of  Massachusetts  S*  J.  Court,  coromenc- 
313,  Langdon  ed  in  the  Common  Pleas,  by  administrators  appointed  in  Con- 
V.  Pollen  "  necticut.  After  issue  joined^  deft,  objected  the  pits,  bad  no  let- 
ters of  administration  but  those  granted  in  Connecticut.  Held^ 
this  fact  could  not  be  decided  on  such  objection,  but  must  be 
pleaded  in  bar,  on  proper  leave  granted.  The  general  princi- 
ple is,  that  all  rights  to  the  testator's  personal  estate  are  to  be 
regulated  by  the  laws  of  the  country  where  he  lived ;  but 
suits  for  those  rights  must  be  governed  by  the  laws  of  the 
country  in  which  the  action  is  brought.  3  Cranch  310,  Dix- 
on'scase. 

199,  Wnship  %  ^^*  Held,  1st,  naming  a  debtor  executor,  and  his  accept- 
V.  Bui.  k  al.  ing  does  not  extinguish  the  debt ;  2d,  bis  probate  bond  covers 
it ;  hence  3d,  his  declinine  to  account  for  it,  is  no  cause  of  re- 
moval ;  4th,  the  judge  of  probate  has  power  to  remove  any 
one  of  several  executors,  for  good  cause,  on  the  statute  of 
1783,  ch.  24,  s.  19,  and  die  rest  execute  the  trust. 

12  Mass.  R.  §21.  Held,  1st,  an  executor  cannot  refuse  the  trust  after 
Heit,***!)!!.  ^®  ^^  proved  the  will  and  given  bond;  2d,  he  is  not  a  wit- 
lingham'&ai.  ness  to  the  executioo  of  the  will,  or  the  testator's  sanity,  after 
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accepting  the  trust,  his  liability  to  costs  is  a  good  objection  ;    Ch.  29. 
^dy  if  he  be  one  of  the  three  witnesses,  the  will  may  be  prov-    Art.  5. 
ed  by  the  other  two,  as  he  was  a  competent  one  when  he  at*  K^ry^j 
tested  it,  and  is  incompetent  only^y  accepting  the  trust. 

Art.  5.  When  is  the  (u^ion  suspended  or  not  9     §  1.  By  9  co.  36, 42, 
^ur  law,  the  executor  must  accept  and  give  bond,  or  refuse.  HentoU' 
If  he  refuse,  he  is  as  if  he  never  had  been  appointed,  and  ^"^.^  ' 
may  be  sued  or  sue  accordingly ;  for  one  is  no  more  executor  Jones  345. 
vnihout  his  assenty  than  one  is  obligee  or  obligor  in  a  deed, 
without  his  assent ;  and  by  our  law,  after  an  executor  has  re^ 
fused,  he  cannot  come  in. 

^  2.  But  if  the  person  appointed  e^^eculor,  accepts  the  trust  Sallivan.iid. 
and  gives  bond,  then  he  is  executor  j  and  if  executor  of  the  L?*'^*  ^' 
creditor,  cannot  bring  assumpsit^  or  any  other  action  <tgainst  ford  v.Wank- 
iimself,  as  the  debtor,  or  against  himself  and  others  as  debtors  ford—i Salk. 
on  a  joint,  or  on  a  joint  and  several  contract ;  or  unless  he  ^^^^"^8^ 
himself  be  insolvent  against  one  of  them  on  the  latter  contract.  281. 
And  ^is  also  is  the  administrator's  case.     So  if  the  creditor 
make  the  debtor  and  another  executors,  for  they  must  join,  and 
they  cannot  sue  one  of  themselves,  as  this  debtor.    Administra- 
tor j>efu2en^tf  tiie  as  to  a  will,  may  bring  actions.    2  Stra*  219. 

^  3.  Assumpsit  and  eight  counts  on  the  promises  of  the  |^'  ^^j* 
said  Woodhouse,  and  a  ninth  count  on  the  promise  of  the  deft.  Rawiinson  v. 
as  executor.     To  the  said  eight  counts  the  deft,  pleaded  that  Shaw,  exr.  of 
the  testator  made  his  will  &c. ;  and  appointed  the  deft,  and  said  Woodhouae. 
J.  RawUnson,  (one  of  the  pits.)  and  three  other  persons  joint 
executors  be.     To  the  ninth  count,  that  the  promise  (if  made 
at  all)  was  made  by  the  deft,  and  J.  Rawlinson,  and  said  tliree 
persons,  and  not  by  the  deft,  alone,  the  pits,  replied,  that  J. 
Rawlinson  never  proved  the  wiil  of  the  said  Woodhouse,  and 
never  administered,  &c.  And  as  to  the  last  plea,  that  the  promise 
was  not  made  by  the  said  deft.,  the  said  J.  Rawlinson,  and 
the  said  three  persons  ;  demurrer  to  the  first  plea,  and  join- 
der.   Judgment  for  the  pits.    Lord  Kenyon  said  the  argument 
was  for  the  deft. ;  ^'that  if  A  owe  B  a  sum  of  money,  and 
choose  to  make  him  his  executor,  though  B  will  not  act,  his 
legal  remedy  is  extinguished."     This  could  not  be  true ;  other- 
wise, had  J.  Rawlinson,  the  creditor,  accepted  as  executor  to 
the  debtor. 

^  4.  If  the  obligor  make  the  obligee  and  another  his  exec-  jonea  346, 
utors,  and  the  obKgee  renounce  the  executorship,  he  may  sue  E^^®**®''  '* 
the  other  executor  ;  for  he  alone  is  executor,  and  the  obligee  niMd,'^T?^' 
is  as  he  was,  sunpty  a  creditor.  R.  669. 

i^  5.  A  consented  the  deft,  should  have  certain  goods  left  by  l  Salk.  296, 
B,  deceased  ;  and  afterwards  A  administered  on  bis  estate,  and  g^Q^}^/'^' 
held  he  could  not  maintain  trover   against  th^  deft.     Carth. 
104;  4  Bast  447. 
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Ch  29.        ^  6.  A  strat^er  is  made  executor  wfdi'£50  legacy;  he  has 

Art.  6.      not  the  reiiduum,  biit  must  account  ibr  it.   Matthews  •«.  Courtp> 

\„^^V«v;  hope ;  3  Salk.  82  ;  1  Wils.  285  ;  1  Stra.  568. 

Sec  Art.2y  Art.  6.  Actions  against  dn  executor  cfhis  own  wrong.  (^  1  • 

^^*  By  our  law  he  is  one  who  alienates  or  embezzles  the  goods  of  the 

deceased^  before  he  takes  administration  and  renders  an  inven^ 

tory.    The  first  part  of  this  provision  is  correct ;  the  latter 

uncertain,  ibr  by  the  act  he  need  not  render  an  inventory  ttil 

5  Co.  34,  three  months  after  he  is  appointed  ;  yet  in  that  time  it  is  very 
Swbb  4^  often  necessary  to  alienate  some  of  the  deceased's  goods. 
—2  T.  R97,  The  old  books  describe  him  as  a  person,  who,  without  any  aui- 
^^>  fH^^  thority  from  the  deceased  or  the  judge,  does  such  acts  as  belong 
OfficToif  E^!  to  the  office  of  an  executor  or  administrator.  As  if  he  possess 
171.— 2  Bac.  and  convert  to  his  own  use^  the  deceased's  goods ;  or  o«it  of 
^^'  his  assets  pays  his  debts ;  sues  for  and  recovers  debts  due  to 

him  ;  or  does  any  act  of  acquhring,  possessing,  or  transferring 
the  deceased's  estate ;  for  by  this  only,  can  creditors  know 
against  whom  to  bring  their  actions ;  or  when  he  takes  and 
Cro.  El.  102,  uses  them.  So  by  releasing  debts  due  to  the  deceased,  or  by 
Dyer'iGsr  P^X^S  l^&ci^  out  of  his  effects.  So  by  taking  a  specific  leg* 
255.-2  f .  R.  acy  without  the  executor's  consent,  by  delivering  too  much  to 
^'lii^^^vf  **'  ^^^  widow,  or  by  answering  to  an  action  against  him,  except 
bin.— 2  Seiw.  ^^^^  executor.  So  if  the  wife  take  too  much  apparel,  she  is 
6B9.— 4  East  executor  in  her  own  wrong.  So  one  appointed  to  collect  ths 
3Ma8s.  R  goo^s  of  the  deceased,  if  he  sell  even  perishable  goods,  by  ex- 
296,  Thayer  press  order  of  the  judge ;  for  he  can  give  no  such  order.  So 
*H^""i  if  one  claim  to  be  and  act  as  executor,  even  where  there  is  a 
£bTm41.  rightful  one.  So  taking  the  deceased's  goods  under  hb  biU  of 
Toller's  Law  sale  that  is  void.  So  if  one  die  intestate,  and  A  takes  his  goods 
— SafiTsIa^  «nd  uses  or  sells  them;  otherwise,  if  this  be  after  there  is  a  law- 
Hob.  49,  KU  ful  executor  or  administrator,  for  when  there  is  such,  thede* 
bie  r.  Osbas-  ceased's  goods  are  assets  in  his  hands,  and  A's  taking  them 'be. 
^.—2  Dyer  ^^  ^  trespass^  and  he  is  to  account.  But  though  there  be  such 
lee,  Stokei  an  executor  or  administrator,  yet  if  A  take  the  goods,  claiming 
^  3  d^^fT'  ^  executor^  receive  and  pay  debts,  and  act  as  executor ^  thes 
5S7.'  for  such  express  administration,  as  executory  he  is  one  of  Au 

own  wrong.  So  if  there  be  a  rightful  executor,  and  before 
he  proves  the  will,  A  takes  the  goods  &c.,  so  receives  a  debt, 
this  mak6s  him  executor  of  his  own  wrong. 

6  Co.  31.—  ^  2.  In  all  these  and  many  other  cases,  where  one  is  exeeur 
3?! 'R^iiss  ^^  ^  ^^  ^^^  wrongy  he  is  liable  to  be  sued  in  assumpsii  and 
— C^er  166.    Other  actioDS,  as  the  executor  of  the  last  wiU  and  testament  of 

—2  Bi.  Com.  •  and  there  is  no  othei^  form.     And  "  he  is  chargeabte 

fEipfa^—  ^^^^  ^^^  debts  of  the  deceased,  so  for  as  assets  come  to  his 
Bui.  N.  P.  hands.**  And  as  against  creditors,  generally,  be  drnlt  be  al* 
T^'n '*  ^if'""  '^^®^  ^"  payments  made  to  any  o^ier  creditor,  and  allowed 
9(E\n.  ^^  1°  mitigation  of  damages ;  and  generally  is  liable  to  the  value 

of  the  goods  he  takes ;  but  he  cannot  retain  for  his  own  debt ; 
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not  even  by  consent  of  ibe  legal  executor,  given  after  an  action    Ch.  39. 
is  brought  by  a  creditor  ;  but  on  taking  administration  be  may    JlrL  6. 
retain.     But  this  executor  ofhie  awn  wrong  ntay  avoid  an  ac-   ^^y^J 
tion  by  delirering  the  goodis  before  he  b  sued,  to  the  legal 
administrator ;  but  not  afterwards.    LordRaym.  661 ;  1  Mod. 
S08 :  1  Esp.  289  ;  Str^.  1006. 

^3,  Or  he  may  by  taking  administration  himself  before  he  Vaagban  v. 
is  sued.    But  if  previously  sued,  the  pit's,  writ  shall  not  abate,  2'^'^'^ 
Andrews'  Reports  328 ;  Sid.  76  ;  12  Mod.  441 ;  he  may  ni.^ 
retain  if  he  pays  a  debt.     How  his  taking  administration 
purges  all  wrongs,  Ch.  190,  a«  4,  s.  31. 

§  4.  If  the  legal  executor  bring  trespass  against  a  tort  exec-  12  Mod.  441, 
utor,  he  may  give  evidence  of  the  payment  of  just  debts  in  g^  ^^^i' 
mitigation  of  damages ;  yet  the  right  of  the  action  and  the  441',.^  d.  k 
verdict  must  be  against  lum,  and  if  he  pay  a  just  debt  with  £.  688.— 
the  goods  of  the  testator,  the  rightful  executor  shall  not  avoid,  gj^inb' aw"" 
but  have  an  action  against  the  tort  executor,  and  recover  so  _i  Mod.218. 
much  as  he  has  misapplied  only. 

^  5.  But  he  is  not  such  executor  or  liable  to  be  sued,  if  he  2  Bl.  Com. 
merely  take  care  of  the  deceased's  funeral ;  or  pays  his  debts  lai!— icort! 
or  legacies,  if  out  of  his  own  money ;  or  feeds  his  cattle,  or  D.sisi.— Tol- 
makes  an  inventory  5  or  repairs  his  houses  in  decay,  provides  \S^^  ^39  &« 
necessaries  for  his  children,  and  does  other  acts  of  mere  kind* 
ness;  nor  if  he  comes  into  possession  of  the  deceased's  pro- 
perty by  colour  of  legal  title,  though  he  has  no  complete 
title,  1  Esp.  R.  335. 

§  6.  But  the  pits,  as  creditors  of  W.  Shore  brought  a*.  2  T.  R.  97, 
eumpsit  against  the  defts.  as  his  executors.     Shore  in  his  life  i^'si  jf^or- 
time  had  goods  in  his  cellar,  and  asked  Porter,  one  of  the  ter,  exrs.— 
defts.,  to  send  a  person  to  take  care  of  them.     Porter  sent  !|*'''*5'?*"^ 
Payne,  his  servant,  who  sold  beer  as  well  after  as  before  wm"  266.— 
Shore's  death  by  his  order.     Payne  paid  into  Porter's  hands  Penkc's  N.  p. 
the  produce  of  the  beer  be.  sold  after  Shore  died.     Held,  ^*  ' 
Porter  is  an   executor  de  ton  tortj  but  that   he  would  not 
have  been  liable,  if  before  he  was  sued  he  bad  paid  the  money 
to  the  lawful  administrator  of  Shore's  estate  ;  though  his  so 
paying  it  after  sued  would  have  been  no  excuse.    In  this  case,  ^^'^' 
Porter,  without  authority,  by  his  servant  sold  Shore's  beer  after  ^i  *{^^  Curtis 
his  death,  and  after  his  death,  his  order  was  void.     But  an  v.  Vernon. 
ewecutor  de  son  tort  cannot,  after  an  action  is  brought  against 
him  by  a  creditor,  discharge  himself  by  delivering  the  efiects 
ID  the  rightful  executor ;  1  Salk.  318,  Churchill  v.  Hopson. 

^  7.  Assumpsit  for  work  and  labour  done  for  the  testator  4  Maule  & 
and  money  counts.     Pleas,  non  OMsumpikj  and  ne  unques  ex-  ^®l-  ^  175* 
eeutrixj  deft,  executrix  de  ton  icrt  by  intermeddling  under  ^^  l^^  ' 
power  ended.    As  where  C.  Aldrich  appointed  A,  B,  and  C, 
his  executors,  and  died.    A  pcoved  the  will,  reservii^  a  pow-* 
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Salk.811, 
Hoase  k  al. 
%.  Petre. 

Kirbv  39, 
Fitch  o. 
HanUDg;ton. 

Kirby  391, 
Tyler  v. 
Cook. 


1  Caines'  Ca. 
in  E.  90,  Fur- 
man  r.  Coe  U 
al. 


1  Day's  Ca. 
426. 

United  States 
Act,  Sept.  24, 
1789,sect.8I. 
See  Ch.  171, 
a.  13,  8.  IB, 
Replevin.  A. 
D.  1818. 


Mast.  Act, 
March  4, 
1784,  sect.  10. 
— Prov.  Law 
247.— Add. 
Act.  Feb.  26, 
1813.  A.  D. 
1818. 


er  for  B  and  C  to  come  in ;  A  gave  a  power  to  C  and  tbo 
deft,  (sister  to  him  and  the  testator)  to  act  for  A.  She  acted 
in  administering  the  testator's  estate  till  A  died ;  he  left  her  and 
D  and  E,  his  executors,  who  proved  his  will.  Deft,  after  A 
died  continued  to  administer  C.  Aldrich's  estate,  consulting 
and  acting  under  C's  advise.  She  proved  under  a  bankrupt 
commission  a  debt  due  to  C.  Aldrich's  estate,  claiming  as  ex- 
ecutrix of  A,  so  under  his  power  as  he  was  dead.  Held,  she 
was  not  executrix  dt  ton  tort  while  A  lived  ;  but  was  after  his 
death,  as  thereby  her  power  terminated,  was  not  executrix  of 
C.  Aldrich  as  executrix  of  A,  as  there  were  surviving  execu- 
tors of  C.  Aldrich ;  as  if  there  be  two  executors  and  one 
proves  the  will  and  dies,  the  executorship  survives  to  the 
other,  but  if  he  then  renounces,  the  testator  is  dead  intestate. 
And  after  one  has  proved  it,  till  his  death  the  other  cannot 
renounce. 

§  8.  Administrator  liable  for  interest  fyc.  on  an  insolvent 
estate  after  the  average  is  struck,  id  his  own  right ;  for  it  is  his 
own  fault  he  suffer  it  to  accrue. 

§  9.  If  an  administrator  refuse  to  add  to  the  inventory 
newly  discovered  estate,  the  creditor's  remedy  is  on  the  pro- 
bate bond,  not  to  sue  the  administrator,  where  the  estate  is  re- 
gularly proceeded  with  as  insolvent,  especially  if  such  creditor 
has  exhibited  his  claim,  and  had  it  allowed  by  the  commis- 
sioners, though  further  estate  is  discovered  and  no  average 
struck. 

^  10.  Executor  fyc.  robbed.  Held,  if  an  executor  or  trus- 
tee be  robbed  of  money  he  received,  he  shall  be  allowed  it 
on  account,  the  robbery  being  proved,  though  the  sum  is  only 
proved  by  his  own  oath  ;  and  if  dead,  his  executor  or  admin- 
istrator may  avail  himself  of  the  circumstance  though  it  want 
the  said  oath.  If  the  mortgagee  assign  the  debt  &c.  no  inter- 
est or  assets  pass  to  his  executor  or  administrator,  Crosby  v. 
Brownson.      n 

Art.  7.  In  pending  actions^  when  and  how  executors  and 
administrators  come  in.  §  1.  By  this  act  of  Congress  it  is 
enacted,  that  '*  when  any  suit  shall  be  pending  in  any  court  of 
the  United  States,  and  either  of  the  parties  shall  die  before 
final  judgment,  the  executor  or  administrator  of  such  deceased 
party  who  was  ph.,  petitioner,  or  deft.,  in  case  the  cause  of 
action  doth  by  law  survive,  shaU  have  full  power  to  prosecute 
and  defend  any  such  suit  or  action  until  final  judgment."  In 
the  statute  law  of  Massachusetts  there  is  a  like  clause,  from 
which  this  in  the  United  States  law  was  copied.  There  was  a 
like  clause  in  Massachusetts  Province  law,  passed  A.  D.  1727. 
In  this  case  executors  and  administrators  come  in  and  prose- 
cute and  defend  actions,  commenced  by  or  against  the  de* 
ceased. 
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^  2.  Id  practice  on  these  clauses  several  questions  have    Ch.  29. 
urisen  :    1.  When  is  a  suit  depending  in  court  f    2.  What  ac-    Art,  7. 
tion  survives  f    3.  Does  it  extend  to  administrators  de  bonis 
non? 

^3*  As  to  ihe  firsi  point.     In  this  action  of  asBumpsit  ibe  Cir  Court  of 
pit.  died  before  tbe  aclloa  was  entered,  but  after  the  writ  was  ^^*^  t^'*  s.  at 
sued  out.     And  the  court  admiued  the  administrator  to  come  jT^^'^Gar^"'* 
in  and  enter  the  action,  and  would  have  notified  Gray  by  scire  dicher.  Gj^y 
facias  to  come  in  and  answer,   but  his   counsel   took  notice- 
And  it  was  held,  the  action  is  pending  in  court  from  suing  out 
the  wriL     Did  he  die  before  the  writ  was  served  ?  Issuing  tlie 
writ  is  the  commencement  of  the  action  %lc. 

^  4.  In  this  case  in  the  year  1793,  there  was  a  decision,  that  3  Johitj, 
if  the  party  died  before  the  entry  of  the  action,  and  after  ser-  ^**  ^^^f  i^^> 
vice  the  administrator  might  come  in  ;  and  see  3  Cranch  193,  r.^pkimii'JI't 
The  pit,  died  and  Iiis  executor  came  im    He  must  produce  bis  hI^  Crancb. 
letters  testamentary  if  called  for,  but  not  allowed  a  continuance.  ^^^|'  j  ^^^^^* 

Upon   tJiis  question  of  pedency  there  have  been  di  fib  rent  cir. 
decisions  in  England* 

§  5.  In  this  case  ihe  court  held,  that  where  a  writ  issues  ^€o.4Stcnm 
out  of  one  court,  as  Chancory,  returnable  into  another  court,  ^^cpo*^7j. 
as  the  Common  Pleas,  I'm  surt  is  not  pending  in  the  Common  — 2Cro.  n.  " 
Pleas  ^Lc*  till  tlic  writ  be  returned  there.  But  that  where  it  7^'^^^'  _ 
issues  out  of,  and  is  returnable  into  the  same  courtj  it  is  pend-  ssic.  Ar^ 
ing  before  the  return  or  service.  And  in  Croke  it  is  said,  a  218.--3  Wjls, 
writ  is  pending  as  soon  as  it  is  sued  out.  58.-Fap.  R.6. 

s)  6.   Second  question.     It  may  often  be  donbtftd  what  ac- 
tion survives,  not  in  any  case  of  aclio  pt^rsonalu  cum  moniur 

persona.     This  point  rests  on  ibe   common  law   authorities  ; 
and  whenever  the  action  dies  witlj  the  party,  as  in  all  cases  of 

iort,  i\\e  executor  or  administrator  cannot  come  in*    See  JicHo 

Personalis  he.  Ch.  7. 

^  7.  Third  point.    It  has  been  uniformly   held,  that  if  an  Ma.(5s.3.  J. 

executor  or  administrator  die  pending  the  suitj  the  administra-  ^^'^j-fj^y^* 

tor  de  bonis  non   cannot  come  in  ;  for  the  statutes  do  not  ex-  Sweiu  adm, 

tend  to  this  case,  and  even  though  he  offers  to  come  in.  Rem-  ^^  P'""^*. 

edy  by  a  new  statute,  Feb.  1813,  and  A,  D»  1818. 

ij  8.  The  deft,  may  plead,  that  prior  to  suing  out  the  writ,  fJ?°^^^^  ^ 

he  sealed  with  the  pit.  the  debt.     This  is  good  as  to  time,  for  2  jobti^.  R. 

this  suing  out  the  writ  is  the  commencemeni  of  the  action,  and  342,  BiH  k 

the  cause  of  the  action  must  be  alleged  to  have  arisen  before  S';\^^ll'*^* 

-L»  *  I  1  *  J-     I      "1      1  -  .  .       J  Johns.  H. 

this  sumg  out  the  writ  j  and  li  the  declaration  relate  to  the  4i,C!jeeitiam 
preceding  terra,  and  ilie  cause  of  action  be  after,  there  must  Jk  jT''^ 
be  a  special  memorandumj  entitling  the  declaration  at  the  time  jn^**  "*' 
it  was  filed,  14  East  539  j  IS  Johns,  H. 

Art.  8.  Several  other  cases  decided  on  American  statutes  pJar^^[ 
^c.     vj  I.  In  this  case  it  was  decided,  that  if  an  adininistrator  H^IIi^-Stra. 

VOL.  I.  73  U44,  poll. 
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Mass.  S«  J. 
Court,  Wor- 
cester 1782, 
Divol,  adm. 
dt  honit  non 
ofTQiatto. 
Com'rs.  of 
Lecbmore. 
Administra- 
tor must  ren- 
der an  inven- 
tory of  the 
whole  estate, 
though  claim- 
ed by  a  third 
person,  who 
may  still  try 
his  right, 
Kirby  101. 

Mass.  S.  J. 
Court,  1786, 
Essex,  Sar- 
eent,  adm.  of 
Leveret  r. 
Low,  adm.  of 
^ymonds. 


1  Rsp.  140| 
219. 


Essex  1789, 
Manning  v. 
Storv  &i. 
ClaiiL  k  ux., 
his  trustees. 


submit  to  an  award,  he  does  not  thereby  admit  UBieU.  And  a 
general  submission  to  an  award  includes  a  demand  as  execu- 
trix, so  as  administrator ;  see  EUilson  «.  Cummins.  See  in- 
solvent head. 

^  2.  Change  of  properly.  In  this  case  Lecbmore,  the 
executor  of  Tulatt  and  residuary  legatee,  gave  bond  in  the 
probate  office  to  pay  debts  and  legacies,  and  look  into  lus 
hands  the  estate  of  Tulatt,  his  testator,  and  used  it  as  his  own. 
The  court  decided,  that  when  he  had  done  this  be  had  admin- 
btered  on  the  estate,  and  the  testator's  cattle  be.  bad  become 
the  property  of  Lecbmore,  and  so  was  changed.  This  was 
held,  in  this  case  in  which  DivoU  had  taken  administration  de 
bonis  non  on  the  estate  of  Tulatt,  and  brought  this  action  of 
trover  to  recover  the  cattle  in  question  as  part  of  Tulatt*s 
estate,  not  administered  upon.  On  the  saine  principle,  where 
the  administrator  takes  to  his  own  account  the  personal  estate 
in  the  inventory,  and  submits  to  be  accountable  for  the  amount 
of  the  inventory,  he  makes  this  personal  estate  his  own. 

^  3.  An  administrator  must  pay  interest  on  a  distributive 
share.  In  1778,  Low,  administrator  of  Symonds' estate,  ren- 
dered it  insolvent,  and  the  judge  of  probate  made  an  order  of 
distribution  thereon.  Low,  the  administrator,  paid  some  of 
the  creditors  but  not  all ;  nor  did  he  offer  to  pay  Mrs.  Leveret 
her  part  in  her  life  time,  or  to  the  pit.  her  administrator  after 
her  death,  but  Low  kept  the  paper  money  and  brought  it  into 
court  in  this  action  on  the  clause  in  the  Massachusetts  deprecia- 
tion act  respecting  trustees.  The  court  decided,  first,  that 
Low,  as  the  administrator  of  Symond's  estate,  ought  to  have 
tendered  to  each  creditor  his  proportion  according  to  the  order 
of  distribution. 

Second.  That  the  damages  must  be  ascertained  by  the 
value  of  paper  money  when  the  order  of  distribution  was  made. 

Third.  That  interest  should  be  paid  from  the  time  of 
making  the  order  of  distribution,  for  then  a  certain  sum  be- 
came due  and  payable. 

^  4.  There  never  has  been  a  question  in  this  state  but  that 
Oisumpsii  lies  by  and  against  executors  and  administrators, 
and  there  is  here  no  wager  of  law.  And  in  declaring  against 
an  executor  or  administrator  the  pit.  need  not  state  assets ; 
and  he  is  never  chargeable  beyond,  unless  he  pleads  an  im- 
proper plea. 

^  6.  An  executor  or  administrator  may  be  trustee  by  eon- 
senty  but  see  post.  In  this  case.  Story  owing  the  pit.  a  debt,  fail- 
ed, and  Mary  Wainwright  owed  Story  a  debt.  She  died,  having 
made  Elizabeth  Wainwright  (now  Mrs.  Clark)  her  executrix, 
and  left  estate  sufficient  to  pay  all  debts.  The  pit.  sued  Story, 
and  he  summoned  Clark's  mk  as  his  trustee  on  the  Massacfau- 
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setts  proviDciftl  trustee  act,  she  being  then  sole.     Pending  this    Ch.  29. 
action  Story  sued  her  as  executrix,  and  reduced  the  debt  to  a    ^t.  8. 
judgment.     Then  the  pit.  got  judgment  against  Story,  and  K^^y^J 
against  her  as  trustee  by  defauh.     She  married  Clark,  and 
now  the  pit.  brings  scire  facias  against  Clark  and  wife.    Judg- 
ment for  the  pit.,  that  he  have  execution  against  her  and  her 
husband  for  the  damages  and  costs  on  these  grounds. 

First.  Though  said  execuU-ix  owed  Story  on  judgment, 
vet  this  debt  was  thus  attachable, -he  having  no  remedy  against 
her,  but  a  future  action  on  his  judgment  against  her  for  the 
debt  she  owed  him.  Qusere,  if  he  had  been  entitled  to  an 
execution  on  his  judgment. 

Second.  She  was  trustee  to  Story,  though  she  only  as  ex- 
ecutrix owed  him,  that  is,  in  duier  drait ;  it  being  well  under- 
stood that  the  estate  she  represented  was  fully  solvent.  Qusre, 
if  she  had  left  the  question  of  insolvency  open. 

^  6,  In  this  case  it  was  held,  that  a  debt  due  to  the  estate  3  Wiis.  297, 
of  the  pit's,  intestate,  or  due  to  the  pit.  in  auter  droit,  might  ^*^'  ^"Ji- 
be attached  on  foreign  attachment,  and  so  taken  to  pay  a  debt  ^'      ^ 
that  estate  owed  to  a  creditor  of  it. 

k^l.  A  debt  indirectly  sold  by  an  administrator.     In  this  Mas9.  S.  Jad. 
ease  a  debt  of  *106  was  due  to  Thomas  Reddin,  the  pit's.  nw?E^i, 
intestate,  from  Moses  Hawkes,  the  deft's.  intestate.     Oct.  7,  Reddin,  adm. 
1788,  a  former  administrator  on  said  Thomas  Reddin's  estate  »•  Shute, 
Sfld  bis  debt  to  Shute  by  deed,  who  then  was  not  administra-  * 
tor  of,  or  any  way  concerned  with,  Moses  Hawkes'  estate,  so 
then  could  not  take  a  release  of  it.     But  afterwards  Shute 
took  administration  on  Hawkes'  estate,  and  when  sued  as  his 
administrator,  as  administrator  of  the  debtor  by  the  adminis- 
trator de  bonis  non  of  the  creditor,  pleaded  this  deed  as  a 
release  of  the  debt,  and  had  judgment.     And  the  court  held, 
first,  that  though  Shute  was  not  capable  of  a  release  Oct.  7, 
1788,  when  the  deed  was  made,  being  a  stranger  to  the  debt 
and  the  debtor's  estate,  yet  afterwards  becoming  his  administra- 
tor he  might  plead  the  deed  as  a  release  by  relation  ;  though 
objected  that  a  deed  which  was  no  release  when  made,  and 
took  efiect,  could  not  by  subsequent  matter  or  facts  be  turned 
into  a  release. 

2d.  That  if  there  be  proof  a  deed  was  signed  and  sealed, 
possession  of  it  in  the  grantee  is  evidence  of  a  delivery,  un- 
less it  be  proved  he  Q^me  fraudulently  by  it. 

^  8.  In  this  case  it  was  decided,  that  if  A  give  a  note  to  B  Mass.  s.  Jad. 
and  die,  and  A's  administrator  make  payn^ents  on  it  to  the  9^^^^^^ 
promisee,  before  A's  estate  is  rendered  insolvent,  not  endorsed,  Gray,  admr'^ 
and  the  whole  note  is  aUowed  to  B  by  the  comiBissioners,  and 
an  order  of  distribution  for  the  whole,  and  B  brings  an  action 
on  this  order,  A's  administrator  may  prove  these  payments,  and 
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Gh.  29.    thereby  lessen  ihe  sum  ordered  by  the  probate  decree,  to  be 
Art.  8.     paid  to  B.     The  conclusion  from  this  case  is,  that  the  probate 
V^^y^^  decree  is  not  conclusive  as  to  the  debt  decreed ;  for  if  it  were, 
this  debt,  so  decreed,  could  not  have  been  reduced  by  this  ev- 
idence.    But  this  is  the  only  case  of  the  kind  recollected. 

c  *''*  %^v^'  ^  ^'  "^^^  ^^"''^  *^^'^  ^^^^  '^  ^°  annuity  be  given  to  A,  to  be 
1797,  Pool  r.  paid  by  the  devisees  in  the  will,  the  action  must  be  brought 
Fool.  against  them^  and  not  against  the  executor  ;  and  the  declara- 

tion must  state  the  devise  and   annuity,  that  the  devisees  ac- 
cepted the  estate  devised  to  them,  subject  to  the  annuity,  be. 
and  that  the  executor  is  not  liable. 
Mass.  act,  ^10.   Contracts  when  there  is  a  trust.      By  this  act,  the 

^\*s  Vk  ^79^*  treasurer  of  proprietors  of  lands  in  common  and  undivided, 
3  T.  R.  618.  *  i^ay  sue  for  all  debts  due  to  them.     If  A  take  a  bond  in  trust 
for  B,  it  is  not  assets  in  his  executor's  hands.     The  ph.  may 
take  a  bond  in  trust  for  party's  wife  and  sue  it.     And  if  a  bond 
be  made  to  a  Dean,  Bishop,  Parson,  Vicar,  &c.  their  execu- 
tors shall  sue  it. 
iMass.  R.fe,      (j  11.  Administration  bond^  the  extent  of  it.     In  this  action 
judge  k€!v.    ^^^  court  decided,  that  an  executor  or  administrator  is  not 
Blood  &  al.     bound  by  his  bond  to  inventory  the  recU  estate ;  for  though  by 
j^ee^'r'Tar-  ^^^  Statute  the  administration  is  on  the  goods  and  estate,  yet 
Ml  '  the  condition  of  the  bond  is  to  return  an  inventory  of  the 

**  goods  and  chaiteUj  rights  and  credits^^  of  the  deceased.    See 
also  the  chapter  respecting  Insolvency,     This  condition  is  not 
consistent  with  our  statute  of  March,  1 784  ;  for  that  express- 
•    ly  requires  an  inventory  of  the  whole  estate. 
Gold^  :Sadv'      '^^^  **  ^^  administrator  or  executor  entitled  to  costs  for 
admr.  '  travel  and  attendance,  before  he  actually  comes  into  court  to 

prosecute  or  defend  the  suit  commenced  by  or  against  his  tes- 
tator or  intestate.     By  the  act  of  1818,  the  real  estate  is  in- 
ventoried. 
1  Mass.  R  ^)  12.  ^or  can  executors  or  administrators  refer  before  the 

200,  Dana,  j^^g^j  &t<^  %  statute.  In  tins  case  the  court  held  that  the 
executrix,  v.  reference  entered  into  before  the  judge  of  probate,  by  the  ex- 
admr.  '  ecutrix,  as  to  her  demand  as  executrix,  against  the  deceased's 
estate,  was  void,  and  generally  *'  that  the  judge  of  probate  had 
no  authority  to  allow  a  reference  of  any  demand  which  ah  ex- 
ecutor or  administrator,  as  such,  has  against  the  estate  of  the 
testator  or  intestate."  In  this  case,  Anna  Dana,  the  appel- 
lant, was  executrix  of  the  will  of  Samuel  Dana,  and  he  was 
executor  to  the  will  of  Jno.  Bulkeley,  jr.  and  the  demands  re- 
ferred, were  the  accounts  of  said  Samuel,  as  such  executor, 
with  said  Bulkeley's  estate. 

L^^BioMoai  ^  ^^'  '°  ^^^^  ^^^^  '^  ^^^  decided  that  if  after  an  executor 
9.  Goodwin,  ^  sued,  he  represents  the  estate  insolvent,  he  is  not  entitled  to 
admr. 
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a  continuance  of  course,  but  must  go  on  to  trial  if  the  court    Ch.  29. 
think  proper,  8tc.     See  Insolvency.  Art,  8. 

^14.  Held  that  if  an  administrator  corrupUtf  neglect  to  op-  V^V^^ 
pose  illegal  claims  against  an  insolvent  estate,  he  is  Hable  to  an  2  Mass.  R.  80. 
action  by  the  injured  party  j  but  that  the  probate  court  cannot  Jj!{?®°*  ^' 
reject  the  report  of  the  commissioners  on  this  ground.  ' 

^15.  The  court  decided  that  if  a  naiurcdized  citizen  die  i  Mass-R. 
without  heirs  here^  and   his  administrator  have  in  hb  hands  ^^»  dorr's 
money  of  his,  he  will  be  decreed  to  pay  them  into  the  state    *** 
treasury. 

^  16.  Held,  if  the  creditors  of  an  intestate  recover  judg-  1^*!J.^ 
ment  against  his  estate  in  the  hands  of  his  executor  de  son  ^  LuDt!^^  ^ 
tortf  he  cannot  extend  his  execution  on  the  intestate's  lands. 
He  is  not  such  an  executor  as  the  law  intends,  when  it  makes 
the  lands  of  the  deceased  liable  in  the  hands  of  his  executor 
or  administrator  for  the  payment  of  debts. 

^17.  J^To  privity  between  an  executor  and  an  administrator  ^^^'  ^• 
de  bonis  non  fyc.    As  where  the  executor  of  A's  will  recov-  chamberiain. 

ered  an  erroneous  judgment,  it  was  decided  that  B,  an  admin 2  Selw. 

istrator  de  bonis  non^  with  A's  will  annexed,  could  not  have  a  ^^'Hl  ^'  ?• 
writ  of  error ;  for  there  was  no  privity  between  this  executor  190J  a.  3.  ^ 
and  B,  such  administrator;  and  that  this  judgment  S^c.  recover-  ^^^  ^' 
cd  by  the  executor,  i^  no  bar  to  an  action  to  be  brought  by  such  ^"1^7^"*' 
administrator  for  the  same  cause  ;  fpr  he  is  a  stranger  to  the  Snapeo.Nor- 
judgment ;  nor  can  such  administrator  execute  such  judgment ;  |*^T^^  ' 
nor  a .  succeeding  administrator,  a  judgment  recovered  by  a  — "saik.m 
former  one  :  and  the  judgment  recovered  by  the  executor  on  Clerk  v. 
a  bond,  is  no  bar  to  an  action  of  the  administrator  de  bonis  non^  ^*^*>crs. 
with  the  will  annexed,  on  the  same  bond  :  and  that  the  stat- 
ute of  17  Ch.  II,  ch.  8,  is  not  adopted  in  this  state  :  but  qusre 
if  not  adopted  here ;  for  certainly,  judgments  recovered  by 
former  administrators,  have  been  enforced  and  sued  by  ad- 
ministrators ne  bonis  non^  and  this  act  is  as  useful  here  as  in 
England  ;  and  reasons  as  strong  have  existed  for  adopting  it  J^™-  in- 
here, as  for  passing  it  there.     The  effect  of  this  decision  is  xoi7/r  ^4^^ 
done  away,  by  a  new  statute  of  February  1813,  and  A.  D.  448,449.—' 
1818. 

^18.    Held,  an  administrator  may  have  trover  against  a  6  Mass.  R. 
stranger^  for  tlie  conversion  of  a  title-deed  of  the  pit's,  intes-  ^»  ^» 
tate  committed  in  his  lifetime ;  though  urged  that  the  heir  r.Tovitt.  ^^' 
ought  to  have  had  the  action,  for  here  lands  are  assets  in  the 
bands  of  the  executor  or  administrator,  on  a  deficiency  of 
personal  estate.     He  defends  on  eviction  S^c. 

§19.  A.  D.   1768,  Jno.  Storer  died,  and  Joseph  Storer  ^^'^^-^ 
administered  and  died  ;  pit.  took  administration  de  bonis  non^  admr.v.stor- 
on  the  estate  of  said  John  Storer ;  defts.  became  administra-  «>r  &  al. 
tors  of  said  Joseph  Storer's  estate,  and  1798  settled  an  admin-  ^^  , 

16,8.22! 
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Ch.  39.    istration  account  of  their  tnleitote,  as  be  was  adminiatrttof  of 
Art.  11.    said  John,  deceased,  aUowed  by  the  judge,  and  a  balance  of 
Va^V^^  $627,14  found  due  from  said  Joseph's  estate,  to  the  pit,  as 
admmistrator  de  bonii  natu    A  decree  passed  that  the  defts. 
pay  it  to  him. 
2Dall.lt22S.      Art.  9.  The  potoer  of  a  surfritnng  executor  to  seU  lands^ 
be. 

^  1.  In  this  case,  land  was  devised  to  be  sold,  and  the 

money  to  be  divided,  be.  but  it  was  not  said  by  whom  the 

sale  should  be  made ;  and  the  court  decided  that  a  sale  made 

by  the  survivor  of  two  executors,  was  good  and  valid,  a  forti- 

ort,  a  sale  made  by  both  had  been  so ;  therefore  executors 

are  the  proper  persons  to  sell  the  testator's  estate,  ordered  to 

be  sold,  when  no  persons  in  particular  are  named  to  make 

sale.   . 

l&s^efnv,       ^  ^»  ^®'^'  **^  ^"  administrator  can  sell  the  estate  of  the 

Dean.  intestate,  only  for  the  payment  of  debts  he  owed  at  the  time  of 

his  death.     But  lands  the  administrator  recovers  on  mortgage, 

or  takes  in  execution,  may,  also,  be  sold  for  the  payment  of 

the  charges  of  administration ;  and  in  granting  a  license  to 

6  Mass.  R.      ^^"9  ^^6  court  may  direct  what  part  of  the  real  estate  shall  be 

Hays  &  ai.     sold  first,  as  ladds  not  devised,  the  residuum,  be.     Executors 

80  "14/**^^   administer,  ex  officio  ;  estate  not  devised,  this  is.  the  statute 

and  usage. 

Art.  10.  Lands  sold  by  executors,  to  pay  debts,  the  effects. 
292*"^*^^  ^  1.  In  this  action  it  was  resolved  Ihat  if  a  testator  empow- 
er his  executors  to  sell  lands  for  the  payment  of  debts,  the  pur- 
chaser holds  them  discharged  against  creditors,  otherwise  if 
tlie  powers  be  to  sell  to  pay  legacies.  This  is  the  law  in  Penn- 
sylvania, and  is  the  law  in  Massachusetts,  with,  perhaps,  the 
exception,  if  the  land  be  sold  to  pay  legacies  by  the  testator's 
will,  and  then  the  lands  be  wanted  to  pay  debts,  the  proceeds, 
wherever  to  be  found,  would  be  applied  to  pay  debts,  instead 
of  the  land  ;  but  if  the  creditor  levy  on  the  lands  so  sold,  the 
levy  must  be  good  ;  for  the  creditor  has  hb  right  by  law,  and 
it  cannot  be  taken  away  by  the  testator's  will  in  favour  of  leg'^ 
atees. 
6  Mass.  R.  x  2.  Held,  that  an  administrator  has  power  to  sell  a  lease- 

41  #,  the  pell-  111  /.         •  •  *^        1  •  1 

tioo  of  Gay,    hold  estate  for  ntneiy-^tne  years,  as  personal  estate,  witnooc 
admr.  obtaining  a  license  from  the  court,  as  in  case  of  selling  real 

estate  for  the  payment  of  debts.     Indeed  the  executor  or  ad- 
ministrator has  of  course,  a  disposing  power  over  all  the  es- 
tate of  the  deceased  whatever,  except  his  freehold  estates, 
ts  Ma$$.  U.    Cannot  sell  real  estate  twelve  years  after  licensed  by  court  to 
^^'  sell.     Mistake  of  day  of  sale  in  the  notice  is  fatal. 

Art.  11.  Administrators  how  accountable  for  effects  abroad. 
^1.  It  is  a  general  principle  that  an  adoMistrator  b  not 
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ncooiiDlable  (if  chily  diligent)  for  dio$ei  in  action  till  recover-    Ch.  29. 
cd ;  nor  for  goods  or  effects  abroad,  and  beyond  the  reach    Jlrt.  13. 
of  die  laws  of  the  coimtry,  till  he  can  get  them  into  his  pos-  Vi^^V^^ 
session.     The  iin'oigii  government  where  they  may  be,  is  not 
<ibliged  to  grant  him  administration,  nor  can  be  sue  and  recov- 
er them  in  that  country,  till  be  there  has  administration. 

^  2.  In  this  case  the  court  decided  that  one  domiciled  in  2  Mass.  R. 
England  and  dying  there,  and  his  administrator  with  the  will  384,  Select- 
annexed  coming  into  this  state,  and  filing  a  copy  of  the  will  in  JJ^,,*'^^' 
the  probate  o^e  according  to  our  acts  of  June  29,  1785,  Bton. 
and  here  taking  administration  with  the  will  annexed,  is  not 
held  to  account  here  for  the  effects  he  received  in  England. 

tj  S.  The  testator  directed  that  if  certain  bequests  to  bis  ?J^^-  ^. 
wife  should  not  be  snflScient  for  her  support,  his  executor  al.apts^t! 
Aould  sell  certain  lands  for  that  end.     The  executor  died,  Hcridea. 
and  after  his  death  a  stranger  supplied  her.     Held,  he  had  no 
action  against  the  testator's  estate. 

Art.  12.   Where  an  executor  may  be  tued  fyc.  in  his  own  10  Mod.  264. 
name. 

^  1.  An  executor  may  be  sued  m  his  own  name,  on  hie 
won  promise,  to  pay  the  testator^s  debt  at  a  future  time ;  so 
for  rent  or  repairs  on  his  own  possession,  and  if  named  exeeu^ 
tor,  it  is  but  surplusage.  But  if  he  be  charged  as  executor, 
though  for  non-repairs  in  his  own  time,  judgment  shall  be  of 
the  testator's  goods ;  for  the  pit.  charges  him  in  auter  droit, 
and  he  does  not  object ;  then  the  court,  in  such  case,  will  give 
judgment  according  to  the  record. 

^  2.     Where  A  is  indebted  to  a  feme  covert  executrix,  and  12  Mod.  207, 
promises  payment  to  her  husband,  the  consideration  being  for-  J^  ^'  ^'^ 
bearance,  he  alone  must  bring  the  action  ;  and  if  the  hus- 
band die,  his  executor  shall  have  execution,  and  it  is  no  part 
of  the  testator's  personal  estate ;  yet  when  recovered  it  is  a 
devastavit  in  the  husband  so  far  as  he  recovers. 

§  3.  Where  a  will  is  not  found,  and  administration  is  grant-  ^  Ld.  Rayn- 
cd  to  A,  and  he  appoints  B,  who  collects  the  deceased's  debts  p.  under" 
and  pays  over  to  A,  the  will  is  found,  but  the  executor  cannot  wood, 
sue  B  for  money  had  and  received. 

Art.  13.  Administration  void  or  voidable.  ^  1.  When  the 
question  before  the  judge  is,  if  he  have  jurisdiction  of  the  subject 
matter  or  not,  he  decides  at  hi^  peril.     If  he  err  and  assumes 
a  jurisdiction  he  has  not,  his  act  is  void.     Therefore,  if  a  2  Mass.  R. 
judge  of  probate  grant  administration  more  than  twenty  years  ^^1  ^■'•J., 
after  the  death  of  the  intestate,  the  act  or  grant  is  void,  and  ]^  ^^;    * ' 
sot  merely  voidable  ;  and  this,  whether  he  died  before  the 
act  of  March  9,  17B4,  was  passed,  or  ance  ;  for  the  probate 
judge  has  no  power  to  grant  administration  but  in  virtue  of 
that  act ;  and  this  expressly  forbids  any  administration  to  be 
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Ch.  29.    granted  after  the  expiration  of  twenty  years  after  die  intes-^ 
Jlrt.  13.    tate's  death.     But  when  the  question  before  the  judge  is  only 
v^ry*^^    as  to  the  manner  of  exercising  his  jurisdiction,  there  his  mis- 
take is  corrected  by  appeal,  and  his  act  is  not  void,  but  oifiy 
voidable,  and  so  vaUd  till  avoided,  by  appeal,  where  one  has 
an  opportunity  to  appeal,  and  where  not,  by  pleading,  as  error 
lies  not  in  probate  cases,  1 1  Mass.  R.  507. 
6  Mass.  R.  ^  2.  If  an  action  be  brought  against  an  administrator,  it  is 

JewetL^adm  ^  ^^^  P^®*  ^°   '^*^'  ^^  ^*°^®  ^®   action  was  commenced 

'  against  him,  he  has  been  removed  from  office  by  the  judge  of 

probate ;  for  now  the  pit.  has  no  cause  of  action  agiunst  the 

deft,  in  this  or  any  other  form.     Held,  the  probate  judge's 

power  to  grant  administration  on  the  estate  of  an  inhabitant 

643,^[itts  &  ^^  ^^  ^&^^>  is  confined  to  the  county  where  he  lived  at  his 

al.v.Ha9kio8.  death  exclusively,  and  the  doings  of  any  other  judge  on  such 

estate  are  void. 
Toner's  L.  of  ^  3.  Administration  void  or  voidable.  It  is  void  generally 
118  ^m!^  ^^  ^^TQ  be  an  executor,  though  unknown,  who  still  has  a  right 
to  act.  So  if  granted  by  a  judge  who  has  no  power  to  grant 
it,  as  of  a  wrong  county,  though  doubtful  who  is  executor,  or 
be  is  abroad,  or  if  granted  before  his  refusal,  though  he  after- 
terwards  refused.  Com.  D.  Admr.,  B.  2,  B.  10,  so  because 
he  is  a  bankrupt ;  in  these  and  other  cases  named,  the  admin- 
istration is  a  mere  nullity.  So  a  nullity  in  S.  Carolina,  where 
granted  by  the  ordinary  during  the  executor's  absence  out  of 
the  state,  he  being  qualified  and  capable,  and  having  accepted 
the  trust.  2.  A  judgment  recovered  against  the  intestate  and 
revived  against  such  administrator  is  a  nullity,  and  a  scire  facias 
issued  thereon,  and  sale  of  lands  of  the  intestate  at  auction  are 
also  null  and  voidj  and  his  heirs  can  recover  in  dausum  fregii 
against  a  bond  fide  purchaser  under  him,  who  purchased  of  the 
sheriff  at  such  sale  ;  sundry  cases  cited  and  points  decided^ 
8  Cranch  9  to  30,  Griffith  v.  Frazier. 

But  it  is  only  voidable,  if  only  granted  to  a  wrong  person,  or 
to  two,  and  one  is  not  entided  to  it,  as  to  a  sister  and  her  hus- 
band. Com.  D.  Admr.  B.  8,  or  to  the  wife's  next  of  kin,  instead 
of  the  husband's,  id. ;  or  on  the  refusal  of  an  executor  who  had 
before  administered,  id. ;  or  without  citing  the  necessary  parties 
id. ;  or  to  a  stranger,  or  by  fraud,  or  to  a  creditor  before  the 
next  of  kin  refuses,  Com.  D.  Admr.  B.  6.  It  is  stated  in  the 
English  books,  that  administration  is  granted  to  the  next  of 
kin  on  account  of  his  interest,  and  therefore  if  that  cease,  the 
reason  ceases,  and  it  is  to  be  granted  to  the  residuary  legatee 
if  there  be  one,  whether  there  be  any  present  residue  or  not. 
Com.  D.  Adm.  B.  8 ;  and  if  the  wife  be  one  and  executrix^ 
and  die,  it  must  be  granted  to  her  husband  de  bonis  lum. 
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Wherever  the  administration  is  voici,  as  above,  the  mesne    Cu.  29. 
acts  of  the  administratis*  are  void  also,. Com.  D.  Adm.  B.  10,    Jirt:  15. 
for  all  in  such  case  is  void  ab  initio  ;  but  if  only  voidable,  as  V,^^v^^ 
above,  there  is  another  distinction  if  on  an  appeal  his  mesne  Toller's  L/of 
acts  are  void,  as  thb  suspends  the  former  sentence,  and  on  its  f^^f^^"* 
reversal  it  is  as  if  it  never  existed,  3  D.  &  E.  129 ;  but  if      ' 
only  voidable  and  on  citation,  all  the  mesne  acts  are  valid.   But 
void  or  voidable,  a  b<mafide  payment  to  the  administrator  of  a 
debt  due  to  the  estate,  is  a  legal  discbarge  of  the  debtor,  in 
analogy  to  a  payment  under  a  probate  of  a  forged  will,  3  D. 
&  E.  125.     But  if  revoked  on  appeal,  as  the  admmistrator's 
power  is  suspended  by  the  appeal,  and  in  fact  never  is  granted 
to  efiect,  hence  such  payments  are  void. 

Art.  14.  Administrator's  contracts  to  convey  intestate  estates.  4  Mast.  R. 
The  defts.,  admmistrators  of  the  estate  of  Obadiah  Williams,  ^^J.?^*" 
bound  themselves  to  convey  a  part  of  his  estate  to  the  pit.  in  ^'       ^^'^^' 
fee  in  one  year.     It  is  no  legal  defence  for  them  to  plead  his 
estate  is  insolvent,  and  they  sold  it  by  license  of  court  to  pay 
his  debts,  to  the  highest  bidder,  the  pit.  being  present  and 
requesting  them  to  do  it;     nor,  that  since  they  so  bound 
themselves  the  whole  of  the  land  has  been  covered  by  a  town 
way }  for  this  ^^  is  not  a  performance  of  the  condition,  nor  is 
ii  any  legal  excuse  for  not  performing  it."  The  defts.  ought  to 
have  procured  some  person  to  become  the  highest  bidder,  who 
would  have  conveyed  to  them  or  to  the  ph.     And  as  to  the 
road,  they  ought  to  have  conveyed  the  land  subject  to  it,  for 
the  soil  remained  in  the  former  owner ;  and  an  easement  as  a 
right  of  way  only  would  pass. 

One  sells,  land  as  executor,  and  so  names  himself  in  the  ^>*  Sap.  J. 
deed.  A  power  from  a  court  to  him  as  administrator,  to  sell,  AprU  isos/' 
will  support  the  sale.  Cook  ii  ux.  r.  Griffin. 

Art.  15.^  Executors  and  administrators  may  retain  and  Hob.  lo.^ 
take  bonds  of  indemnity  ^c.  ?i  1.  Retainer  is  a  remedy  by  act  ji^ll^r"' 
of  law,  and  is  where  a  creditor  is  made  executor  or  adminis-  31)  32,  Coair 
trator  of  the  debtor.     As  he  cannot  for  the  debt  due  to  him  tor's  case, 
in  his  own  private  capacity  sue  himself  as  executor  or  admin-  ^t.— 1  Ld"! 
istrator  of  the  debtor,  without  a  manifest  absurdity ;  the  law  Raym.  172/ 
allows  him  to  be  in  the  same  situation  he  would  have  been  if  SJfir^ll^ 
he  had  sued.    May  distrain  for  rent  in  arrear  to  the  deceased,  Aylok  °^  * 
3  Salk.  136 ;  and  may  have  error  to  reverse  the  testator's 
attamder,  1  Salk.  295. 

^  2.  Executors  and  administrators  suing  out  mortgages  tic. 
See  Mortgages. 

^  3.  Lands  devised  to  executors  to  seU.    "  Where  one  de-  ^jJJ^^^Jj, 
vises  lands  to  executors  to  be  s<dd,  or  his  lands  to  be  sold  by  /vmeyMeCb. 
lis  executors,  which  is  all  one,  if  they  sell  not  in  convenient  135. 
time  the  heir  may  enter."    **  But  when  one  devises,  that  his 
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Ch.  29*  executors  shall  sell  his  lands,  they  may  da  it  at  any  time,  fof 

Art.  15.  in  this  case  they  shall  not  take  the  profits;"  they  have  but  a 

V^^rv^^  chattel  interest. 

Mobs  k  al.  r.      ^  4.  This  was  debt  on  a  joint  and  several  bond,  given  by  six 

J'h  * '  5?"'  distributees  of  an  intestate  estate  to  indemnify  the  administra- 

Mun.'soa  ^^^  ^^^  dividing  the  estate  among  them }  conditioned  "  that  they 

314.— Vir-  should  pay  him  their  respective  proportions  of  all  debts  he 

ginia  Act  on  ghould   be   Compelled  to  pay,   that  should   thereafter  come 

the  subject,  .  ,  .  .  ^  «      rV^y         .  .  n    t.       i_i« 

1  Rev.  Code,  agamst  the  said  estate."    The  action  was  against  ail  tne  obii- 
Ch.  66,  p.  79,  gors  ;  the  capias  was  returned  executed  on  only  two  of  them, 
Jugh  further    ^^^  appeared  and  defended  the  suit,  and  there  was  a  discon- 
Drocess  to      tinuance  as  to  the  rest  by  failure  to  take  out  further  process 
bring  in  defts.  against  them  ;  a  judgment  against  the  defis.  in  general  terms 
mode  of  oat-  ^^^  understood  as  against  those  only  who  appeared,  though 
lawiy.    See    the  declaration  charged  them  all  as  in  custody  he.,  and  the 
Ch.  80,  id.      caption  of  the  entry  of  the  judgment  in  the  order  book  men- 
tioned the  name  of  all.     Held,  second,  the  pit.  w&s  not  bound 
to  sue  out  further  process  against  the  rest,  but  might  take 
judgment  against  the  two':    3.  Indifferent  whether  the  decla- 
ration was  against  the  two  only,  or  against  all  named  in  the 
writ,  provided  the  bond  was  well  described  :    4.  It  was  a  suf- 
ficient assignment  of  a  breach  to  say,  *'  that  the  pit.  on  a  day 
after  the  date  of  the  bond,  had  paid  by  the  consent  of  the 
defts.,  a  debt  that  was  then  due  from  the  estate  aforesaid,  and 
which  as  administrator  he  was  bound  to  pay ;  and  that  the 
defts.  had  not  paid  him  their  respective  parts  or  any  propor- 
tion thereof,  but  the  same  had  refused,  although  often  request- 
ed.''   The  officer's  return  as  to  three  of  the  defts.  was,  that 
they  were  not  inhabitants  of  his  county  to  which  the  writ  was 
directed,  and  a  copy  left  for  the  fourth.     There  was  no  plea 
in  abatement,  that  the  proceedings  were  against  two  of  six  joint 
and  several  obligors,  all  alive.  But  the  two,  after  various  plead- 
ings waived,  joined  in  an  issue  of  inquiry  be.     The  above 
decisions  were  by  two 'judges  against  one.     The  case  seems 
to  have  rested  mainly  on  such  English  common  law  authori- 
ties as  are  in  use  in  the  United  States  generally ;  hence  were 
cited,  9  Co.  119,  by  counsel ;  cited  by  judge  Tucker  against 
the  decisions  above,  as  to  a  discontinuance,  3  Bl.  Com.  282, 
296  ;  1  Wash.  372  ;  a  verdict  aids  it  only  after  the  deft,  has 
appeared,  (the  forthcoming  bond  given  by  the  two  was  not 
before  the  court,  the  supersedeas  being  only  to   the  original 
judgment ;   Leftwich   r.  Stoval,    1   Wash.   303 ;    Sayre  v. 
Grymes,  and  Holcombe  r.  Pumal  &  al.,  1  Hen.  &  M.  406, 
407,)  the  material  point,  the  declaration,  he  observed,  was  on 
a  joint  bond  of  six  obligors,  made  so  by  the  pits.,  all  named  in 
the  writ,  served  on  two  of  them  only  ;  alias  capias  awarded 
against  the  rest.    Thought  the  pit.  could  not  proceed  against 
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the  two  only  before  the  rest  were  taken,  or  the  process  sub-    Ch.  29. 
stituted  for  outlawry  had  been  issued  and  duly  returned,  cited    Art.  1*6. 
6  Co.  119 ;  1  W.  Bl.  20 ;  6  D.  &  E.  328 ;  1  Wils.  78,  Sy-  v>^-v^^ 
monds  v.  Parmenter ;  1  Stra.  473,  Edwards  v.  Carter ;  Left-  2  Atk.  671.— 
wich  V.  Berkely,  1  Heo.  &  M.  66  ;  1  Call.  276 ;  1  Saund.  *  Ve8.396. 
291,  b  note  (4,)  and  many  cases  by  him  cited,  was  answered, 
the  Virginia  practice  had  been  othenvise  fifty  years.     Judge 
Tucker  held  the  judgment  void  as  to  the  four,  and  being 
entire  was  void  as  to  all,  cited  Ld.  Raym.  600,  602  ;  Cro. 
Jam.  303,  King  v.  Marlborough ;  id.  304,  Miles  v.  Pratt  in  al. 
The  other  judges  held,  as  above,  that  the  judgment  was  only 
against  the  two  who  pleaded  &&c.,  and  that  the  caption  was  the 
mere  error  of  the  clerk,  cited  the  Virginia  act  of  jeofaiU^  1 
Rev.  Code,  p.  Ill,  by  which  one  part  of  the  record  may  be 
amended  by  another,  and  Stephens  v.  White,  2  Wash.  212; 
8  Co.  158  ;  1  Bac.  164.     Such  a  case  often  exists  in  princi- 
ple in  every  State ;  see  Ch.  194,  a.  6,  s.  22;  Ch.  175,  a.  8,  s. 
13  to  17  ;  Ch.  176,  a.  3,  s.  11,  &c. 

Art.  16.  Pleadings  and  evidence  fyc.  by  executors  and  ad'  General  prin- 
miniitrators.     As  all  torts,  and  of  course  actions  thereon  die  «.'P)?* .  j    . 

.  ,  .  1     •   •  loners  L.  of 

With  the  testator  or  intestate,  his  executor  or  administrator  Ex.  131,458. 
does  not  represent  him  in  this  respect,  except  on  the  4  Ed.  III.  See  cb.  7.  s. 
But  he  fully  represents  him  in  all  bis  contracts  that  do  not  4i3'422  sol- 
terminate  with  his  life,  whether  the  executor  or  administrator  lers  v.  Law- 
is  named  in  them  or  not.     He  may  demand  all  his  personal  i^°ce. 
estate  and  debts  due  to  him,  and  is  subject  to  fulfil  all  his  con- 
tracts, so  far  as  the  executor  or  administrator  has  assets  ;  and 
if  he  be  not  in  fault,  be  is  never  "  bound  to  pay  more  for  his  JJ^Ei/ch!* 
testator  than  his  goods  amount  to."     Executors  may  release  12.— i'lnst 
or  take  releases  before  probate,  if  they  prove  the  will  after-  292. 
wards,  so  by  the  English  law  they  may  sue  before  probate. 

Before  probate  and  before  any  seizure  the  law  adjudges  Plowd.  281. 
the  property  of  the  testator's  goods  in  his  executors ;  hence, 
if  tben.uken  by  A,  they  may  have  trespass  or  replevin,  the 
same  as  to  an  administrator,  for  an  administration  when  grant- 
ed relates  back  to  the  death  of  the  intestate.     Debt  does  not  2  Rol.  Abr. 
lie  against  an  administrator  on  the  intestate's  simple  contracts,  3^- 
New.  R.  293,  Barry  v.  Robinson. 

Each  executor  has  the  entire  controul  of  the  personal  estate  2  Sclw.  N.  P. 
of  the  testator,  may  release  or  pay  debts,  or  may  transfer  any  ^^Tsm^ 
part  of  his  personal  property  without  the  concurrence  of  his  Rastal  66O.— 
other  executors  5  so  of  administrators ;  so  one  executor  may  3  T.  R.  125, 
sell  a  leasehold  estate,  and  the  executorship  and  administra-  ^aro"  ^     "" 
tion  survive.     Hence,  an  executor  or  administrator  may  sue 
or  be  sued  accordingly,  nor  can  a  probate  under  which  the 
executor  acts  be  impeached  in  the  temporal  courts  till  it  is 
repealed. 
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6  T.  R.  6, 
Pearson  r. 
Heniy. 


All  debts  due  and  inveotoried  are  deemed  aa^U ;  but  iho 
executor  may  discfiarge  himself  of  them  by  shewing  they  are 
bad,  or  by  shewiog  a  demand  and  refusal  of  them.  2  Selw. 
695  ;  Salk.  296. 

And  according  to  late  decisions  in  this  state,  exeovtora  and 
administrators  have  no  concern  with  the  real  estate  to  recover 
or  defend  the  freehold.  Hence  it  is  but  yery  seldom  they 
have  occasion  to  plead  in  regard  to  the  real  estate  in  &uter 
droit ;  perhaps  never,  but  where  they  sue  or  are  sued  on  the 
covenants  or  contracts  of  the  testator  or  intestate  relating  to  it* 
Hence  all  pleadings  by  them  are  limited  to  such  covenants  or 
contracts. 

In  England,  if  an  executor  suffer  judgment  against  him  by 
default,  or  it  is  found  against  him  on  plea  of  payment  or  of 
non  estfactum^  it  is  an  admission  of  assets,  and  if  on  execution 
nulla  bona  be  returned,  he  is  guilty  of  a  devastavit.  1  Wils. 
258,  Skelton  v.  Hawling ;  1  Saund.  219,  same  case ;  3  T.  R. 
685,  686,  Erving  v.  Peters. 

If  an  executor  pay  interest  on  a  bond  due  from  his  testator, 
yet  he  may  plead  no  assets  to  pay  the  principal,  and  prove  the 
fact. 

But  if  the  deft,  bind  himself  as  administrator  lo  abide  a  cer* 
tain  award,  touching  a  matter  between  his  intestate  and  an* 
other,  and  the  arbitrator  award  the  deft,  as  administrator  to 
pay  £10,  he  cannot  plead  want  of  assets  in  this  case ;  for  by 
giving  the  bond  he  undertakes  to  pay  what  shall  be  awarded, 
but  does  he  not  by  our  law  engage  to  pay  svhject  to  insolvencjf. 
See  Ch.  29,  a.  8. 

But  a  mere  submission  to  arbitration  is  not  of  itself  an  ad- 
mission of  assets ;  for  where  the  arbitrator  only  ascertained 
the  amount  of  the  demand,  and  without  ordering  the  adminis- 
trator to  pay  it,  it  was  holden  the  administrator  might  plead 
plene  administravit.     Plea  in  Virginia,  s.  31. 

These  principles  as  to  assets^  hold  in  Massachusetts  where 
the  estate  is  not  insolvent  and  so  rendered.  But  if  an  execu* 
tor  or  administrator  render  the  estate  insolvent,  according  to 
the  statutes  on  the  subject,  it  is  conceived  that  such  a  judg- 
ment recovered  against  him  is  subject  to  the  insolvency.  Olien 
such  a  judgment  may  be  recovered  i^nst  him  before  it  is 
suspected  the  estate  will  be  insolvent.  Administrator  may  be 
sued  on  a  plain  note  of  hand  where  he  has  no  defence,  and  no 
matters  whereon  to  represent  the  estate  insohwot,  the  court 
will  default  him.  Soon  after  debts  appear,  that  make  the 
estate  insolvent,  it  would  be  unjust  to  make  him  pay  the  whole 
of  the  judgment  on  the  note';  so  if  he  submit  to  mA  award,  it 
must  be  understood  OaX  the  sum  awarded  to  be  paid  shall  be 
subject  to  a  legal  insolvency. 
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fij  the  4th  of  Ed.  Ill,  c.  7,  adopted  here,  an  executor,    Ch.  29. 
ftod  bjr  eonfitruclion  an  adoaiDiftrator,  may  haire  trespass  or   Art.  16^ 
trover  for  the  goods  of  the  deceased  taken  away  tortiously  in  V,^^y^^ 
his  life  time,  to  recover  the  value  of  them,  but  not  quare  daunm 
fregU  ;  and  so  b  our  practice.    So  may  have  replevin.     So, 
if  a  bail  bond  be  assigned  to  A,  his  executor  may  sue  it.  Cro« 
El.  364,  Smith  t^.  Colgay  ;  2  Sehv.  696  ;  Bro.  Ex.  129. 

Pleadings   by  executors  and  administrators  as  such,   are  Toller  432^ 
nearly  confined  to  cases  of  contracts,  and  as  they  generally  |dead  2  Ventr.  249. 
such  {deas  in  subflttmce,  as  their  testators  or  intestates  would,  ^^^'3^13 
there  will  be  found  but  a  few  pleas  peculiar  to  executors  and  Coveoant  B. 
administrators.     The  description  of  themselves  and  declara*  Vr^g?*®* 
&H1S  as  phs.,  as  well  as  pleas  as  defts.,  are  simple  and  uni- 
form in  all  the  books.    There  are,  however,  some  f^admgs 
peculiar  to  them  at  common  law,  as  well  as  by  some  statutes. 

{^1.  It  is  a  rule,  that  the  executor  or  administrator  cannot  ]  i^n^g  j^ 
join  b  an  action  with  the  surviving  promisee,  not  only  because  104. 108, 
the  promise  survives  to  him  as  it  respects  the  remedy,  but  no  JJ^^'^gif' 
two  or  more  can  join  who  sue  in  different  rights. 

^  2.  When  executors  and  administrators  must  or  may  sue 
as  such,  or  in  their  own  right ;  see  Ch.  9.  a.  19,  Auier  Droit. 
So  as  to  joining  matters. 

^  3.  It  is  a  settled  rule»  that  all  the  executors  and  adminis-  9  co.  36  to 
trators  must  join  in  bringing  the  action,  or  be  joined  if  sued.  42,  Henloe's 
As  where  debt  was  brought  against  two  executors,  who  pleaded  ^^  ^^^ 
in  abatement,  that  one  H.  was  made  executor  irith  them,  who  i63,  i64.— 
had  administered  &c.,  not  named  in  the  writ.     Replication  that  2  Saund.  213. 
H.  refused  &c.  and  that  the  defts.  alone  proved  the  will.  Defts.  ^i^i  com. 
demurred ;  judgment  for  them.     For  though  H.  had  refused,  d.  is,  30,  si. 
yet  he  might  afterwards  administer  at  his  pleasure ;  for  when  'Z^^^'P' 
some  of  the  executors  prove  the  will  and  some  refuse,  and     *  '    '  * 
the  will  is  however  proved,  the  latter  may  come  in ;  but  if  a/2 
refose,  administration  may  be  granted,  and  they  cannot  come 
in.    The  reason  is,  when  one  proves  the  will,  it  is  proved,  and 
the  party  dies  testate,  and  the  executor  who  proves  ought  to 
name  those  who  refuse,  in  every  action  he  brings,  and  they 
have  actions  by  survivor.    But  if  all  refuse,  the  party  is  dead 
intestate,  and  they  can  never  adminbter  as  executors.    This  is 
the  law  in  England,  and  in  the  States  in  which  the  English  law 
is  in  this  respect  adopted.     But  the  law  in  Massachusetts  is 
not  so,  by  that  an  executor  cannot  be  said  to  have  administer- 
ed till  he  gives  bond,  and  after  he  has  refused,  he  cannot 
come  in ;  hence  he  may  not  be  named  in  the  writ. 

And  in  this  case  even  in  Eo^and,  A.  D.  1790,  one  execu-  3  T.  R.  667, 
lor  naaaed  in  the  will  was  not  joined,  ytt  held  good,  because  ^s^IhTot 
be  did  not  prove  the  will  and  did  not  administer.   But  this  was  ^'     ^^' 
not  pleaded  m  abatement,  but  in  bar ;  and  the  executor  who 


£86 


ASSUMPSIT. 


Ch.  29. 
Art.  16. 


Cites  1  Ley. 
161. 


2  Selw.  701, 
Foxwest  r. 
Tremain. 

2  Saand.  212 

2  Selw.  666. 


Feb.  6,  1784, 
13Ma9».R. 
201..^  Selw. 
706,  Swallow 
r.  EmbereoD. 
—1  Lev.  161. 


Stra.  788, 
Frescobaldi 
V.  Kinaston. 

2  Sclw.  708. 


Story's  PI.  2. 
3  Inst.  CI.  53. 
Toller  446. 


2Saund.  291, 
notes  of  Wil- 
liams.— 
Cro.Car.420. 


Story's  PI.  4. 
Francb  v. 
Winn. 


refused  was  a  creditor.  And  in  this  case  Grose  J.  said,  *'  it 
is  laid  down  universally  in  all  the  authorities  on  the  subject 
from  the  year  books  down  to  the  present  timey  that  a  deft, 
who  is  sued  as  executor  cannot  plead  that  another  person  is 
also  executor  with  him,  unless  he  ayers  that  that  other  has 
administered."  ^*  And  the  case  of  Swallow  r.  Emberson  ts 
directly  in  point ;''  and  the  reason  is  the  same  whether  pit.  or 
deft. 

And  all  of  the  executors  must  join  in  the  action,  though 
some  of  them  be  infants,  and  those  of  age  may  appoint  attor- 
nies  for  those  under  age.  And  if  one  be  of  age  and  the  oth- 
er not,  the  former  is  appointed  administrator,  duranit  minore 
ittatt  of  the  latter.  At  common  law,  an  infant  executor  was 
of  age  at  17,  but  by  ^  Geo.  iii.  ch.  87,  s.  6,  nol  till  £J ,  if  sole 
executor. 

As  to  the  rule  actio  personalis  moritvr  cmn  penand^  be.  see. 
ch.  7,  and  as  to  executors  and  administrators  promising  to  pay 
the  debts  of  their  testators  and  intestates,  see  chapters  9.  apd 
11.  By  our  statute,  if  several  be  appointed  executors- none 
can  intermeddle  as  such,  but  those  who  actually  give  bonds. 

^  4.  Rule  :  the  pit.  need  sue  only  such  executors  as  do  ad' 
minister.  Therefore,  if  the  defts.  sued  as  executors  plead  in 
abatement  that  there  is  another  ex^utor  not  named  in  the  ac- 
tion, they  must  add  that  he  has  administered  ;  **  for  the  ph.  is 
bound  to  take  notice  of  such  executors  only,  as  have  adminis- 
tered." Though  executors  cannot  sever  in  declaring,  they 
may  in  pleading :  hence,  though  infant  executors  may  sue  py 
attorney  with  executors  of  age,  because  those  of  full  age  may 
appoint  attornies  to  those  within  age  }  yet  they  must  defend 
by  guardian. 

If  any  of  the  executors  die,  the  action  must  be  brought 
against  the  survivors  ;  and  if  there  be  two  or  more  adminis- 
trators they  must  all  be  sued.  The  form  of  th&  plea  is  that  one 
not  named  administered.  But  if  an  administrator  be  not  sued, 
the  one  sued  need  only  plead  the  other  was  appointed  and  is 
alive.  He  cannot  be  appointed,  unless  he  accepts  and  gives 
bonds,  and  then  he  is  completely  administrator.  If  one  sum- 
moned and  severed  die,  the  writ  does  not  abate. 

^  5.  Rule  :  if  there  be  two  or  more  executors^  and  one  not 
suedj  it  can  only  be  pleaded  in  cAatement. 

^  6.  Rule :  if  there  be  two  executors,  and  one  refuses  to 
sue,  the  one  may  sue  in  the  name  of  both,  and  have  summons 
and  severance.     Principle  of  Ch.  1,  a.  6. 

^  7.  If  one  be  sued  as  executor  and  pleads  never  executor, 
he  must  add,  and  that  he  never  administered  as  such,  upon 
any  of  the  goods  and  estate,  &c. ;  and  the  pit.  need  only  re- 
ply that  he  did  administer  upon  the  goods  and  estate,  &Ct ;  for 
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the  deft,  is  liable  to  be  saed  as  executor,  if  be  be  only  ezecu-*    Ch.  29. 
tor  of  his  own  wrong,  by  admimsteriog  only.    Plea,  never  ex-    Art.  16. 
ecutor,  ought  regularly  to  be  in  bar.     And  if  two  be  sued  as  ^^v^^ 
executors,  one  of  them  may  plead,  the  odier  was  dead  when  story's  Pi.  41. 
the  writ  was  sued  out ;  for  the  writ  was  bad,  and  void  ah  tut-  V[*'®"  *"^8" 
<io,  and  this  is  matter  in  abatement.     If  an  executor,  be.  be 
sued  in  several  actions,  he  may  plead  plene  adminietravitf  spe- 
cialty ;  see:  the  manner,  Doug.  452. 

^  8,  The  plea  of  plene  adwnmitravii^  in  England,  and  Seelosoivea- 
where  tbb  plea  applies,  is  important,  concerns  many  cases,  ^' 
and  is  attended  with  many  nice  distinctions  and  difficuhies; 
several  of  which  are  stated,  2  Selwyn  709,  716.  The  gene- 
ral rule  is,  that  an  executor  may  plead  in  bar  the  same  plea 
his  testator  might  have  pleaded,  as  in  assumpsit,  **  that  hu  tes^ 
tator  never  promUed^^^  or  in  covenant,  or  debt  on  bond,  '*  that 
it  is  not  the  deed  of  the  testator.''  So  he  may  plead  '^  that 
he  has  fully  administered  all  the  goods  and  chattels  which 
were  of  the  deceased  at  the  time  of  his  death."  So  he  may 
plead  an  outstanding  debt,  as  a  judgment,  be.  And  the  same 
rule  holds  in  regard  to  administrators. 

But  in  Massachusetts,  this  plea  does  not  often  apply  ;  nor 
is  it  recollected  that  it  has  ever  been  pleaded  here  ;  because 
here  the  executor  or  administrator,  if  he  has  no  other  plea  in 
bar,  must  pay  all  the  debts  of  the  deceased,  or  render  hb  es- 
tate insolvent;  and  if  insolventy  all  debts  of  whatever  nature, 
with  the  special  exception  in  the  statute,  m.ust  share  alike,  in- 
cluding debts  due  to  the  executor  or  administrator  himself. 

A  gets  judgment  against  a  sheriff  for  an  escape ;  debt  on  ^^^*  ^ 
it  lies  by  A  against  his  executor.     So  debt  on  a  judgment     ^^^ 
lies  against  him  on  Massachusetts  statute  of  Feb.  26,  1796. 

%  9.  Nor  does  the  doctrine  of  retainer  apply  here,  for  the 
same  reason ;  the  executor  or  administrator  must  pay  all  debts, 
then  he  has  no  occasion  to  answer  another  creditor  by  the  plea 
of  retainer ;  and  if  there  be  not  estate  enough  to  pay  all,  he 
must  render  it  insolvent,  and  except  as  above,  pay  all  in  pro- 
portion. And  if  his  own  demand  against  the  estate  of  the  de- 
ceased be  disputed  by  the  heirs  or  others  concerned,  it  may 
be  referred  according  to  the  act  of  the  State.  In  England  he  ^  Esp.28s. 
may  plead  a  retainer^  or  give  it  in  evidence. 

4  10.  As  to  the  statute,  the  executor  or  administrator  may 
plead  the  deceased  never  promised  within  six  years  before  the 
commencement  of  the  action ;  or  the  more  proper  plea  is  aC" 
tio  nan  accrevit  i^fra  sex  annos.  And  there  seems  to  be  but 
one  distinction  peculiar  to  executors  and  administrators,  in  this 
respect,  and  that  is,  if  the  action  accrued  to  the  deceased  in 
kis  Itfe  time,  it  must  be  commenced  within  six  years  from  the 
time  it  accrued,  though  part  of  the  time  there  may  have  been 
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Art.  16. 

2Setw.,  title 
Eiecotor.^ — 
18  Mast.  R. 
SOS. 


1  Esp.  296. 


no  adfflhiiflCnrtor.  But  if  A^  receives  the  deceased's  i 
after  his  dei^,  and  so  was  never  liable  to  him,  the  six  years 
coramence  from  the  time  administFadon  is  taken  on  the  ee* 
tate  of  the  deceased*  And  he  maj  recognise  a  debt  so  as  lo 
take  it  out  of  the  statute  oS  limitations ;  but  his  fnomise  t9 
pay  the  intestate's  debt  will  not  take  it  out  of  the  statute  of 
1791,  e.  2S.  Plea,  (bur  years  had  elapsed  &c.,  replicatiOD, 
the  deceased's  estate  is  solvent  bc»,  and  the  pits,  within  four 
years,  be.  exhibited  to  the  deft,  said  notes  &c.,  (notes  sued) 
and  demanded  pajrment  &c.,  and  the  deft,  promised  to 
pay  them  kc.  in  her  said  capacity;  to  thb  replication  deft,  de^ 
mnrred  generally.  Held,  as  above,  13  Mass.  R.  201,  20G^ 
Brown  &  aL  v.  Anderson,  admr.,  and  15  Mass.  R.  G. 

§  11.  As  to  pleadings  by  executors  and  administrators  m  re- 
lation to  probate  bonds,  see  Debt  on  Probate  Bonds,  Ch»  149.. 

^12.  If  an  executor  or  administrator  be  sued  as  trustee  for 
a  debt  or  legacy,  he  owes  as  such  to  the  deft.,  he  must  answer 
pertinent  interrogatories,  so  that  the  court  may  have  the  facts 
specially ;  for  be  may  be  trustee  or  not,  according  to  circum- 
stances.     See  article  Trustee,  and  article  8,  ante. 

^13.  As  to  the  distinction  in  England,  and  some  of  the 
United  States,  between  declaring  in  the  ddfet  and  detinetf  or 
m  the  detinety  it  is  not  applicable  in  Massachusetts ;  for  die 
practice  here  is  to  declare  on  the  contract  according  to  its  legal 
operation,  without  saying  technically  he  owes,  and  unjusdy  de« 
tains,  or  he  unjustly  detains ;  yet  when  he  is  chargeable  de  banu 
propriisy  he  is  held  in  the  first  manner,  and  when  in  inter  droity 
in  the  second.  In  Virginia  the  English  principle  is  adopted. 
Hence,  if  A's  executor  gets  judgment  for  a  debt  due  to  A's 
estate,  against  B,  administrator,  and  the  executor  sues  on  it 
said  administrator,  lo  charge  him  de  bonie  proprHs^  he  must 
allege  waste,  and  declare  in  the  debet  and  detmet,  3  Hen.  & 
M.  123,  Spotswood  v.  Price. 

^^  14.  As  it  is  not  recollected  that  heirs  in  this  slate  have 
ever  been  sued  on  the  covenants  or  contracUi  of  their  ances- 
tors, and  it  is  doubtful  at  least,  if  they  be  liable,  as  our  law 
gives  the  executor  or  administrator  power  over  the  whole  eetaie 
of  the  deceased,  for  the  payment  of  his  debts,  and  die  fidfil- 
ment  of  his  contracts,  it  seems  to  be  a  fair  inference  that  the 
executor  or  administrator  (and  not  the  heirs)  is  UaUe,  in  every 
case,  on  such  covenants  and  contracts,  where  any  action  lies, 
except  as  in  a.  4,  s.  13. 

^  15.  On  the  plea,  never  executor,  it  is  not  a  questioa 
merefy  whether  the  person  is  actually  executor,  *^  but  whether 
administration  has  been  properly  committed  to  him  or  not.** 
And  on  this  plea,  he  may  give  in  evidence,  ,that  the  seal  of 
the  ordinary  was  forged,  or  that  administratioa  is  repealed. 
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but  QOt  that  another  is  executor,  or  that  the  testator  was  non    Ch«  29. 
bamposf  or  that  the  will  was  forged.     If  one  be  administrator    Art.  1 6. 
and  not  executor,  this  he  must  plead  in  abatement ;  for  a  re-   \^x*v^Ki^ 
covery  against  him  as  executor  may  be  pleaded  in  bar  in  an  i  Esp.  298. 
action  against  him  as  administrator^  for  the  same  cause.     An 
executor  de  son  tort  shall  never  be  hitended  ;  but  if  one  plead  Salk.  297. 
he  is  not  administrator,  but  executor  of  J.  S.,  he  must  add        ^' 
absque  hoc^  that  J.  S.  died  intestate. 

§  16*  If  execution  issue  against  one  for  his  own  debt,  who  4T.R.62I, 
is  executor,  the  goods  of  the  testator  cannot  be  taken  on  such  jt^^'man  it! 
an  execution,  though  such  executor  may  sell  the  testator's  ai.   Cites  2 
goods;  but  if  be  consent  to  their  being  taken  on  such  an  exe-  ^^^^'^^' 
cution,  it  amounts  to  a  sale.     So  in  this  case  it  was  said,  if  an  263.— Shep. 
executor  grant  all  his  goods,  not  only  his  own,  but  what  he  Touch.  94.— 
has  as  executor  pass.     So  of  a  release  of  all  actions.     When  ^  txf'l^^ 
the  executor  has  paid  debts  of  the  testator,  his  goods  may  be-  power  to  sell. 
come  the  executor's  as  a  purchaser ;  or  the  court  will  intend  —14  ^.^^ J*"* 
the  property  of  the  testator's  goods  altered,  after  a  long  pos-  ^  329.— ?7^' 
session  by  the  executor.     An  executor  or  administrator  can-  Ved.Jr.  132, 
not  devise  the  goods  of  the  deceased  ;  but  he  has  the  proper-  1^2*^ f^^^ 
ty  of  them  vested  in  him,  before  actual  possession,  and  may  Q^jck  v.      ' 
have  trover  accordingly ;  but  if  he  use  or  treat  them  as  his  Staines.— 
own,  they  will  be  liable  for  his  own  debts.     Baron  and  feme  ^j^*^*"*' 
executrix  get  judgment  and  she  dies ;  it  goes  to  the  adminis- 
trator de  bonis  non  of  her  testator :  the  husband  has  no  right. 

^17.  Pleas  in  relation  to  devastavit  or  waste.    The  pit.  re-*  1  Sannd.  46, 
covered  judgment  against  Lane,  as   executor  of  A,  and  then  ^*»«*t*y  "• 
brought  his  action  agaiust  him  in  his  natural  capacity^  alleging 
the  recovery,  and  that  the  deft,  wasted  the  goods  of  the  testar 
tor  J  to  the  value  of  the  debt  recovered,  by  which  the  action 
accrued  to  the  pit.  be.;  and  on  argument  held  good,  and 
judgment  for  the  pit.    Where  the  pit.  cannot  reply  de  son  tort^  i^e! 
deft,  being  administrator  &c. 

In  this  case  it  was  held  to  be  waste  in  an  executor,  to  let 
interest  run  on,  if  he  have  assets  to  pay.     And  where  the  wife  125*126.— 
is  liable  for  waste  while  sole,  her  husband  becomes  liable.  Cro.Car.603. 

So  where  A  got  judgment  against  J.  S.  as  executor,  and  —Saljc.  814, 
died,  and  A's  executor  brought  debt  on  the  judgment  against  Andrews, 
the  said  J.  S.,  held  that  A's  executor  may  suggest  waste  in 
A's  lifetime.  So  it  lies  for.  the  executor,  to  whom  the  tort 
is  done  ;  but  not  against  the  executor  of  him  who  did  the 
wrong  In  this  last  case  the  rule  actio  personalis  &lc.  applies. 
Husband,  and  wife,  executrix^  commit  waste — ^he  is  not  liable 
after  her  death,  except  there  is  a  judgment  against  them. 

To  the  suggestion  of  waste  in  a  declaration  against  an  ex-  3  T.  R.  686.— 
ecutor  or  administrator,  the  proper  answer  or  plea  is,  that  he  fla's^Jt;  j^* . 
has  not  wasted  the  testator's  goods  be.  I60. 
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Ch.  29.  It  is  waste  to  pay  an  usurious  bond,  or  a  legacy,  after  a 
Art.  16.  contingent  covenant  is  broken,  but  not  before  ;  Hob.  167  ;  12 
v^-.-v-V>   Mod.  11,411,  523. 

Toller's  L.  of  As  a  general  rule,  any  tortious  or  negligent  act  in  the  exec- 
Ex.  424.  nXoT^  or  administrator,  whereby  the  goods  of  the  deceased  are 
rendered  less  sufficient  to  pay  debts,  is  waste.  So  extrava- 
gant expenses  at  the  funeral  may  be  waste.  So  by  as- 
'  senting  to  a  legacy  where  not  assets  sufficient  to  pay  credi- 
tors ;  Off.  Ex.  158.  So  if  the  executor  in  any  way  release, 
or  give  up  a  debt,  or  right  of  action,  to  the  testator,  the  exec- 
utor is  chargeable  to  the  amount  given  up,  paid  or  not ;  0£ 
Ex.  159 ;  Hob.  66;  Cro.  El.  43.  So  if  he  take  an  obliga- 
tion to  himself  in  lieu  of  a  simple  contract  to  the  testator  ; 
2  Lev.  189;  3  Bac.  Abr.  78.  So  if  he. only  apply  to  the 
debtor  for  a  debt,  but  neglects  to  sue  him,  and  thereby  it  is 
lost ;  3  Bac  Abr.  60.  So  if  he  negligently  lose  the  debt  by 
the  debtor's  plea  of  the  statute  of  limitations ;  12  Mod.  573. 
So  if  the  executor's  agent  embezzle  the  assets ;  6  Mod.  93. 
So  if  he  annex  a  lease  for  years  to  the  inheritance^  whereby 
it  ceases  to  be  assets  at  law^  1  D.  &  E.  763.  So  if  he  sell 
the  testator's  goods  at  an  under  value,  though  the  appraised 
value,  Off.  Ex.  158;  or  neglect  to  sell  them  at  their  fuH 
price,  and  afterwards  they  are  taken  from  him ;  or  delays  to 
dispose  of  them,  by  which  they  are  injured,  he  must  person- 
ally make  compensation  ;  6  Mod.  181,  182  ;  but  not  if  they 
be  taken  from  him  without  aI^y  imputation  on  him,  though  he 
recover  not  their  value,  but  is  only  liable  for  what  he  recov- 
ers; 1  Bro.  Ch.  R.  361 ;  but  if  perishable  and  impaired,  not 
liable,  if  no  delay  or  negligence  on  his  part,  beyond  what  they 
sell  for ;  but  if  taken,  he  must  sue  the  taker,  to  exempt  him- 
self from  any  greater  claim  than  the  damages  recovered  ;  6 
Mod.  181 ;  but  quaere  if  this  taker  be  worth  nothing.  But  is 
not  answerable  if.  he  lend  money  on  security,  good  at  the  time, 
if  it  fail,  or  vest  it  in  the  funds  and  they  fall ;  2  Bro.  Ch.  R. 
231.  He  has  an  honest  discretion  to  call  in  debts,  out  on  in- 
terest ;  nor  is  a  conversion  of  the  assets  to  his  own  use 
waste,  if  he  pay  debts  of  the  testator  to  the  value,  with  his 
own  money;  1  Saupd.  357 ;  Com.  D.  Admr.  J.  2.  Nor  is  it 
a  devastavit^  for  the  executor  to  compound  an  action  of  trover 
jfor  the  testator's  goods,  and  to  take  a  bond  for  the  money, 
payable  at  a  future  day,  as  this  money  is  assets  immediately  ; 
2  Lev.  189  ;  but  is  chargeable  if  never  paid.  If  rent  be  due 
on  a  lease,  and  the  tenant  become  insolvent^  and  the  executor 
release  the  rent,  and  give  him  a  sum  of  money  to  quit  posses- 
sion, and  in  all  this  evidently  acts  for  the  benefit  of  the  estate, 
he  shall  be  allowed  both;  3  P.  W.  381.  The  principle  of 
this  last  case  will  be  found  to  apply  to  a  very  great  number  of 
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cases,  in  which  the  exdeutor   acts   honestly  and   prudently,    Ch.  29. 
though  there  be  a  loss  to,  or  diminution  of,  the  testator's  estate    Ati.  16. 
or  rights.    A  devastavit  may  be  proved  under  a  commission  of  V^^V^^ 
bankruptcy.     If  a  feme  executrix  marry  A,  and  he  commits 
waste,  both  are  liable  :  aliter  if  she  become  executrix  after 
married,  and  he  alone  is  liable  ;  2  Bro.  Ch.  R.  323.     A  de- 
vastavit by  one  executor,  does  not  charge  his  companion ; 
Dyer  210;  3  Bac.  Abr.  31 ;  and  if  several  executors  or  ad- 
ministrators, each  is  liable  only  for  what  he  receives,  provided 
he  no  way  contribute  to  the  devastavit  of  the  other.     On  a 
devastavit  the  executor  or  administrator  answers  to  the  amount 
of  the  goods  wasted,  out  of  his  own  estate  ;  Com.  D.  Admr* 
L.  3  ;  3  Bac.  Abr.  77. 

^18.  Assumpsit  against  an  administrator  on  the  intestate's  6Com.  D. 
promise ;  an  account  stated  with  the  administrator  as  such,  ^^»  ^'f!i*H 
does  rtot  make  him  personally  liable  where  the  account  is  of  bi.  io2.— 
money  due  from  the  intestate,  Suar  r.  Atkinson.  But  if  an  ex-  t  H.  Bl. 
ecutor  state  an  account  of  monies  due  from  him  as  such,  he  is  ^^i^?"*  ^* 
personally  liable.  Rose  v.  Bowler ;  and  if  a  declaration  be 
demurred  to  for  misjoinder  of  counts,  the  pit.  cannot  enter  a 
nolle  prosequi  as  to  some,  and  leave  the  others  remaining. 

^  19.  If  an  executor  do  not  plead  a  judgment  recovered  |^-  ^». 
against  the  testator,  to  the  action,  he  shall  not  afterwards  plead  ton.— i  Sal'k. 
it,  to  \he scire  f adits;  and  an  executor  de  son  tort  shall  not  plead  316— 6  Com. 
payment  of  debts,  thoush  he  may  eive  it  in  evidence  on  plene  ? J^  "II- 

*/...  ..         All*  T  >>.  ol.K.  Oo7. 

admxnistravit.    And  as  this  executor  de  son  tort  cannot  repre-  -^  Com.  D. 
sent  the  estate  insolvent,  being  unknown  in  the  probate  office,  761,  Pleader, 
and  yet  is  not  liable  further  than  he  receives  assets,  if  he  ^ 
plead  properly,  it  may  be  a  question  if  much  of  the  English 
doctrine  of  plene  administravit  does  not  apply  to  him  here. 

§  20.  The  executor  or  administrator  has  several  other  pleas  *  Com.  D. 
in  bar.     He  may  plead  nul  tiel  record ;  so  payment ;  so  if  3  ^'tl'^l- 
judgment  against  A  and  B,  and  scire  facias  against  the  admin-  1  Salk.  2(12. 
istrator  of  A  as  survivor,  the  deft,  may  shew  B  survived.     So  "^  Lev. 27a. 
a  release  to  the  testator,  intestate,  or  himself;  or  a  release  by 
one  administrator  or  executor  to  one  executor  or  administrator. 
So  outlawry,  after  the  judgment. has  ascertained  the  damages 
in  assault  and  battery,  to  a  scire  facias  diereon.     So  that  the 
pit.  levied  debt  and  damages  by  scire  facias  against  the  testa-  ^'^^^' 
tor,  so  that  he  took  the  debtor  in  execution,  and  permitted  762. 
him  to  go  at  large  ;  but  not  that  he  died  in  prison. 

$  21.  As  to  petitions  and  pleadings  by  executors  and  ad- 
ministrators in  relation  to  selling  or  conveying  lands  by  license 
of  court,   in  what  order,  on  what  seisin,  be.  see  chapters  1  Salk.3l2.-» 
respecting  such  conveyances.     Two  executors  are  sued,  one  2  Ld.  Raym. 
is  defaulted,  one  appears,  judgment  is  against  both  de  bonis  ^^^* 
testatoris. 
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Ch.  29. 

drt.  16. 

6  Masf>.  R. 

39(>,  Siorer, 
adiD.  V. 
Storcr  k,  al. 
admrs.y  see 
art.  8. 


11  Mats^K. 
233,  Clark  U 
al.i  admn.  v. 
May. 


7  Mass.  R. 

610,  Barber 
&  ui.,  admrs. 
t.  Bash. 


(  22.  A  dies  intestate,  and  B  administera  od  his  estate,  and 
dies.  C  takes  administration  on  A's  estate  de  bonis  nouj  and 
D  takes  administration  on  B's  estate.  C  and  D  settle  an 
account,  and  there  is  found  due  ^500  from  B's  estate  to  C, 
as  such  administrator  of  A.  The  judge  of  probate  decrees  D 
as  administrator  of  B,  to  pay  this  sum  to  C,  as  such  adminis- 
trator. Held,  C  as  such  administrator  may  have  debt  on  this 
decree  against  D  as  administrator,  though  objected  that  O 
ought  to  be  sued  in  his  own  right ;  for  though  the  parties  settle 
the  account,  it  and  the  decree  are  still  between  them  as  ad- 
ministrators, and  if  D  have  not  assets  of  B's  estate  to  pay  the 
$500,  he  may  plead  no  assets.  And  if  judgment  be  against 
an  administrator  by  cognovit  actionem^  this  does  not  confess 
assets,  and  debt  on  this  judgment  must  be  against  him  as  ad- 
ministrator, that  he  may  plead  no  assets ;  or  if  he  have  assets 
and  pay  it,  he  may  charge  it  in  his  administration  account. 
A  judgment  on  the  administration  bond  of  B  in  this  case  is  a 
mere  cumulative  remedy,  and  such  judgment  not  satisfied  is 
no  bar  to  such  action  of  debt  or  other  remedy.  Satisfaction 
in  either  case  defeats  the  other  remedy,  and  may  be  pleaded 
accordingly.  D  in  this  case  should  not  have  charged  himself 
with  said  $500  till  he  had  recovered  it.  In  this  case  the  $500 
tvas  a  debt  in  substance  due  from  B,  and  D,  bis  administrator, 
only  adjusts  it ;  hence,  it  is  consistent  with  the  rule,  that  the  ad- 
ministrator cannot  by  bis  promise  bind  the  estate  of  the  intes- 
tate so  as  to  subject  it  to  a  judgment  and  execution  ;  and  how- 
ever dictums  may  be  in  the  books,  it  is  a  clear  principle  of 
law  here,  that  whenever  an  administrator  must  adjust  by  an 
insimul  compuiasset  an  account  or  demand  against  his  intes- 
tate's estate,  the  adjusted  sum  is  still  a  debt  due  from  it,  sub- 
ject to  its  insolvency,  and  the  adminbtrator  is  to  be  sued  as 
such  ;  but  then  the  declaration  or  plea  in  the  case  must  state 
the  monies  &c.  were  due  from  the  intestate's  estate.  It  uever 
ean  be  intended,  that  the  administrator  of  an  estate  to  which  a 
balance  on  an  adjustment*  is  found  due,  means  to  claim  it  in  his 
own  right,  or  the  administrator  of  an  estate  agamst  which  % 
balance  is  so  found  means  to  make  himself  personally  liable 
for  it,  though  tlie  estate  be  insolvent. 

The  pit's,  administrators  neglected  to  get  a  stay  of  execu- 
tion against  their  intestate's  estate,  and  his  chattels  were  sold 
on  it,  the  estate  being  insolvent.  Held,  they  had  no  acti<Hi 
against  the  officer  wh6  sold  them.  The  pits,  should  have 
prevented  the  issuing  of  the  execution. 

§  23.  Feme  administratrix  marries;  she  and  her  husband  must 
sue.  As  in  this  case  on  a  note  the  yme  was  sole  administra- 
trix to  A's  estate,  she  married  Barber,  they  sued  as  adminis- 
trator and  admmistratrix.    Deft,  prayed  oyer  of  the  letters  of 
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administnuion,  and  pleaded  in  abatement  that  Barber  is  not,    Ch.  29. 
nor  ever  was  administrator  be.,  but  that  said  Ruth  is  sole    Art.  10. 
admbistratrix  &c.    Pits,  replied  their  intermarriage,  by  virtue  V^^V^^ 
whereof  the  said  B  became  administrator  in  right  of  his  wife 
and  traversed,  said  Ruth  is  sole  administratrix,  and  tendered  an 
issue  to  the  country ;  the  deft,  demurred,  and  joinder.  Respon^ 
dtas  ouster  awarded^  and  the  court  said,  "  where  a  feme  sole  - 
is  executrix  or  administratrix  jointly  with  one  or  more  per- 
sons, and  afterwards  intermarries,  her  powerV  is  by  statute  of 
1783,  c.  24,  sect.  19,  extinguished.     '^  But  where  the  wife 
was  sole  administratrix,  by  the  marriage  her  husband  became 
joint  administrator  with  her."     Same  as  to  an  executrix. 

^24.  This  was  replevin  for  goods  seized  by  the  deft.,  a  9  Mass.  R.  74, 
deputy  sheriflf,  on  an  execution  on  a  judgment  recovered  ^^^  ^' 
against  the  goods  and  estate  of  James  Lombard  deceased,  in 
the  hands  of  his  administratrix.  She  afterwards  married  the 
pit.  Before  the  marriage  and  before  the  seizure  by  the  officer, 
she  had  inventoried  the  goods,  and  settled  an  account  of  her 
administration,  "  charging  herself  as  administratrix  with  the 

Eersonal  estate  of  the  deceased,  inventoried  and  appraised  as 
y  law  provided,"  to  the  amount  of  $567  87.  Her  charges  of 
probate  fees,  debts  paid,  be.  were  $108  48.  Held,  the 
intestate's  goods  in  her  hands  were  liable  to  be  seized  on  this 
execution,  as  she  had  not  paid  his  debts  to  the  amount  of  the 
inventory.  It  was  agreed,  if  the  wife  acquired  a  property  in 
the  goods,  they  became  her  husband's  by  the  marriage,  and 
he  rightfully  replevied  them  ;  but  held,  she  did  not,  merely  by 
charging  herself  be.,  for  she  might  still  have  caused  them  to 
be  sold  at  auction,  and  the  goods  on  her  death  being  distin- 
guishable and  known  as  her  intestate's,  would  have  gone  to  his 
administrator  de  bonis  non. 

^  25.  A  rightful  executor  or  administrator  in  this  respect 
ought  to  be  on  as  good  ground  as  an  executor  de  son  tort, 
and  it  is  settled,  he  ^'  may  discharge  himself  even  against  the 
demand  of  the  rightful  administrator,  by  proving  debts  paid  to 
the  amount  of  the  goods  received,  which  had  belonged  to  the 
deceased.  Pit.  nonsuit.  But  what  is  meant  in  this  case  by 
the  administrator's  paying  the  intestate's  debts  to  the  full 
amount  of  his  goods  ?  Suppose  he  leave  no  estate  but  $500 
in  goods,  his  administrator  pays  his  debts  to  the  amount  of 
$400,  having  inventoried  the  goods,  settles  an  administration 
account,  and  the  goods  remain  in  specie  and  known  as  having 
been  the  intestate's  ;  shall  a  creditor  of  the  intestate  extend  his 
execution  on  the  whole  of  them,  and  his  administrator  lose  the 
$400  he  has  paid  ?  Shall  he  have  no  remedy  but  seasonably 
representing  the  estate  insolvent  ?  Or  shall  he  retain  to  the 
amount  of  $400,  the  sum  he  has  paid  f   1  understand  the  ex- 
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ecutor  de  son  tort  m%j  so  retain ;  but  there  is  no  difficulty  in 
this  case,  the  executor  de  son  tort  may  have  paid  creditors 
20f.  in  the  pound,  and  yet  the  estate  may  be  insolvent,  and 
not  enough  left  to  pay  the  other  creditors  is,  in  the  pound,  if 
this  executor  may  retain  to  the  full  amount  of  what  he  pays, 
which  seems  to  be  the  principle  ;  and  in  his  case  there  is  no 
probate  bond  to  be  resorted  to.  On  the  whole,  the  true  rules 
are :  1 .  If  the  estate  of  the  deceased  be  solvent,  then  for 
such  executor  of  hife  own  wrong  to  retain  as  much  of  the  de- 
ceased's estate  as  he  pays  its  creditors  :  2.  But  if  insolvent, 
then  for  him  to  be  in  the  shoes  of  the  creditors  he  pays,  and 
retain  as  much  as  they,  if  not  paid  by  him,  would  have  been 
entitled  to  in  settling  the  insolvent  estate,  considering  him  as 
assuming  their  debts  against  it ;  and  taking  upon  himself  their 
claims.  These  are  the  rules  in  principle  and  practice  as  to 
rightful  executors  and  administrators. 

^  26.  Assumpsit  on  a  note  made  by  the  deft,  to  two  per> 
sons,  executors,  for  a  debt  due  to  their  testator.  One  of  them 
endorsed  it  to  the  pit  These  facts  appeared  in  the  pit's,  de- 
claration. The  deft,  demurred  to  it,  and  had  judgment.  The 
promisees  not  being  copartners  had  each  but  a  moiety,  so 
one  could  not  assign  the  whole,  nor  his  moiety  alone. 

%  27.  In  assumpsit  brought  by  an  administrator  de  bonis  non^ 
the  promises  may  be  said  to  have  been  made  to  the  former  or 
first  administrator. 

^  28.  Assumpsit  against  an  administrator.  The  pit.  in  his  de- 
claration stated,  that  the  promises  were  made  by  the  intestate  in 
his  life  time ;  and  by  the  deft.,  ^'  administrator  as  aforesaid," 
since  the  death  of  the  intestate.  Declaration  held  good,  es* 
pecially  after  verdict,  it  being  tantamount  to  alleging  that  the 
promise  was  made  by  the  deft,  as  administrator.  It  might  be 
good  considering  the  deft,  merely  as  acknowledging  as  admin- 
istrator the  intestate's  promises ;  but  not  .good  as  a  promise 
de  novo  by  the  administrator  to  bind  the  intestate's  estate,  for 
reasons  elsewhere  stated  at  large. 

^  29.  Held,  the  administration  bond  does  not  cover  the 
administrator's  neglect  to  procure  a  license  to  sell  the  real 
estate  of  the  intestate  for  the  payment  of  his  debts.  Special 
pleadings.  The  administration  bond  does  not  extend  to  the 
real  estate,  nor  include  the  provision  of  the  statute  of  1783, 
Ch.  32,  s.  8,  as  to  waste  by  neglect  to  raise  monies  be.,  act 
1818. 

{j  30.  Administrator's  sale  by  license  of  Court  of  Common 
Pleas,  Title  under  it  held  good  against  the  intestate's  heirs, 
though  the  license  was  granted  upon  a  certificate  from  the 
probate  judge,  not  authorized  by  the  circumstances  of  the 
case.    If  erroneous,  it  is  not  to  be  corrected  at  the  expense  of 
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the  purchaser,  who  relied  on  the  order  of  a  competent  court.  Ch.  29. 
It  is  not  to  aiSect  him,  that  enough  was  before  sold,  or  the  Art.  17. 
administrators  neglected  to  give  bonds  to  account  for  the  sale.  v^^p^WiJ 

^  31.  Plea,  plene  adminUtrarit  and  issue.     Held,  the  jury  6  Cranch  19, 
must  find  specially  the  amount  of  the  assets  in  the  executor's  ^^S^^*  •** 
hands  ;  secus  the  court  cannot  give  judgment  on  the  verdict.  *'    **  *** 
In  this  case  several  authorities  were  cited  by  counsel  to  shew 
that  the  judgment  must  be  for  the  whole  sum,  if  the  verdict 
find  any  assets,  as  8  Co.  34,  Mary  Shipley's  case ;  Cro.  El. 
692,  Waterhouse  v.  Woodstreet ;  Styles  38,  Gawdy  v.  Ing- 
ham ;  Freeman  351,  Oxenden  v.  Hobdy ;  Bro.  Execution 
pi.  34,  pi.  82;  Godbok  178,  Newman  v.  Babington;  Cro. 
Car.  373,  Dorchester  V.Webb;  Lex  Test.  414.  i^t  the  chief 
justice,  Marshall,  observed,  in  giving  the  opinion  of  the  court, 
*^  that  these  cases  had  been  overruled,  and  that  an  executor  is 
liable  for  the  amount  of  assets  in  his  hands  and  no  more  :" 
2.  After  judgment  below,  the  deft,  married ;  held,  sufficient 
to  serve  the  writ  of  error  on  her  husband.     And  if  an  execu- 
tor confess  judgment  when  sued  on  his  executorial  bond,  in 
order  to  sue  him  and  his  securities  for  a  devastavit^  he  cannot  worsham  «. 
apply  to  a  court  of  Equity  for  relief,  on  the  ground  he  has  M*K\nt\t. 
fuUy  administered. 

^  32.  And  in  Virginia  if  a  deft,  die  after  office  judgment,  6  Cranch 
his  administrator  on  scire  facias  cannot  plead  plene  adminis'  J^„i.|,(  ^ 
travit.  Craig'8  adm. 

^  33.  An  executor  or  administrator  may  make  his  own  Toller  468— 
estate  liable,  by  knowingly  pleading  a  false  plea,  as  never  ex-  i^^^i  ^^ 
ecutor,  or  a  release  to  himself,  or  knowingly  any  false  plea,  i86.  * 
which  if  true  would  perpetually  bar  the  action,  and  it  is  found 
against  him,  judgment  de  bonis  testatoris  et  si  non  de  bonis 
propriis. 

Art.  1 7.  Where  liable  and  entitled  to  actions^  though  the  tes*  3  Ban*.  1380, 
tator  or  intestate  was  not.  §  1.  A  covenants  his  executors  shall  S*""^: 
pay  monies,  it  is  valid,  though  he  himself  is  not  liable.     Debt  adm!^      ' 
on  bond,  penalty  £2000,  of  the  intestate ;  he  in  a  marriage  set- 
tlement covenanted  that  his  executor  or  administrator  should 
within  six  months  after  his  death,  pay  in  money  or  goods,  out 
of  his  personal  estate,  £700  to  A,  B,  &cc.  to  the  use  of  Sarah 
Longhurst  for  life,  his  intended  wife.     He  died,  and  left  her 
his  widow,  and  the  deft,  administered.     It  was  objected  that 
the  intestate  owed  no  debt,  and  so  his  administrator  is  not  liable, 
for  the  intestate  had  only  covenanted,  ''  that  his  executor  shall 
pay,"  cited  Parrott  v.  Austin,  Cro.  El.  232.     Held,  that  the 
covenant  was  valid,  and  secured  a  real  debt  by  specialty,  and 
the  intestate  himself  was  bound  in  a  penalty,  though  not  liable ; 
but  without  that,  said  Wilmot  J.,  here  is  a  good  debt  by  spe- 
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Ch.  2§.    cialty,  and  no  difference  whether  he  was  to  pay  himaelf  or  bis 
Art.  18.    representatives  to  pay. 

K^^Y^^       ^  2.  So  against  executors  or  adnrinistratxMrs,  ts  Thompson 
9.  Wood,  Ch.  19,  a.  1,  s.  3 ;  intestate's  bond  to  his  intended 
wife,  that  his  administrator  pay  her  be.  if  she  survived,  though 
never  any  right  of  action  against  the  intestate,  nor  was  he  held 
^.,  to  do  any  act  whatever,  but  leave  the  XIOOO  to  be  paid.    A 

EvBitsVal.  li^^  case ;  he  bound  his  heirs  so  to  leave  £3000,  cited  5  D.ii 
E.  381.  But  in  each  of  these  cases  the  deceased  made  a  con* 
tract,  on  which  .a  future  right  of  action  accrued  to  the  con* 
tractee.  The  deceased  bound  himself  and  left  a  contract  to 
be  declared  on. 
To1Ier*s  L.  of  ^  3.  Chants  made  to  executor  ^c.  though  never  to  hi$  tet* 
feSTiea'is?  ^^^*  ^^  ^^^  executor  recover,  he  has  assets  &c.  As  if  a  lease 
&c/4G2/463!  be  made  to  A  for  life,  remainder  to  his  executors  for  years,  it 
is  assets  in  the  executor's  hands  and  he  can  recover  it,  though 
it  could  never  vest  in  the  testator.  So  if  a  lease  for  years  be 
bequeathed  to  A  for  life,  and  on  his  death  to  B,  and  B  die 
before  A,  though  the  term  were  never  in  B,  it  comes  to  his 
executor,  and  is  assets  in  his  hands.  So  the  young  of  cattle, 
and  wool  of  sheep,  produced  after  the  testator's  death,  belong 
to  his  executor,  and  are  assets^  yet  the  property  never  vested 
in  the  testator.  So  the  profits  of  trade,  carried  on  after  his 
death  by  his  executor  and  by  the  testator's  direction,  are  as* 
seis^  10  Vesey  jr.  110  ;  so  where  the  cause  of  action  accrues 
after  the  testator's  death,  as  on  a  bond  to  him  forfeited  after 
his  death,  2  Com.  D.  Pleader  2  D.  1  ;  3  Bac.  Abr.  93,  94 ; 
1  D.  &  E.  487  ;  6  Co.  31 ;  Cro.  Car.  225,  686.  So  the 
executor  may  sue  on  any  contract  made  with  him  in  his  rep- 
resentative character,  though  the  right  of  action  never  vested 
in  the  testator,  as  Ellenwood  v.  Fluent  be.  be.  See  Auier 
Droit,  Ch.  9,  a.  1 9,  many  cases. 
15  Mmu.  R,  §  4.  Administrator  de  bonis  non  brings  asstanpsit ;  he  may 
^^'  lay  the  promise  to  have  been  made  to  the  first  administrator  as 

insimul  computasset  between  him  and  the  deft.  be.    See  Hirst 
V.  Smith,  a.  16,  s.  27,  Ch.  161,  a.  8,  s.  4. 
^  ^?Iw*        ^  ^'   ^^^^^  executors  fyc.  must  sue,  and  not  heirs.     As  If 
Piidcwood.**  ^  devise  property  to  B  and  C  on  condition  they  arrive  to 
twenty-one,  and  to  D  for  life,  in  the  mean  time  B  and  C  die ; 
on  D's  death  their  heirs  cannot  sue  D's  executors  for  the  pro- 
perty, but  the  executors  of  B  and  C  must  sue  them. 
^^^•^^^       Art.  18.   Several  matters.     §  1.  Where  the  pit.  sues  as 
15  JobBs.  R.  executor  or  administrator,  and  the  deft,  pleads  the  general 
9oe.— Bol.  N.  issue,  he  admits  the  pit.  is  executor  be.,  and  the  pit.  will  hare 
F^l  to  146,  j^  occasion  to  prove  his  capacity,  nor  will  the  deft,  be  aDowerf 
to  deny  his  title  to  recover ;  Mansfield  v.  Marsh,  2  Lfd.  Rajrm. 
824. 
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^  2.  Nor  ctn  the  deft,  od  such  plea  prove  there  is  anodier  C9. 29. 
executor  KviDg  besides  the  pit.,  this  abo  bemg  nlatter  of  a  Art.  IS* 
plea  io  abatement ;  Watson  v.  King,  4  Campb.  272 ;  2  Maule  ^^^y^^ 
Jk  SeL  553,  Tbynne  v.  Protheroe ;  Com.  D.  Tit.  Abatement. 

^  3.  In  debt  by  an  admmistrator  on*  a  judgment  recovered 
by  him  as  administrator,  he  need  not  declare  as  administrator.  1^  ^*f[;^' 
cSo  whenever  he  sues  in  his  own  right,  and  if  he  namfe  himself  I^cImmU? 
administrator,  it  is  surplusage;  but  if  he  chum  goods  as  ad-  2 Phil  Evid. 
ministrator,  he  must  prove  his  title  to  them,  though  he  sue  in  J^J^  JJ^*"* 
his  own  right,  as  he  derives  it  from  the  intestate,  and  under  Manh! 
the  general  issue  the  deft,  may  controvert  the  pit's,  tide,  as  in 
trover  &c.  3  Taunt.  115,  in  Hunt  v.  Stevens. 

^  4.  Acts  of  lAM%tp$iont.    A  new  promise  by  an  executor  1^  ^^^-  R* 
or  administrator  within  six  years  takes  the  case  out  of  the  acts,  Thompson! 
as  w«ll  when  the  administrator  de  banu  non  is  sued,  as  when 
the  original  executor  or  administrator  is  sued  who  made  the 
promise. 

^  5.  The  pit.  must  prove  he  is  executor  or  administrator  2  Phil.  Evid. 
when  suing  as  such,  if  the  deft,  plead  in  bar  of  the  action,  the  ^^ 
pit.  is  not  executor  or  administrator. 

§  6.  The  letters  of  administration  are  the  best  evidence  of  ^***^][|f  * 
administration  granted,  and  if  the  administrator  be  sued  and  13  £ast  834, 
have  notice  to  produce  them  and  he  does  not,  secondary  evi-  l>aTU  v.  WU-. 
dence  may  be  used  by  the  ph.  Broderip  h  Bingham's  Reports  ''*™*' 
C.  P.  219,  221.  The  same  as  to  the  probate  of  a  will.  In  both 
cases  there  must  be  proof  of  identity ;  that  is.  that  the  person 
sued  is  the  person  named  executor  or  admmistrator  in  the 
papers  produced. 

§  7.  If  the  deft,  plead  phne  adminitiraviij  he  admits  some  L^**^^* 
debt  due  to  the  pit.  in  assumpsit,  but  not  the  amount,  but  ch.'sss,  a.  ^ 
in  debt  the  amount  also.     And  if  the  issue  be,  whether  the  IJ,  s.  48,  in 
deft,  had  assets  when  sued  or  since,  the  burden  of  proof  is  on  J^'JJ'Je"!© 
the  pit.     The  pit.  cannot  on  this  issue  prove  assets  come  be.  ii.J-i  Bam.' 
since  the  commencement  of  the  action.    This  matter  must  be  ^  ^^'  s^* 
specially  replied.     This  plea  is  a  complete  answer   to  the 
action  when  found  for  the  deft.,  Edwards  v.  Bethel.  As  to  the 
form  of  this  plea,  see  15  Johns.  R.  323.   ^ 

^  B.  Evidence  of  assets  against  the  executor  or  administra*  Boll.  N.  P. 
tor.  The  inventory  rendered  by  him  is,  and  the  pit.  may  prove  ^'^^^y 
the  goods  in  it  undervalued,  and  if  the  inventory  do  not  dis-  «.  BaMett— 
tinguish  the  desperate  debts,  the  whole  primd  fade  will  be  ^'^  ^-  *• 
deemed  assets ;  but  the  deft,  does  not  charge  himself  with  r^^i,^  "** 
assets  by  admitting  the  pit's,  debt  is  just,  nor  by  submitting  the 
demand  to  arbitration,  ndr  by  paying  interest  on  it. 

^  M.  If  an  executor  or  administrator  confess  a  judgment,  or  M  Johu.  R 
suffer  one  by  defauk,  he  is  estopped  to  deny  assets  as  to  that  ^[Zii  pj; 
judgment  only,  and  must  plead  it  as  to  another  creditor.    And  21. 
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admission  by  <me  of  several  execators  or  administrators  of  a 
debt  due  from  the  testator  be.  does  not  conclude  the  others. 

Art.  19.  wf  cowxzt  tfiew  ofthepoufers  and  duties  ofexecu^ 
tors  and  administraton  in  New  York.  ^  1.  This  subject  is 
very  important,  not  only  as  it  concerns  a  large  part  of  the  Un- 
ion, but  also  a  very  commercial  part.  And  in  the  laws  on  this 
subject  there  is  seen  much  caution  and  security  in  settling  the 
estates  of  persons  deceased,  that  merits  much  attention  in  the 
other  States.  While  New  York  was  a  colony,  probate  pow- 
ers were  vested  in  the  Prerogative  Courts,  and  after  indepen- 
dence, in  the  Court  of  Probate.  These  were  continued  until 
1787.  The  officers;  a  judge  and  surrogate  or  deputy.  As 
the  State  increased,  it  became  necessary  to  make  new  probate 
arrangements ;  and  in  1778  the  surrogate's  office  was  institut- 
ed in  the  several  counties.  Since  that  time  executors  and 
administrators  have  principally  settled  such  estates  in  the 
offices  of  the  county  surrogates.  At  first,  their  powers  were 
limited  mainly  to  proving  wiUs  and  granting  administrations, 
and  from  time  to  time  by  statutes  enlarged,  so  as  to  enable 
them  to  license  executors  and  administrators  to  sell  and  con- 
vey real  estate  whereof  the  deceased  died  seized,  to  pay  his 
debts,  as  far  as  his  personal  estate  is  deficient :  also  lo  enable 
the  surrogate  to  appoint  guardians  to  minors,  and<  to  assign 
^ower ;  and  fully  to  settle  such  estates  in  most  cases. 

^  2^  Administration  how^  and  to  whom  grcmied.  In  these 
respecte  New  York  has  adapted,  in  substance,  as  Massachu- 
setts and  other  States  have,  tlie  rules  and  principles  of  the 
English  statute  of  Cb.  II,  before  mentioned,  with  some  addi- 
tions in  regard  to  evidence  of  certain  facts  directed  to  be 
proved  in  a  specified  manner,  which  facts  in  Massachusetts  are 
left  to  be  proved  as  the  probate  judge's  discretion  directs. 
New  York  directs  the  surrogate  to  have  proof  of  the  death  of 
the  testator  or  intestate,  usually  by  the  oath  of  the  executor 
or  administrator,  and  by  this  alone  when  no  other  evidence  of 
the  death  can  be  had,  or  when  no  other  evidence  is  deemed 
necessary.     The  administrator  solemnly  swears,  that  A.  B. 

of (addition)  died  without  having  left  any  last  will  or 

testament,  as  far  as  he  knows  or  believes,  and  that  he  will  well 
and  truly  perform  the  duties  of  administrator  on  his  estate. 
This  oath,  as  all  the  others  prescribed,  is  signed  and  recorded. 
Administration  is  granted  to  the  widow  or  next  of  kin  b  the 
manner  before  stated,  as  soon  as  it  can  be  done  with  proprie- 
ty.    The  administration  granted  may  be  general  or  special. 

^  3.  The  administrator's  bond  whh  security.  After  the  sur- 
rogate has  heard  the  parties  interested  in  the  estate  to  be  setded, 
(where  a  hearing  is  requested  or  deemed  proper)  as  to  the  per- 
son or  persons  to  be  administrator  •r  administratorsi  and  desig- 
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naled  the  satne^  he  requires  a  bond  of  administration  with  surety  Ch.  29. 
or  sureties  in  the  English  and  Massachusetts  form  before  stated  wfr/.  19.  • 
ID  every  material  part.  The  penalty  of  the  bond  ought  to  be  V^^V^V^ 
from  thirty  to  forty  per  cent,  larger  than  the  amount  of  the 
personal  estate  of  every  description.  To  ascertain  the  amount 
and  Mtuation  of  the  estate,  the  surrogate  may  examine  wit- 
nesses as  he  may  think  proper,  and  he  may  appoint  persons  to 
examine  and  report  the  amount  on  oath,  and  such  circum- 
stances as  he  .may  direct.  Generally  the  sureties  ought  not  to 
be  connected  with  the  family  ;  but  this  rule  has  its  exceptions. 
The  sureties  after  all  their  debts  paid  must  be  worth  the  penal 
sum  of  the  bond  when  it  is  taken.  And  if  any  doubt  arises 
as  to  their  sufficiency,  they  must  justify  before  the  surrogate 
vivd  voce  usually,  but  affidavits  written  may  be  by  him  requir-' 
ed  and  filed.  This  last  is  a  good  provision,  and  ought  in  all 
cases  to  be  in  writmg  and  recorded.  In  Massachusetts  too 
little  attention  has  been  given  to  the  sufficiency  of  the  sureties. 

§  4.  Administrator's  oath  and  letters  of  administration.  The 
oath  is  as  above  stated.  His  letter  of  administration  or  com- 
mission is  in  the  English  form,  adopted  in  Massachusetts.  It 
impowers  him  to  do  all  acts  necessary  and  proper  to  be  done 
b  settling  the  personal  estate  of  the  intestate. 

^  5.  Inventory.  This  is  an  instrument  indented,  and  in- 
cludes the  goods,  chattels,  and  credits,  which  weje  the  intes- 
tate's at  his  decease.  This  inventory  ib  made  in  the  presence, 
and  with  the  assistance  of  the  two  appraisers,  appointed  and 
sworn  by  the  surrogate  or  person  appointed  to  swear  them. 
The  appraiser  solemnly  swears,  that  he  will  truly,  honestly, 
and  impartially,  appraise  the  personal  property  of  A.  B,  of  be. 
deceased,  according  to  the  best  of  his  knowledge  and  ability. 
When  the  two  appraisers  are  sworn,  the  administrator  (or  ad- 
ministrators) as  the  case  may  be,  exhibits  to  them  all  the  per- 
sonal property  of  the  intestate  of  every  description,  as  all 
moveables,  shares  in  corporations,  and  partnerships,  property 
in  the  funds,  all  debts  due  to  the  intestate  from  all  persons 
and  bodies  politic,  public  or  private,  even  debts  due  to  him  on 
book  accounts,  all  they  appraise  at  their  true  vatue,  and 
credits  usually  at  par.  To  the  appraiser  the  administrator 
must  in  detail,  and  fairly  shew  every  part  of  the  said  personal 
property  come  into  his  possession  or  to  his  knowledge.  Some 
have  thought  that  creditors  have  the  best  right  to  be  appraisers, 
next  legatees  or  distributive  heirs;  but  this  is  evidently  wrong, 
as  it  is  as  much  for  their  interest  to  appraise  too  high,  as  it 
would  be  for  the  administrators  to  appraise  too  low.  If  there 
be  any  of  the  intestate's  personal  property  or  credits  in  a  pe- 
euliar  situation,  this  peculiar  situation  ought  to  be  noted  by  the 
appraisers,  as  desperate  or  depreciated  debts  &c»    In  fact. 
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Ch.  39.  this  inventory  must  be  so  made  as  to  ^ffofd  the  surrogate,  credi- 
Art.  19.  tors,  legatees,  and  distributive  heirs,  a  fair  and  accMrate  view 
^,^-y^^^  of  the  intestate's  personal, estate  of  every  kind;  and  shew  aa 
far  as  practicable,  the  true,  amount  for  which  the  administrator 
and  his  securities  must  stand  responsible.  This  inventory  the 
appraisers  sign,  as  also  the  administrator  or  administrators ; 
this  and  their  oaths  must  be  returned  to  the  surrogate's  office, 
and  the  administrator  there  presents  them  to  the  appraisers, 
and  the  surrogate  causes  them  to  swear,  that  this  inventory 
contains  a  true  and  perfect  account  of  the  goods,  chattels,  and 

credits  of deceased,  as  far  as  the  same  have  come  to 

their  possession  or  knowledge.  All  the  affidavits  and  oaths, 
with  the  inventory,  are  received  and  filed  in  the  surrogate's 
o&ce. 

^  6.  The  administrator's  duty  to  collect  aU  the  personal 
estate^  and  to  convert  it  into  money.     This  he  must  do  as  ex- 

i>editiously  as  practicable,  and  to  this  end  he  must  pursue  all 
egal  and  prudent  measures ;  and  as  fast  as  he  can  obtain 
monies  he  must  pay  the  debts  in  legal  order,  and  at  the  end  of 
the  year  be  ready  if  possible  to  pay  legacies  and  distributive 
shares.  But  before  legatees  and  heirs  are  so  paid,  they  must 
give  bonds  to  the  administrator,  or  proper  security  to  the 
amount  received,  to  indemnify  him  from  future  and  other 
claims  which  shall  appear  just,  or  be  recovered  by  suit.  The 
principle  is  the  same  as  in  Massachusetts,  it  every  where  re- 
sults irom  the  nature  of  the  case.  And  if  he  object  to  its  suf- 
ficiency when  tendered  to  him,  the  judge  or  surrogate  must 
decide,  and  when  approved  by  him,  he  makes  the  proper 
endorsement.  Debts  in  New  York  are  in  grades  as  in  Eng- 
land, not  so  in  Massachusetts. 

^  7.  Executors  in  JVew  York.  Their  powers  and  duties 
are  substantially  the  same  as  those  of  administrators,  as  above 
stated  and  explained.  The  difierence  is  but  in  this  :  execu- 
tors must  cause  their  testators'  wills  and  codicils  to  be  proved 
in  the  county  in  which  the  testator  resided;  if  a  citizen  or  resi- 
dent die  from  home  or  abroad,  it  makes  no  difference,  his 
domicU  governs  and  is  found  as  in  other  cases  ;  but  the  will  of 
an  alien  or  non-resident  must  be  proved  by  the  probate  judge. 
Any  one  appointed  in  a  will  to  execute  it,  is  an  executor, 
though  not  called  by  that  name.  The  executor  calls  the  wit- 
nesses to  prove  it  as  in  Massachusetts,  and  like  evidence  is 
required  to  prove  it  as  in  that  state  ;  and  as  in  that,  and  as 
before  stated,  the  executor  may  by  common  law  authority  do 
certain  acts  before  probate,  and  he  must  as  soon  as  practicable 
make  the  will  known  be.  in  order  to  expedite  the  settlement 
of  the  estate,  and  to  prevent  administration  being  granted.  la 
proving  a  will  m  New  York  the  witnesses  (among  other  things) 
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swear  thej  saw  the  testator  seal  and  deliver  iu  When  wit-  Cff  39. 
nesses  to  a  wiU  are  mterrogated  in  special  disputed  cases,  their  Jhi.  19« 
t9stifnony  is  recorded ;  and  where  no  other  proof  of  it  can  be  V^^V^^ 
hftdf  the  oath  alone  of  the  executor  will  proire  it ;  but  this  slen- 
der proof  is  admitted  cautiously  every  where.  After  the  will  is 
ptt>ved,  the  surrogate  or  judge  causes  the  executor  to  swear, 
the  instrument  ia  the  last  will  and  testament  of  — —  deceased, 
as  far  as  he  knows  or  believes ;  that  he  will  truly  and  faith- 
fiilly  perform  the  duties  of  executor  to  it,  by  paying  his  just 
debts  and  funeral  charges,  and  then  the  legacies  contained  in 
k,  (if  any)  as  far  as  his  goods,  chattels,  and  credits  will  ex- 
tend and  the  law  requires ;  that  he  will  make  a  true  and  per- 
fect inventory  of  &c. ;  and  that  he  will  render  a- just  and  true 
account  be.  when  thereto  required.  All  the  original  papers 
are  recorded,  and  copies  made  out  under  the  hand  of  the  sur- 
n^te,  and  seal  of  office  affixed.  These  copies,  as  ifuf  as 
necessary,  are  the  executor's  authority. 

^  8.  The  deceased^i  real  estate.  Executors  and  administra- 
tors m  New  York  have  no  more  to  do  with  this  than  in  Mas- 
sachusetts ;  that  is,  nothing  except  by  the  will,  or  license  of 
court.  Where  the  personal  estate  is  not  sufficient  to  pay  the 
deceased's  debts,  his  executor  or  administrator  by  statute, 
may  have  power  to  sell  so  much  of  the  real  estate,  or  of  the 
rents  and  profits  thereof  in  certain  cases  as  will  pay  the  debts. 
This  power  may  be  given  in  the  will,  or  by  the  surrogate  or 
probate  judge:  if  by  the  surrogate,  several  rules  must  be 
observed  :  1.  An  inventory  must  be  returned  :  2.  An  accu- 
rate account  of  the  personal  estate  rendered,  and  of  the  pro- 
ceeds of  the  sales  of  it :  3.  A  list  of  the  creditors  and  of  their 
respective  debts,  as  far  as  they  can  be  ascertained  :  4.  A  pe- 
tition to  the  surrogate  or  judge,  concisely  stating  the  case,  and 
praying  for  liberty  to  sell  so  much  of  the  real  estate  whereof 
the  testator  or  intestate  died  seized,  as  will  pay  his  debts  &c. : 
5.  The  executor  or  adnrinistrator  swears,  the  facts  stated  in 
his  petition  are  substantially  true,  according  to  his  knowledge 
and  belief;  the  same  as  to  his  account  and  list :  6.  The  peti- 
tion, papers,  and  documents  accompanying  it  are  filed  by  the 
surrc^ate,  and  he  gives  an  order  of  notice  in  a  prescribed 
form,  by  him  dated  and  signed,  to  all  interested  in  the  estate 

of  &c.  to  shew  cause  at  his  office  in on  — —  why  so 

much  of  the  real  estate  whereof  he  died  seized  shall  not  be 
aold,  as  will  be  sufficient  to  pay  his  debts.  The  order  requires 
full  six  weeks'  notice,  and  must  be  published  four  weeks  suc- 
cessively, beginning  six  weeks  before  the  day  appointed  to 
shew  cause  :  7.  When  the  surrogate  be.  orders  a  sale,  he 
ascertains  what  pan  shall  be  sold,  where  all  need  not  be  sold. 
His  order  in  each  case  is  very  formal  and  particular. 
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Ch,  29.  L.  s.  At  a  court  hhU  at  — —  on  — —  &c.,  recites  the  pe« 
drt.  19.  tition  of  &c.  has  been  presented  be.  stating  be.,  states  he 
^^>y^^  issued  ab  order  of  notice,  &c.  the  notice  how  given  ,  states 
no  objection  (if  none)  at  the  day  of  hearing  ■  ,  that  on 
the  petitioner  appeared  before  the  said  surrogate,  where- 
on he  proceeds  to  hear,  he.  and  on  due  examination  doth 
find  and  adjudge,  that  the  personal  estate  of  &c.  is  insufficient 
to  pay  his  debts,  that  the  executor  has  applied  it  be.  to  pay 
them,  as  far  as  be.,  that  it  is  necessary  the  whole  of  the  real 
estate  of  bo.  be  sold  for  the  payment  of  his  debts :  and  adds, 
and  therefore  the  said  surrogate  doth  order  and  direct,  that 

the  whole  of  the  real  estate  whereof  the  said died  seized 

be  sold,  that  the  said  executor  make  return  of  his  proceedings, 
be.  to  the  end  the  same  sale  be  examined  be.,  and  if  found 
to  be  legally  made  be.  that  the  said  surrogate  shall  issue  a  fur- 
ther order,  confirming  such  sale,  and  direct  conveyances  to 
be  made  be.  according  to  the  provision  of  the  act  (of  April 
12,  1819)  entitled  be.,  and  that  the  monies  arising  be.  after 
the  confirmation  be.,  and  the  execution  of  the  conveyiince  be, 
be  brought  into  the  office  of  said  surrogate  of  the  city  and 
county  of  New  York. 

Another  order  of  sale,  nearly  in  the  form  of  the  last  above, 
except  after  citing  the  application  of  the  personal  estate, 
describes  the  estate  the  testator  died  seized  of,  and  adds, 
it  is  so  circumstanced,  that  a  part  cannot  be  sold  without 
manifest  prejudice  to  the  heirs  of  the  said  deceased  ;  so  orders 
a  sale  and  return  for  confirmation  be.,  as  above,  and  adds,  after 

Eaying  debts  be.  to  distribute  the  overplus  be.  among  the 
eirs  be.  Other  forms  of  long  orders  of  sale,  are  forms  in  the 
New  York  practice,  varying  from  the  above,  each  as  to  some 
particular  matter.  After  an  order  of  sale  is  so  obtained,  the  ex- 
ecutor or  administrator  must  advertise  for  six  weeks  the  pro- 
perty is  for  sale  at  public  vendue,  in  newspapers  named,  also 
notices  posted.  The  conditions  of  sale  fully  describe  the 
estate  to  be  sold  and  the  terms  of  sale.  The  sale  must  be 
completed  before  sunset  be.,  and  the  said  conditions  must  be 
returned  to  the  surrogate  with  the  return  of  the  proceedings  of 
the  sale.  Proof  must  be  made  of  the  notice  to  sell,  and  it  is 
best  to  add  the  auctioneer's  affidavit,  stating  the  proceedings 
at  the  sale  and  the  result  of  it.  The  return  of  the  executor 
or  administrator  is  signed  and  sworn  to  by  him  ;  it  must  con- 
tain all  the  facts  briefly  and  clearly  stated.  The  surrogate 
examines  all  the  proceedings,  and  if  no  objection  be  made, 
confirms  the  sale,  and  gives  a  further  order  authorizing  a  con- 
veyance. This  last  order  very  concisely  states  all  the  pro- 
ceedings, beginning  with  the  letter  of  administration,  that  the 
sale  has  been  legal,  be.  confirms  be. ;  then  follows  the  deed 
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oofitainiDg  aU  the  orders  werbaiim  from  first  to  last.  If  the  Ch.  30. 
estate  sold  be  not  sufficient  to  pay  all  the  debts,  the  surrogate'  Art*  1. 
assigns  to  each  creditor  his  proportion  as  m  cases  of  insd- 
vency,  after  several  months*  delay,  occupied  by  proceedings 
as  prolix  and  expenave  as  those  above  stated  in  this  articlew 
But  as  dilatory  and  expensive  as  these  proceedings,  in  selling 
the  real  estate,  or  in  leasiifg  or  mortgaging  it  to  raise  monies 
in  certain  cases  where  minors  are  interested,  are,  the  securiQr 
found  in  such  proceedings  may  more  than  balance  the  evils 
arising  from  such  delay  and  expense. 

^  9.  It  will  be  observed,  that  these  proceedings  in  New 
York  in  the  cases  of  executors  and  administrators,  are  founded 
on  statutes  of  that  state  principally,  and  are  to  be  considered  in 
connexion  with  the  common  law  there  in  force  on  these  sub- 
jects, which  common  law  is  largely  stated  in  the  preceding 
articles  in  this  chapter,  and  in  chapter  149,  in  which  probate 
bond  and  many  probate  matters  are  considered.  This  portion 
of  the  common  law,  with  many  New  York  decisions  as  to  ex- 
ecutors and  administrators  stated  in  this  work,  with  said  statute 
matters,  will  afford  a  pretty  full  view  of  the  law  of  New  York 
in  relation  to  the  powers  and  duties  of  executors  and  adminis- 
trators, and  suits  and  proceedings  by  and  against  them.  These 
proceedings  valuable  in  principle,  but  in  form  prolix,  may 
easily  be  diortened  by  avoiding  numerous  repetitions  m  aknost 
«very  paper,  the  less  necessary  as  almost  every  part  becomes 
a  matter  of  record.  See  the  Laws  of  Maine  as  to  Executors, 
Administrators,  and  Guardians,  Ch.  51  and  52,  pp.  159  to 
197. 


CHAPTER  XXX. 


ASSUMPSIT  BT  AND  AGAINST  FACTORS. 


Art.  1.  ^1.  A  factor  is  created  by  merchants'  letters,  and  2Mod.ioo.— 
has  a  salary  or  factorage,  and  must  answer  a  loss  incurred  by  Mai.  ij*- 
his  exceeding  his  commission ;  as  by  shipping  goods  to  a  ga^Li  vm? 
wrong  port,  selling  below  the  price  ordered,  or  buying  above,  6i6.-Eq.  Ca. 

^  2.  A  factor's  rights  and  duties,  or  powers  and  obligations, 
result  not  only  from  the  principles  of  contracts  in  general,  but 
from  his  peculiar  trust  and  situation  in  commerce.  He  may 
wHptrishabk  articles  without  instructions. 
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Ch.  30. 

Art.  2. 

Jones  146. — 
Bui.  N.  P.  71, 
130.— Imp. 
M.  P.  206. 


Bui.  N.  P. 
130,  Oonsales 
V.  Sladen. — 
2  Stra.  1182. 
—1  Esp.  107, 


1  East  48, 63. 
— Cooper's 
R.  176.— 2 
Alk.  394.— 
1D.&  E. 
286. 


1  Esp.  106, 
109,  Escot  V. 
MUward. 


3  Wils.  73. 
94,  Godfrey 
V.  3aaoders. 


SSetw.Tie, 
719.^WHks 
400.— 1  Esp. 
109. 


aW.BI.U64, 
Ttncli  V. 
Walker,  dtBd 


^  S.  A  factor  is  not  liable  m  all  events,  as  a  carrier  is ;  bm 
is  Hable  on  the  principles  of  b^lment,  before  stated,  in  gene* 
ral ;  therefore,  he  is  not  liable  when  robbed,  if  he  do  the 
best  in  his  power ;  ^nd  such  is  his  interest,  he  is  a  witness  for 
either  party  to  prove  the  contract,  though  he  has  Is.  in  the 
pound  on  the  sales.  He  is  a  mere  go-between.  An  agent  fix 
collecting  debts  merely,  is  not  one  within  the  Virgiiiia  limita- 
tions act.    3  Cranch  4M. 

$  4.  The  nature  of  a  factor^i  contracti.  If  my  factor  be- 
yond  f  ea,  buy  goods  for  me,  a$8umpiit  lies  against  him,  and  if 
he  sell  my  goods,  he  may  have  assumpdt  in  his  own  name;  for 
the  credit  will  be  presumed  to  be  given  to  Am,  and  the  promise 
made  by  htm,  and  the  rather,  as  it  is  so  much  for  the  benefit  of 
trade.    His  implied  powers  considered,  13  Mass.  R.  178, 182^ 

^  5.  By  a  general  rule  of  law,  however,  his  sale  creates  a 
contract,  between  me  and  the  buyer.  Hence,  if  a  factor  sell  for 
payment  at  a  future  day,  and  the  owner  give  notice  to  the 
buyer  to  pay  Atm,  and  not  the  factor,  the  buyer  cannot,  after 
this,  pay  the  factor.  This  rule  may  not  bold  if  the  factor  mM 
at  his  own  risk,  and  so  is  liable  to  the  owner,  though  the  buy- 
er never  pay  ;  **  for  in  such  case  he  is  debtor  to  the  owner, 
and  not  the  buyer  :*'  but  this  last  position  has  been  questioned 
since,  and  on  the  whole  overruled. 

^  6.  For  where  in  June,  1783,  a  cargo  of  wheat  was  con- 
signed from  Ostend  to  the  pits.,  and  they  employed  one  .Far» 
rer,  as  their  factor,  to  sell  it ;  it  was  proved  that  factors  in 
this  trade  have  ^del  credere  commission,  besides  factorage,  and 
never,  except  the  factor  fails,  make  the  buyer's  name  knovm 
to  the  owners.  June  9,  Farrer  sold  two  hundred  quarters  of 
this  wheat  to  the  deft.  June  16,  Farrer  delivered  to  the  phs. 
the  wheat  not  sold,  and  the  names  of  those  who  bought  the 
rest ;  among  others,  the  deft.  Milward's  name.  June  20, 
Farrer  failed.  The  deft,  claimed  a  right  to  off-set  with  Far- 
rer, but  judgment  was  for  the  pits.     See  2  Stra.  182. 

^  7.  In  this  case  it  was  decided,  that  every  consignment  to 
two  factors  jointly,  imports  the  consignor's  assent  for  them  to 
trust  each  other,  with  all  the  goods ;  but  both  are  accountable 
^r  the  whole,  and  joint  factors  are  as  co-obligors,  and  answer- 
able for  one  another  for  the  whole. 

^  8.  A  factor,  to  act  faithfully,  must  do  with  his  prinoipal's 
goods  and  debts,  as  a  prudent  man  would  do  with  his  own  ; 
and  he  b  a  factor  dd  credere,  when  he  guarantees  the  credit  d! 
the  buyer ;  and  he  may  sell  on  credit,  &ough  not  specially  au- 
diorized  by  his  commission,  when  according  to  the  usage  of 
trade  in  the  place. 

Art.  2.  His  Uen.  ^  I .  A  factor  has  a  lien  on  goods  coongn- 
1  Esp.  109.-^1  Burr.  493.-eEutW.-3  D.  Ic  E.  119, 1SB3.  See  Lien. 


FACTORS.  605 

ed  to  him,  iat  his  own  demeods.   And  when  goods  coDsigoed  to    Ch.  30. 
faim  reottin  tn  specie^  diey  afe  oot  subject  to  bis  banh^ptcif.    Art.  2. 
So  if  a  bill  be  renkted  to  bim  for  a  sfecial  purpose^  and  be  K^^y^j 
BOt  disposed  of  or  paid  away,  when  be  becomes  a  bankrupt^ 
it  wiU  be  considered  as  the  principal^  and  by  bim  recoverable 
in  m$$umpsiif  but  subject  to  tbefactor^s  Hem  ;  but  be  must  have 
actual  possession* 

^  2.  In  ibis  case  assvmpsit  was  brought  by  the  pits,  for  mon-  ^  ^"""'^^^ 
ey  had  and  received  by  the  defts.     The  pits,  were  assignees  at,  as^ees 
of  the  bankrupt.   The  defts.  were  his  fadors.     He  consigned  of  s.  a  bank- 
goods  lo  them,  which  as  bis  factors  they  sold,  and  the  proceeds  ^n^a^ire  *cit- 
io  their  hands  were  £5314.  17s.  9d. ;  they  paid  several  sums  ed  2  Mor. 
lo  his  order,  and  on  his  account*     All  these  transactions  took  ^^  ^o  2^- 
place  between  his  comoMtting  several  secret  acts  of  bankrupt- 
cy, in  December,  1751,  (after  which  he  appeared  abroad  as 
usual)  and  his  stopping  payment,  August,  1752.     Lord  Maos* 
ield  and  the  court  said,  a  factor  has  a  lien  for  commissions  and 
expenses.     *^  Sa  on  goods  consinged,  while  they  remain  in 
hit  poeseiiiony  for  the  items  of  general  mccount  with  his  prin- 
cipal ;"  bit  here  the  goods  have  been  sold  and  turned  into 
money. 

^3.  If  a  creditor  knows  a  trader  is  likely  to  break,  and 
conceals  it,  and  secures  his  own  debt,  even  by  threats  of  legal 
process,  the  law  says  this  is  no  fraud.  If  a  factor  knows  tha 
circumstances  of  hb  principal  to  be  desfyerate,  and  advances' 
money  on  his  bills  to  save  him  from  immediate  failure,  it  is  no 
frauds  but  a  meritorious  act ;  none  but  the  lender  can  sufier 
by  it.  And  if  the  factor  trust  to  the  arrival  of  goods  to  reim- 
burse him,  it  is  prudent,  but  no  fraud.  It  is  a  paradox  to  say 
a  man  is  guilty  of  a/raifJ,  who  lends  his  money,  only  with  a 
prospect  of  being  repaid.  Men  every  where  lend  their  mon- 
ey to  traders  on  mortgages,  consignments,  and  securities  ;  be- 
cause they  suspect  their  circumstances,  and  will  not  run  the 
risk  of  the  general  credit.  A  new  trial  was  granted  on  the 
ground  the  defts.  had  a  /ten,  not  only  for  their  commissions  and 
charges  on  the  sale,  but  for  theur  said  advances. 

^4.  If  a  bill  be  drawn  on  a  factor,  and  payable  out  of  ^^^^V^^^ 
goods  in  his  hands,  after  paying  prior  acceptances,  and  this  bill  Massias. 
is  accepted  by  him  generally,  he  must  pay  it,  though  there  be 
a  balance  due  to  him,  in  a  running  account  with  his'^principal. 
By  his  special  promise  he  gives  up  his  lien. 

^  5.  This  idea  that  a  (actor  has  a  lien  on  goods  whUe  in  his  ^^  po^i  a^- 
poBsessionj  has  been  extended  even  to  the  proceeds  of  them^    ' 
and  any  action  by  him,  or  against  bim,  may  be  affected  accor- 
dingly.    Cowp.  ^54. 

^  6.  In  this  case  it  was  decided  that  a  dyer  not  acting  as  a  Green  r.  Far- 
mer.--9ame,  W.  B.  651.— 0  T.  H.  268.  Walker  r.  Birch, 
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Ch*  30.  factor,  but  merely  as  a  manufacturer,  has  a  lien  only  for  dying 
Art.  3.  the  same  goods,  and  not  for  other  debts.  If  A  deposit  goocb 
^^y^^  with  B  for  sale,  and  B_  promises  to  pay  the  proceeds  to  A 
when  sold,  B  has  no  lien  on  them,  if  not  sold,  for  his  balance 
of  his  general  account,  arising  from  other  articles  ;  for  he  de- 
prives himself  of  this  hen  by  his  special  prcmiises  to  pay  over 
the  proceeds. 
3  T.  R.  119.  Art.  3.  Assumpsit  by  and  against  a  factor ;  ^oo^b  in  transit 
783,  Kinioch  tu,  bc.  ^  1.  In  this  case  Steine,  the  bankrupt,  in  Scotland,  sent 
eerl/^'nde.  *  ^^^6^  ^^  ^P^"^  thence  to  London  by  sea,  to  Sandiman  b  Co. 
man,i.CnSg!  in  the  course  of  his  trade  with  them,  and  drew  bills  on  them 
which  they  accepted,  in  confidence  of  receiving  the  cargo. 
They  had  £1200  a  year  in  lieu  of  commission,  and  one  fourth 
per  cent,  commissions,  and  five  per  cent,  for  monies  advanced  ; 
bills  of  lading  were  sometimes  sent,  but  more  generally,  not. 
When  the  said  cargo  arrived,  Sandiman  ta  Co.  were  under 
acceptances  for  £29,000,  on  account  of  Steine,  £1200 
whereof  was  for  this  very  cargo  ;  before  which  time  they  had 
received  the  bills  of  this  cargo,  unendorsed,  and  an  invoice  of 
the  goods;  and  February  15,  1788,  had  insured  the  cargo  in 
their  own  names,  and  at  their  own  expense.  This  ship  arriv- 
ed February  21,  the  day  after  Sandiman  &  Co.  had  stopped 
payment ;  at  which  time  they  told  the  captain  they  were  bank- 
rupts, and  did  not  think  themselves  authorized  to  meddle  with 
the  cargo ;  March  8,  they  paid  him  six  guineas  in  part  of  the 
freight;  March  15,  be  for  the  first  time  refused  to  deliver  the 
goods  to  the  assignees  of  Sandiman  &  Co.  Steine  had  writ- 
ten to  them  to  unload  when  the  ship  arrived ;  their  bill  bad 
not  been  paid ;  Steine  stopped  payment  February  23 ;  and 
March  3,  a  sequestration  was  granted,  under  which  Craig  stop- 
ped the  goods  and  sold  them. 

Judgment  for  Craig,  the  deft.,  in  favour  of  the  title  of 
Steine,  the  consignor :  First,  because  the  consignor  may  stop 
goods  in  case  of  the  insolvency  of  the  consignee,  before  they 
get  into  his  actual  possession  ;  for  the  contract  between  them 
IS  founded  on  the  idea  that  the  consignee  is  able  to  pay  for 
them.     A  constructive  possession  is  not  sufficient. 

Second.  The  acceptance  of  a  bill  is  never  held  equivalent 
to  payment ;  for  in  case  of  the  insolvency  of  the  acceptor,  the 
drawer  most  probably  must  pay  it 

Third.  A  factor  has  a  lien  on  all  consignments  for  a  gene- 
ral  balance,  with  this  restriction,  that  he  has  obtained  actual 
possession  ot  the  cargo. 

Fourth.  Payment  of  a  part  of  the  freight  cannot  be  con- 
sidered as  taking  possession  of  the  goods. 

Fifth.     The  captain  could  only  deliver  the  goods  to  Sandi- 
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man  &  C!o.,  asfactar$j  for  without  an  endorsement  of  the  bill    Ch.  30. 
of  lading,  he  could  not  deliver  the  goods  to  them  as  owners.       Jtri  4. 

Sixib.     If  Sandiman  &  Co.  had  once  gai  possession^  then  ^^v^^ 
they  might  have  insisted  on  their  /ten,  and  so  far  in  this  action 
have  recovered  the  proceeds.    The  above  judgment  was  af- 
firmed in  the  House  of  Lords :  and 

Seventh.  Held  farther,  to  be  a  case  between  principal 
2nd  factor;  so  stopping  in  transitu  was  out  of  the  question, 
which  applies  only  as  between  vendor  and  vendee,  as  in 
4  Burr.  be.  Consignment  above. 

Art.  4.  Case  for  not  making  insurance  ^c.    §  1.  If  the  ^?^*^*^» 
principal  order  the  factor  to  iHsure  the  goods,  and  he  have  c^belL 
monies  of  his  principal's  in  his  hands  to  pay  the  premium,  and  Mai.  Les 
he  neglects  the  insurance  and  gives  no  notice,  he  shall  pay  the  ^®'''  ®^ 
loss  ;  see  Abrahams  v.  Davenport,  art.  11. 

^  2.  This  was  an  action  of  the  case  for  not  insuring.  In  2  T.  R.  187, 
Feb.  1786,  the  pit.  owmg  the  deft.  £860,  mortgaged  to  him  ^^,^/-  ^^ 
the  pit's,  interest  in  the  goods  and  freight,  to  pay  August  1786. 
In  July,  1 786,  the  pit.  in  a  letter  enclosing  the  bill  of  lading, 
directed  the  deft,  to  get  insurance  on  the  goods  and  freight, 
being  shipped  from  Dominico  to  London.  This  direction 
could  not  have  been  received  before  the  mortgage  became 
absolute.  The  deft,  got  insurance  on  the  goods,  but  not  on 
the  freight;  the  proof  was,  that  the  deft,  received  a  letter 
from  the  ph.  Verdict  for  the  pit. ;  and  a  new  trial  was  refused 
on  these  principles : 

First.  The  pit.  had  an  insurable  interest  in  his  right  to 
redeem. 

Second.  The  application  to  the  deft,  to  insure  was  in  the 
usual  course  of  trade,  and  he  gave  no  notice  of  his  dissent. 

Buller  J.  stated  three  general  principles.  First,  "  where 
a  merchant  abroad  has  effects  in  the  hands  of  his  correspon- 
dent here,  he  has  a  right  to  expect  he  will  obey  an  order  to 
insure  ;  because  he  has  a  right  to  call  these  effects  out  of  the 
other's  hands  when,  and  in  what  manner  he  pleases." 

Second.  *'  Where  the  merchant  abroad  has  no  effects  in 
the  hands  of  his  correspondent,  yet  if  the  course  of  dealing 
between  them  be  such,  that  the  one  has  used  to  send  orders 
for  insurance,  and  the  other  to  comply  with  them,  the  former  ^ 
has  a  right  to  expect  that  bis  orders  for  insurance  will  still  be 
obeyed,  unless  the  latter  give  him  notice  to  discontinue  that 
course  of  dealing." 

Third.  ''  If  the  merchant  abroad  send  bills  of  lading  to  his 
correspondent  here,  he  may  ingraft  on  them  an  order  to  insure, 
as  the  implied  condition  on  which  the  bills  of  lading  shall  be 
accepted,  which  the  other  must  obey  if  he  accept  them,  for  it 
is  one  entire  transaction."    Here  the  deft,  could  not  accept 
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Ch.  30.  the  bill  of  lading,  and  reject  the  iostnrance,  the  stme  if  the 

Art.  6.  deits.  had  limited  tlie  broker  to  too  soiall  a  premhuii,  and 

V„^v*^^  hence  no  insurance.     So  if  the  factor  make  a  blunder  b  the 

2  T.  R.  IS8,  policy  by  which  it  is  void  ;  but  he  is  not  Iktble  if  he  act  diti- 
Wailace  r.  gently,  and  in  the  usual  mode  of  doing  business.  But  if  a 
Smith  p.  Co-  nierchant  direct  his  factor  to  insure,  and  be  charges  him  with 
logan.—  it  as  if  done,  and  a  bss  happens,  he  is  liable  as  insurer,  but 
Tu\aTr.^'  not  as  his  agent. 

Short.  Art.  5.  Factor  answerable  when  he  saves  his  own  debt.    V 

Mai.  Lex  ^Y  factor  sell  his  goods  to  A,  payable  at  a  future  period  on 
Mer.  82.—  his  own  account  and  is  paid  at  the  time,  and  ro  the  mean  time 
35tt~Ca^Ch  '®^^  "^y  monies  lie  m  A's  hands  unpaid,  for  goods  such  factcnr 
25,  76.—  *  formerly  sold,  be  shall  answer  for  my  monies,  though  he  never 
^^J'®y  ^—  receive  them ;  for  it  is  a  fraud  in  him  to  neglect  my  debt 
^^  '  when  he  collects  his  own.  If  he  run  his  priDcipaPs  goods  or 
makes  a  false  entry,  he  is  answerable. 

When  a  factor  may  sne  in  his  own  name  for  the  use  of  the 

principal,  see  post,  art.  11. 

Mai.  Lex  Art.  6.    Where  liable  or  not^  on  account  of  duties  saved. 

^^p.  ^^»^^-  ^1.  If  a  factor  unawares  or  of  purpose  save  the  duties,  and 

--    lan.    a.    tijcj-gby  d^^  goods  are  forfeited,  and  this  without  the  privity  of 

the  principal,  he  shall  answer  the  value  of  them  to  the  princt*' 

pal ;  otherwise,  if  the  factor  enter  according  to  his  letter  of 

advice,  or  invoice.     So  if  the  factor  take  usury,  he  is  fiable  if 

the  debt  be  lost. 

y  Saik.  235.        §  2.  A  factor  of  the  East  India  company  carried   £1200 

in  gold  to  Indk,  and  there  saved  the  duties  due  on  it,  and  it 

was  held,  that  this  was  at  his  peril,  and  that  he  and  not  the 

company  should  have  the  benefit  of  saving  the  duties,  for  they 

were  bound  to  pay  them,  and  therefore  cannot  make  title  to 

them  against  one  who  has  the  possession. 

5  Com.  D  50.      ^  3.  But  it  is  otherwise  if  the  factor  does  not  pay  die  duties 

— Ca.  Ch.30.  (Q  his  own  government.     And  if  he  falsely  «iter  bia  princi- 

pal's  gooda  at  the  custom-house,  or  run  tl^m,  whereby  they 

tawson  r. '    ^^^  seized,  the  factor  must  make  good  all  the  principal  auffsrs, 

Kirk.  though  the  factor's  commission  be  general. 

3  Mass.  R  ^  4.  In  this  case  the  court  decided,  that  if  a  faetor  abroad 
r^'utUo^™*"  runs  goods  of  his  principal,  and  kiees  them  by  seizure,  he 
admr.  '"^^      naust  answer  for  them  to  him,  unless,  first,  he  conforms  to  die 

law  of  the  place  ;  or  second,  he  was  specially  authorized  by 
his  principal  to  do  as  he  did  ;  or  third,  the  property  couh)  not 
be  otherwise  managed,  and  that  this  fact  was  known  to  hb 
principal  when  he  made  the  consignment. 

4  Mass.  K.  ^  5.  Held,  that  if  one  at  his  own  risk  engage  to  transport 
ilwiio"****''*  g^^ds  against  all  dangers  but  those  of  the  sea,  and  they  are 

'  stolen  asborei  be  is  liable  to  account  to  the  consignor  far  ihm 
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vidue  at  die  place  of  sbipmentt  deducting  the  agreed  eomnis-    Ch.  30. 
flioD.  Art.  8. 

Where  a  third  person  is  discharged  of  his  promise  to  ac-  Vi^V^^ 
count  for  goods  to  the  factor,  by  accounting  fe»r  them  to  the 
owner,  Ch.  9,  a.  5,  s«  10. 

Abt.  7.  A  factor  cannot  pawn  for  his  own  debt  his  prmci*  |^™-  ^^^8, 
paPs  goods,  or  goods  entrusted  to  him  for  sale,  5  Vesey  jr.  Taih'i^T. 
211.     Agent  cannot  pledge  his  principal's  stock.  R.  614,  Dan- 

^1.  In  the  year  1792,  the  phs.  consigned  goods  to  a  broker  52117 '^t 
to  be  sold  by  him  as  their  factor.     In  1793,  he  pledged  these  6,  M'Combie 
with  the  defts.  for  i&325.    Judgment  for  the  pits. ;  and  held,  «•  Davies. 
that  they  need  only  tender  to  the  factor  what  they  owed  him ;  JJ^^i^h^bi. 
but  need  not  tender  his  debt  to  the  pledgee  in  order  to  re-  36e. 
corer  the  goods^    for   the  factor's  power  was  to    sell,  not 
pledge  his  principal's  goods. 

^  2.  In  this  case  the  pits,  put  into  the  hands  of  A.  Carter,  2  Mass.  R. 

a  retail  shopkeeper,  the  goods  in  question,  under  an  agreement  ^'^^J^— "^ 

between  him  and  the  pits.,  that  all  goods  so  put  mto  bis  hands  i  EasiSddw— 

should  be  sold  on  their  account  and  risk,  and  should  all  be  ^  ^^^  17> 

distinctly  marked  with  a  large  K,  and  kept  separate  from  Car-  t^nif*^" 

ter's  own  goods.     When  any  of  them  should  be  sold,  the  bills  dorsed  blimk. 

of  parcels  were  to  be  so  marked  to  shew  they  were  the  pit's.  tA  ^^'.^  ^' 

*j  II  .  ,  .      1.     •  J-  .  1  'J         648,  Collins 

goods,  so  all  momes  or  notes  were  to  be  immediately  paid  to  ,>.  Martin.— 

them,  and  Carter  was  to  be  allowed  a  commission  of  five  per  4  Johns,  r. 

cent.,  and  an  additional  allowance  in  case  a  certain  profit  speci-  5^'Z^  ^^^ 

fied  was  made.  Carter  borrowed  monies  on  his  own  account  of  1  Maule  & 

the  defts.,  and  pawned  these  goods  as  collateral  security,  and  ^^^-  ^  i^^* 

delivered  them,  and  the  pawnees  were  to  sell  them  if  the 

terms  of  the  loan  were  not  complied  with.     The  defts.  were 

ignorant  of  the  pit's,  interest  in  the  goods.     Carter  failed,  and 

the  pits,  demanded  these  goods  of  the  defts.,  the  pawnees,  and 

recovered  in  trover ;  though  it  was  urged  that  the  defts.  had 

reason  to  think  the  goods  were  Carter's,  who  kept  an  open 

riiop  in  which  these  goods  were  exposed  to  sale  with  his  own. 

(^  3.  Nor  can  the  factor  pledge  the  goods  by  pledging  the  ^Ea8ti7,44, 
bill  of  lading,  but  see  1  Bos.  h  P.  648,  651,  as  to  endorsed  Thornton!' 
bills  pledged,  and  to  the  amount  of  his  lien. 

Art.  8.   Where  the  price  of  goods  sold  is  the  factor's  or  the 
principaPs. 

^  1.  Assumpsit  J  money  had  and  received.     Pits.,  partners  7  East  6— 
beyond  sea,  consigned  tar  to  Scott,  (other  than  the  pit.)  the  ]J^"**  ^^» 
bankrupt,  as  their  factor.    He  sold  it  to  C.  &;  J.  Owen,  agreed  al.  i.  Suman 
to  deduct  £31  he  owed  them,  and  took  their  notes  for  the  &  al  defts. 
balance,  payable  in  four  months.     He  became  a  bankrupt  five  ^j5°^'^ 
days  after  the  sale  of  the  tar,  and  delivered  the  notes  to  his    '    ' 
assignees,  the  defts.,  who  received  the  monies  due  on  them, 
and  confirmed  his  sales;  also  received  the  bounty  money 
allowed  to  importers. 
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do*).— 1  Salk. 
160. 


1  Ves.  609, 
Cornwallis  r. 
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Judgment  for  the  pits,  for  £327.  lOi.  the  proceeds  of  the 
tar,  deducting  freight  and  charges,  and  £31.  This  off-set  far 
£31  being  the  same  as  if  Scott  had  received  £31  in  money 
before  he  became  a  bankrupt.     Also  held, 

First.  If  the  price  of  the  tar  had  been  paid  to  the  bankrupt 
before  his  bankruptcy,  and  had  not  been  laid  out  by  him  in 
any  specific  thing  to  distinguish  it  from  the  rest  of  his  estate, 
the  pits,  could  not  recover  in  this  action,  but  must  come  in  as 
creditors,  for  money  has  no  ear  mark. 

Second.  If  the  goods  had  remained  in  specie  unsold  in  the 
bankrupt's  hands  at  the  time  of  his  bankruptcy,  the  pits,  might 
have  recovered  them,  for  they  may  be  distinguished  from  his^ 
and  said  notes  are  within  the  same  reason. 

'  Third.  The  rule  is,  if  I  receive  money  to  pay  to  another, 
or  to  apply  to  a  particular  purpose,  and  do  not,  I  am  liable  to 
this  action.  The  money  received  on  the  notes,  and  bounty  by 
the  defts.,  belonged  to  the  pits,  and  ought  not  to  be  appb'ed 
to  pay  the  bankrupt's  debts. 

Fourth.  Cites  Gurrall  tr.  CuUum.  Pit.  in  Ireland  empkyed 
B.  in  M.  as  his  factors  in  London  to  sell  his  goods ;  they 
sold  a  parcel  to  J.  S.  for  £20.  The  ph.  did  not  know  to 
whom  the  goods  were  sold,  nor  J.  S.  whose  goods  they  were, 
but  they  were  delivered  to  him  as  the  goods  of  B.  b  M.,  and 
so  charged.  Before  this  £20  was  pajd,  B.  b  M.,  the  factors, 
became  bankrupts,  and  the  deft.,  their  assignee,  received  this 
£20  of  J.  S.  the  buyer.  The  pit.  sued  for  money  had  and 
received,  and  recovered  against  the  deft.,  the  factor's  assignee, 
for  the  £20  was  not  due  to  him,  but  his  principal,  the  owner 
of  the  goods.  And  a  factor  has  no  lien  as  to  debts  accrued 
before  he  becomes  factor. 

^  2.  In  this  case  for  money  had  and  received,  the  court 
held  that  bills  remitted  to  a  factor  or  banker,  while  impaid,  are 
in  the  nature  of  goods  unsold  ;  and  if  the  factor  become  a 
bankrupt,  they  must  be  returned  to  his  principal,  subject  to 
such  Ken  as  the  factor  may  have  on  them.  The  question 
made^^as,  whether  the  bills  remitted  to  Jenner,  the  bankrupt, 
were  to  be  considered  as  money  paid  to  him,  or  as  goods, 
merely  deposited  in  his  hands,  as  factor  or  agent  to  the  pit., 
who  sent  to  him  the  bills.  Adjudged  to  be  as  goods  so  depos- 
ited. 

(^  3.  The  principal  sent  gold  to  his  factor  for  a  partietdar 
purpose ;  he  failed  and  the  principal  recovered  it  back :  and 
the  same  principle  holds  as  to  monies,  if  identified  by  some 
mark. 

^4.  A  in  London  ordered  his  factor  at  Ostend,  to  buy  him 
goods,  at  a  stated  price,  which  he  exceeded,  and  sent  them.  A 
refused  the  contract,  but  sold  the  goods  at  hi$  oim,  and  at  a 
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risk*    A  is  not  a  factor  in  this,  but  having  accepfSd  and  sold    Ch.  30» 
them  €U  his.oumj  he  was  hdd  liable  to  his  factor  abroad^  at  the    Art.  8. 
price  he  gave,  and  that  this  factor  might  have  assumpsit  for  the   ^^^v*^^ 
price  of  the  goods. 

^  5.  If  a  factor  who  sells  under  a  del  credere  commission  q^\.^^^' 
sells  goods  as  his  oton^  and  the  principal  is  not  known  to  the  ciaggett.^ 
buyer,  he  may  off-set  any  demand  he  has  on  the  factor,  in  part  7  D.  «i  E  359. 
pay  for  the  goods,  when  sued  by  the  principal.     In  this  case  4^.^i  gac. 
the  factor  has  the  price,  so  far  only  as  he  owes  the   buyer.  299. 
And  this  off-set  operates  as  payment  as  far  as  it  goes. 

§  6.  Dowding,  a  clothier,  employed  Jeffries  as  his  factor,  ^^y^?  ^^» 
and  borrowed  £3000  on  the  credit  of  A,  and  got  Jefties  to  ^ ""  assign- 
join,  as  surety  in  the  bonds  for  this  sum,  on  agreeing  to  vest  ees  of  Dow- 
said  monies  in  cloths  and  to  send  them  to  Jeffries,  his  factor,  ^ng>  »•  ^^*<>o«- 
who,  as  factor,  sold  the  cloths  marked  /.  Dowding,  to  the  deft, 
before  Dowding  committed  any  act  of  bankruptcy,  but  did  not 
receive  the  money  for  them  until  after  the  action  was  brought. 
The  deft,  knew  Jeffries  to  he  factor.     He  sold  in  his  own 
name,  and  in  the  usual  course  of  business.     Dowding's  as- 
signees, the  pits.,  gave  notice  to  (joodwin  not  to  pay  the  mon- 
ies to  Jefiiries,  but  Goodwin  paid  them  to  him,  after  this  no- 
tice. 

Assumpsit  for  goods  sold  Sec.  was  brought,  and  judgment 
for  the  deft.  The  pits,  argued  that  Jeffries,  the  factor,  was 
not  a  creditor  to  Dowding,  the  principal,  when  the  action  was 
commenced,  as  the  factor  had  not  paid  as.  such  security,  and 
that  he  had  no  lien  on  the  price,  which  is  a  tye  on  the  thing, 
and  holds  only,  while  it  is  in  the  custody  of  the  party ;  but 
here  the  factor  has  sold  the  goods,  and  parted  with  the  posses^ 
sion,  and  so  has  lost  his  lien  ;  but 

Lord  Mansfield  and  the  court  decided  that  the  deft.,  the 
buyer,  held  the  money  ;  the  fact(»r  and  assignees  of  the  prin- 
cipal were  disputing  about  it.  After  notice  to  the  deft.,  and 
indemnity  offered,  he  was  bound  to  hold  his  hand,  and  became 
liable  to  the  true  owner.  The  factor  ''  claims  the  money  as 
having  a  lien  upon  it."  "  We  think  a  factor  who  receives 
cloths,  and  is  authorized  to  sell  them  in  his  own  name,  but 
makes  the  buyer  debtor  to  himself,  though  he  is  not  answera- 
ble for  the  debts,  yet  he  has  a  right  to  receive  the  money  : 
his  receipt  is  a  discharge  to  the  buyer,  and  he  has  a  right  to 
bring  an  action  against  him  to  c6>Bpel  the  payment."  The 
principal  can  sue  the  buyer  for  the.pripe,  only  ^^  where  the  fac- 
tor has  nothing  due  to  him.^^  Here  the  factor  had  a  lien  by 
agreement.  And  after  stating  some  other  matters,  the  court 
s^id,  "  therefore,  we  are  all  most  clearly  of  opinion,  that  the 
factor  has  a  lien  on  the  price  of  goods  in  the  hands  of  the 
buyer." 
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Ch.  30. 
Art.  9. 


Mass.  S.  Jud. 
Coarti  June 
1796,  Essex, 
Allen  V, 
Piefce,  jr. 


Mai.  Lex. 

Mer.  82,  83. 
—6  Com.  D. 
BlerchaDt  B. 


— ^Mod.lOOL 
^10  Mod. 
144. 


^  7.  In  (Bis  ease  AHen  brou^  two  hhds.  of  sugar  from 
the  West'ladiesy  and  stored  thena  in  Gloucester,  and  tbea  seot 
them  hy  one  Bbhopi  a  coaster,  to  Boston,  to  be  sold  by  Bish- 
op, as  a  factor.  He  not  unmediately  finding  a  market,  Janu- 
ary 25,  1 795,  put  the  sugars  into  the  defi's.  store,  on  the  long 
wharf  m  Boston*  February  3, 1795,  be  sold  them  aad  receiv- 
ed the  money,  and  passed  it  to  Bishop's  credit,  who  owed  bim 
the  amount.  Allen  sued  Pierce  for  money  had  and  rsceired  ; 
and  the  court  held, 

First.  Where  a  factor,  or  one  trusted  with  my  property  to 
sell,  sells  it  to  A  and  receives  the  money,  A  is  not  afterwards 
liable  to  pay  me,  the  real  owner  of  the  goods,  though  my  &c«- 
tor  misapply  the  money,  or  converts  it  to  his  own  use. 

Second.  If  one,  so  being  factor,  sell  my  goods  to  A,  and 
before  A  has  paid  the  f actor ^  I  give  him  notice  the  goods  were 
mine,  and  demand  payment ;  after  tliat  A  pays  the  factor  at 
his  peril ;  and  if  he  pays  him,  he  will  be  held  to  pay  me 
also. 

Third.  It  is  not  material  whether  A,  on  buying  the  goods  of 
my  factor,  pay  him  the  money,  or  take  them  at  an  agreed  price, 
in  payment  of  the  factor's  debt,  or  take  them  in  pajrment  of 
such  debt,  at  a  price  afterwards  to  be  fixed. 

Fourth.  The  main  point :  if  A,  who  buys  the  goods  of  my 
factor,  wlien  he  buys,  or  has  reason  before  he  pays  him  to  be- 
fieve  the  goods  are  mine,  and  not  ihefactor*s  property,  and  af- 
terwards passes  the  proceeds  to  the  factor's  credit,  in  dis- 
charge of  his  debt,  yet  A  shall  pay  me,  and  may  take  back 
his  credit  given  to  the  factor. 

Bishop  was  admitted  as  a  witness,  and  testified  that  whea 
he  delivered  the  sugars  into  Pierce's  store,  be  told  him  they 
belonged  to  Allen.  Judgment  for  him ;  for  if  Pierce  bought 
them  of  Bishop,  the  fact  was  proved  that  he  (Pierce)  was  in- 
formed they  were  Allen's  property  before  they  were  sold,  and 
the  buyer  cannot  set-off  with  the  factor,  when  the  buyer  knows 
the  goods  are  his  principal's.  2  Cain.  £r.  341,  Brown  b  al. 
V.  Robinson  b  al. 

Art.  9.  Where  the  factor  wUl  be  deemed  to  have  acted  on 
his  oum  account. 

§  I.  If  a  factor  by  order  of  a  merchant  buy  goods  above  the 
price  set  to  him,  or  not  of  the  quality  directed,  the  merchant 
may  disclaim  them,  and  the  factor  must  keep  them  on  his  own 
account. 

V2.  •  So  if  he  buy  according  to  his  orders,  but  ships  them  to 
another  place  than  the  one  directed.  So  if  he  sell  an  article 
below  the  price  directed  to  him,  he  must  make  good  the  loss, 
unless  he  can  give  a  good  reason  for  his  conduct. 
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^  3«  So  if  he  buy  goods  according  to  orders  and  then  the    Cti.  30. 
price  rises,  and  he  fraudulently  send  them  to  another,  against    Art.  9« 
his  orders,  and  take  the  benefit  of  the  rise  of  price,  the  mer-  ^^y^^ 
chant  shaU  recover  damages  against  him  by  the  law  merchants 
So  if  he  by  his  principal's  advice,  or  with  his  money  or  credit,> 
buy  goods  on  his  account,  and  give  no  notice  thereof  to  him, 
but  sells  them  on   his,  the  factor's,  account  and  benefit,  the* 
principal  shall  recover  the  benefits. 

^4.  So  if  the  factor  sell  his  principal's  goods  to  a  roan  dis" 
credited^  and  who  cannot  usually  buy  goods  at  the  ordina- 
ry price,  as  others  can,  and  he  fails,  the  factor  shall  pay  his 
principal  for  the  goods,  unless  he  can  prove  he  was  ignorant 
of  the  party's  insolvent  condition,  or  that  he  sold  him  goods  of 
his  own,  &z;c ;  or  that  he  had  a  commission  from  his  principal, 
to  deal  with  him  as  if  it  were  for  his  own  proper  goods. 

And  a  factor  of  common  right  is  to  sell  for  ready  money,  .«  «  .  -, - 
unless  the  usage  be  otherwise,  and  even  perishable  goods.^  ^^^  9  Lee 
Willes  406  ;   3  Bos.  &  P.  489  ;    1  Bay.  294  5  3  Johns.  R. 
314;  2  Cain.  Er.  341. 

^  5.  In  this  case  A,  a  factor,  sold  B's  goods  in  his  own  name  3  Bos.  U  P. 
to  C;  he,  without  paying  for  them,  sent  another  parcel  to  A  ta^'J^°°^" 
sell  for  C,  not  having  employed  A  as  a  factor  before.     C  be-  MatUiews.' 
came  a  bankrupt,  and  his  assignees  claimed  the  goods,  C  so 
sent  to  A,  which  remained  unsold,  tendering  the  charges  on 
them.     A  refused  to  deliver  them,  claiming  a  lien  on  them 
for  the  price  of  his  goods  he  had  sent  to  C,  and  sold  to  him  ; 
the  balance  between  A  and  B  being  in  A's  favour.     C's  as- 
signees recovered  in  trover  against  A,  for  the  value  of  the 
goods  sent  him  by  C. 

^  6.  If  the  factor  sells  the  principal's  goods  at  a  less  price- ^^«vc8*D.  R 
than  directed,  yet  the  buyer  holds  them;  and  the  factor  in»|^i^f"'' ^' 
his  own  name  may  sue  him,  and  though  the  buyer  knew  they  '^ 

were  the  principal's. 

^  7.  Brokers,  A  broker  sues  for  a  commission  forgetting 
freight :  it  is  no  objection  the  charter-party  procured  was  such 
that  if  the  charterer  failed  to  procure  certain  licenses  the  voy- 
age would  be  illegal.  5  Taunt.  R.  521,  529,  Haines  v. 
Bush. 

^  8.  The  owner  of  goods  consigns  them  to  A,  directing 
him  to  pay  the  net  proceeds  to  B  ;  A  employs  C,  a  broker,  to 
sell  them  and  receive  the  money  ;  B  can  recover  from  C  only 
the  proceeds,  subject  to  the  same  deductions  and  allowances 
as  A  was  entitled  to  make  in  account  with  the  owner  consign- 
ing them.     5  Taunt.  R.  584,  587,  Blackburn  t^.  Kymer. 

^  9.  A  broker  is  employed  to  sell  goods,  and  sells  them  for 
a  bill  at  two  months,  and  himself  draws  on  the  buyer  for  the 
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Ch.  30,    amount ;  be  is  answerable  on  the  bill  to  the  principal.  5  Taunt. 
Art.  10.    R.  749,  75 J,  LeFevrev.  Lloyd.      . 

^^■y^^  ^10.  The  pits,  consigned  goods  to  their  fiictor,  who  for 
want  of  funds  to  pay  freight  and  duties,  agreed  with  the  defts. 
to  take  charge  of  the  goods,  pay  the  freight  and  duties,  and 
sell  the  goods,  and  have  half  of  the  commissions  on  the  sale  ; 
defts.  paid  the  freight  and  duties  and  received  the  goods  ;  after 
which  the  factor  become  a  bankrupt,  having  before  told  the 
defts.  the  goods  were  the  pits'.,  but  the  deft  sold  them.  Held, 
in  trover,  the  defts.  could  not  retain  for  freight  and  duUes,  af- 
ter deducting  the  balance  due  from  the  factor  to  the  pits,  at 
the  time  of  the  bankruptcy.  2  Maule  &  Sel.  R.  298«  301, 
Solley  &  al.  v.  Rathbone.  The  agreement  with  the  defts.  was 
a  fraud  on  the  pits. :  there  was  no  privity  between  them  and 
the  defts. 
10  Johns.  R.  ^11.  The  ph.,  a  merchant  of  New-York,  brought  atmni/i- 
wU  p^^'*  ti^  to  recover  of  the  defts.,  merchants  in  Martinique,  the  pro- 
b  aL '  ceeds  of  goods  consigned  ;  and  held,  if  a  factor  or  consignee 

inform  his  principal  of  the  sale  of  his  goods,  consigned  to  the 
factor  &c.,  he  may  wait  the  principal's  direction,  as  to  the 
mode  of  remittance  of  the  proceeds  ;  and  is  not  liable  to  an 
action,  till  in  defauh,  in  not  remitting  the  proceeds,  or  paying 
them  according  to  his  principal's  order.    The  defts.  often  ask- 
ed for  orders,  and  it  seems  they  conducted  according  to  the 
course  of  that  trade. 
Co.  L.89.—       Abt.  10.  Account  at  common  law  lies  against  a  factor  as 
t^ltt^lU ^^^^^  ^  h^Hifff  a«rf  A^  A««  *w  reasonable  allowance. 
BMts.  ^  1.  And  it  is  a  good  discharge  before  auditors  to  say  the 

ship  was  overloaded,  and  the  goods  thrown  overboard  in  a 
tempest.  Also,  that  he  was  robbed  of  them  without  his  fault 
or  negligence. 

^  2.  Where  a  factor  may  sue,  or  be  sued  in  his  own  name ; 
see  art.  1,  Gonzales  v.  Sladen  6^  al.     Where  he  may  be  a 
witness ;  see  above,  and  Peak6  on  Evidence  ;  and  Evidence, 
post. 
Bui.  N.  P.  ^  3.  Generally  a  factor's  sale  creates  a  contract  between 

li^I^fE?  ^®  owner  and  buyer.  Hence,  if  the  factor  sells  for  payment 
107, 106.  at  a  future  day,  and  the  owner  gives  notice  to  the  buyer  to 
pay  him,  the  owner  may  recover ;  but  it  may  be  otherwise,  if 
the  factor  sells  the  goods  at  his  own  risk  :  that  is,  to  be  liable 
to  the  owner  at  all  events,  and  if  the  buyer  never  pay.  This 
may  be  the  case  if  the  owner  give  a  del  credere  commission; 
for  then  such  a  sale  is  in  pursuance  of  his  authority  ;  but  if 
there  be  no  such  commission,  it  is  difficult  to  see  how  the  fac- 
tor, by  so  selling,  can  limit  to  himself  the  owner's  security. 

^  4.  A  factor  can  never  sue  or  be  sued,  or  plead  in  &uter 
droit.    If  be  sue  or  be  suable  at  all,  it  is  in  his  own  ri^t,  upon 
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his  own  contracts.  Hence,  in  pleading,  the  onlj  question  pe-  Ch.  30. 
cuhar  to  him,  is  the  question,  when  he  may  hwuelfsue  or  be  Art.  11. 
sued  in  his  own  name  ;  or  when  bis  principal  must  sue  or  be 
sued.  But  if  the  principal  call  on  the  buyer  of  the  factor  to 
pay  the  principal,  he  gives  up  his  claim  against  the  factor,  for 
not  pursuing  his  instructions ;  as  by  calling  on  the  buyer  he 
ratifies  the  factor's  sale.  Reeves'  D.  R.  S48 ;  Bui.  N.  P. 
130 ;  7  D.  b  E.  359. 

Art.  11.  Further  American  cases. 

^  1.  In  this  case  the  court  decided,  that  where  A  sent  cer-  a  Mass.  R. 
tain  lottery  tickets  to  B,  for  sale,  wifh  a  request  to  put  them  2li>  Brown 
into  such  hands  as  B  should  think  safe,  this  was  not  an  autho-  *' 
rity  to  sell  the  tickets  on  credit  at  A's  risk. 

^  2.  In  this  case  Pearce,  the  deft,  sent  his  ship,  Samuel  4  Mass.  R. 
Calder  master,  to  St.  Petersburg;  there,  June  19,  '803,  |J®» J*»_ 
Calder,  according  to  orders,  drew  bills  on  Pearce  for  25,000  pe^e. 
rubles,  balance  of  cargo  received  from  Blandow  &  Co.  for 
Pearce,  payable  at  Amsterdam,  at  Messrs.  Van  Staphorst  ii  Co. 
June  23,  1803,  Blandow  &  Co.  endorsed  said  bills  to  the 
phs.  thus,  "  pay  to  the  order  of  Messrs  Van  Staphorst  &  Co. 
value  in  account.  St.  Petersburg,  June  23,  1803,  (signed) 
Blandow  &l  Co."  No  payee  was  named  in  the  bills,  but  they 
were  delivered  to  Blandow  b  Co.  who,  as  above,  endorsed 
them  to  the  pits.,  who  as  agents  of  Blandow  &l  Co.  sent  them 
to  the  deft,  who  accepted  them.  The  third  count  stated  the 
contract  as  a  bill  drawn  by  Blandow  &  Co.  on  Pearce  in 
favour  of  the  pits.,  and  accepted.  And  on  this  count  the  pits, 
recovered,  *'  because  every  endorsement  of  a  bill  may  be  con- 
sidered as  a  new  bill  drawn  by  the  endorser  on  the  acceptor 
in  favour  of  the  payee  ;"  and  "  upon  an  express  promise  to 
pay  the  factor  of  any  one  for  the  use  of  the  principal,  the  fac- 
tor may  maintain  an  action  in  his  own  name."  *'  And  as  the 
endorsement  expresses  value  in  account,  if  the  endorsee  holds 
it  (ot  the  use  of  the  end<»rser,  he  is  his  factor  as  to  this  bill." 
"  If  Pearce  had  after  his  acceptance  paid  the  bill  to  the  prin- 
cipals, [Blandow  &l  Co.]  he  might  be  allowed  to  avail  himself 
of  such  payment  against  the  factor."  And  the  creditors  of 
Blandow  fa  Co.  could  not  discharge  Pearce  from  his  express 
promise  made  to  the  factors  of  their  debtors.  Pearce  was 
also  sued  as  trustee  of  Blandow  b  Co. 

^  3b  In  this  case  the  court  held,  that  when  A,  owner  of  a  «  Mass.  IL 
ship  abroad,  directed  B,  his  factor  here,  to  get  insurance  on  ^68,  Abra- 
her,  and  he  could  not  in  his  town  or  vicinity,  nor  did  be  obtain  venport  ^* 
it  in  more  distant  places,  where  he  limited  the  pretmom  below 
what  it  could  be  done  for,  B  was  not  liable  to  the  owner  for 
not  having  got  the  insurance.    The  defts.  lived  in  Boston,  and 
the  dbtaint  place  was  New  York. 
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Ch.  30.        ^4.  The  deft,  was  a  commissioo  merchant  in  Boston,  and 
Art.  11.    sold  as  tlie  factor  to  the  pit.  a  pipe  of  gin  to  one  Joseph  Chapia 
v.^*>rNJ  for  $81  36,  and  in  payment  took  bis  note  payable  to  the  deft* 
7  Mass.  R.  36,  q^  order  in  ninety  days.     Chapin  failed  before  the  note  be- 
V.  Tyler.        came  payable,  and  never  paid  any  dividend  among  his  credi- 
tors.    The  pit.  gave  no  particular  orders  as  to  selling  od 
credit.     It  was  proved  to  be  the  custom  in  Boston,  and  par- 
ticularly at  the  deft's.  store,  to  sell  on  credit  by  factors,  and  at 
the  risk  of  their  principals,  unless  an  additional  premium  was 
allowed  for  taking  the  risk  upon  themselves.     Verdict  for  the 
ph.,  because  the  deft,  had  received  from  Chapin  a  negotiable 
note  ;  and  a  new  trial  was  granted.     And  also  held,  that  evi- 
dence ought  to  have  been  admitted  to  prove  it  was  the  usage 
for  factors  to  take  such  notes  in  such  cases  on  the  account  of 
their  principals ;  though  it  was  allowed  that  such  a  note  taken 
for  goods  sold,  is  payment  as  much  as  cash,  and  that  by  it  the 
original  contract  was  merged  and  discharged.     And  the  Chief 
Justice  was  of  opinion,  that  the  deft,  was  not  liable,  on  general 
principles,  independent  of  any  usage  in  Boston. 

The  majority  of  the  court  went  on  the  principle,  that  the 
deft,  received  fhe  note  in  trust  for  the  pit.,  and  would  have 
become  personally  liable  to  him  for  the  amount  of  the  gin,  if, 
first,  he  had  neglected  seasonably  to  collect  the  note  :  2.  If 
he  bad  sold  or  disposed  of  it :  and  3.  If  he  had  refused  to 
assign  it  to  the  pit.  on  his  demanding  it  and  offering  to  pay  the 
deft,  his  commission  and  charges,  and  allowing  an  endorse- 
ment that  would  not  have  made  the  pit.  personally  liable  ;  for  in 
either  of  these  cases  the  deft.,  the  factor,  would  have  made 
the  note  his  own. 
7  Mass.  R.  ^  5.  Assumpsit  for  the  proceeds  of  eighteen  hogsheads  of 

Munson!*^"  molasscs,  the  property  of  the  pit.,  sent  by  his  factor  to  the  deft. 
Sugden*9        and  claimed  by  the  factor.   Notice  to  the  deft,  not  to  pay  him. 
13  F  ^4^2    H®'*^  ^''^^»  ^  ^*'®  ^y  *  f'^^or  creates  a  contract  between  the 
***      *    owner  of  the  property  and  the  purchasers  :  2  If  on  credit,  the 
buyer  may  not  pay  the  factor  after  notice  from  the  owner  not 
to  pay  him  ;  except,  3.   Where  the  factor  sells  in  his  own 
name  and  is  responsible  to  the  owner  for  the  price,  collected 
or  not :  or  4.    Where  he  sells  to  his  own  creditor,  there 
being  mutual  dealings  between  them.     Judgment  for  the  pit. 
^  6.  It  is  said  in  some  books,  it  is  doubtful  how  far  a  fitctor 
may  sell  on  credit.    It  is  true  there  are  authorities  both  ways ; 
but  the  general  principle  is  on  the  whole  settled,  that  a  factor 
cannot  sell  on  credit,  except  there  be  a  usage  and  course  of 
trade  to  justify  him  in  so  doing,  and  where  there  is,  principal 
and  factor  are  presumed  to  know  the  usage  aiid  to  understand 
.    the  business  will  be  done  according  to  it. 
R^ves^D.R.      ^  7.  Jf  a  factor  purchase  goods  at  a  price  higher  than  his 


FACTORS.  617 

instructions  irom  bis  principal,  but  be  receives  and  sells  tbem    Ch.  SO* 
at  a  less  price,  he  must  account  with  his  factor  at  the  price  be    jSrt*  11« 
gave  ;  for  by  receiving  and  selling  the  goods  he  adopts  the  fac-  K^^v^U 
tor's  purchase,  and  waives    his  right  to  reject  them ;   and 
this,  though  he  declares  he  will  not  allow  the  factor's  purchase. 
And  the  principal  will  not  be  permitted  to  say  he  received 
and  sold  them  as  the  factor's  agent. 

^  8.  One  as  a  factor  receives  goods  to  sell  for  another,  and  5/^"  ^^ 
no  special  orders  given  to  sell  for  cash  or  not  on  credit.  Held,  j^\\^^  \,^  ^q. 
he  may  sett  on  credit  for  the  period  usual  in  that  market,  and  ilerpoot.  See 
seUing  on  credit  in  the  usual  way,  and  using  due  diligence  to  ^j^  J  p^ 
ascertain  the  buyer's  solvency,  if  he  prove  insolvent  the  fac-  e.  12,  13^ 
tor  will  not  be  liable  ;  but  he  is  always  liable  for  his  due  dili- 
gence or  want  of  it. 

§  9.  Wherever  the  factor  by  his  own  acts,  by  mistakes,  or 
by  breach  of  trust  or  of  orders,  substitutes  himself  in  the  place 
of  the  principal's  debtor  or  the  vendee  of  goods  of  the  princi- 
pal sold  by  the  factor,  he  on  the  one  hand  is  liable  to  all  the 
engagements  of  such  debtor  or  vendee,  and  on  the  other  has 
every  defence  when  sued,  such  vendee  or  debtor  would  have  i^^Vjf'/f*' 
if  sued,  either  by  shewing  fraud  or  any  other  matter  of  de-  r.  Goaver- 
fence.     Therefore,  if  the  factor  sell  his  principal's  goods  by  neurkal  — 
his  express  direction  to  A  on  credit,  and  the  factor  takes  his  t63^\°i3.^ 
note,  and  refuses  to  deliver  it  to  hb  principal  when  demanded, 
the  factor  by  such  refusal  is  guilty  of  a  breach  of  trust  and 
substitutes  himself  in  A's  place  and  becomes  liable  to  his  prin- 
cipal for  the  contents  of  the  note  of  A,  and  whatever  defence 
A  would  have  if  sued  on  it,  the  factor  has,  and  he  retains  his 
right  to  deduct  his  commissions  be.  as  factor. 

So  if  the  insured  employ  a  factor  or  agent  to  settle  with  the  3  Johns.  Ce. 
underwriter  for  a  total  loss  on  a  legal  abandonment,  and  the  ^bPmooto' 
fector  misapprehend  his  principal's  instructions,  or  negligently  &  al. 
adjust  the  loss  with  the  underwriter  at  two  per  cent,  as  an 
average  loss  and  cancels  the  policy,  the  factor  becomes  liable 
to  his  principal  for  all  the  underwriter  was  liable  for,  that  is, 
the  total  loss. 

<J  10.   Wherever  the  factor  has  a  lien  on  his  principal's  4  Johns.  R. 
goods,  or  ship,  &c.  the  factor  may  convey  or  deliver  them  to  ^^ 
a  third  person  for  the  purpose  of  preserving  that  /ten,  though 
he  cannot  pledge  them. 

^  IK  A  merchant's  factor  promised  he  would  write  to  his  »^,""fHf^' 
principal  to  get  insurance  done.     Held,  this  did  not  bind  the  Ware!*  ^ 
principal  to  insure  ;  1  Wash.  23,  Hooe  &  al.  v.  Oxley  &  al. ; 
1  Cain.  342,  Molloy  421. 

^  12.  Where  a  principal  gives  written  instructions  to  his  scninch 
lactor,  he  will  be  justified  in   departing  from  them  by  the  416,  Manilla. 

2  Cain.  810,  Pnimmond  v.  Wood— 4  Dall.  889,  Walker  v.  Smith. 
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Ch.  30. 

An.  11. 


8  Cain.  2^, 
Liotard  o. 
Graves.  See 
Ch.  97,  a.  d. 
f.  11. 


1  Johns.  Ca. 
110. 


C  Dall.  136— 
4  Ddil.  136. 


3  Crencb 
416,  Manilla 
».  Barry. 


orders  of  a  general  agent.  But  generally,  the  factor  nmsi 
pursue  his  orders,  and  will  be  liable  for  any  injury  or  loss 
consequent  on  his  departing  from  them :  1  Bay  169,  Wikin- 
son  V.  Campbell ;  1  John.  Ca.  459  \  3  Cain.  238.  So  a 
merchant  who  accepts  a  conagnment  he  is  not  obliged  to  do, 
is  liable  for  a  loss  which  ensues,  if  he  do  not  obsenre  the  or- 
ders given  him.  If  the  agent  act  with  good  faith  his  orders 
are  liberally  construed. 

^13.^  But  a  factor  having  no  particular  instructions,  and  in 
whom  a  discretion  is  vested,  is  not  responsible  if  he  act  ac- 
cording to  the  best  of  hb  judgment,  and  is  not  guilty  of  any 
fraud  or  gross  abuse  of  the  confidence  placed  in  him.  If  a 
loss  ensue  from  mistake  or  error  of  judgment,  where  there  is 
no  lata  culpa  or  crtuia  negligentia^  his  principal  and  not  he 
must  bear  it.  And  if  liable,  he  is  excused  if  the  principal 
adopt  his  acts,  Fowle  &l  al.  v.  Stevenson  ;  1  Cain.  539,  Cod* 
wise  V.  Hacker ;  2  Cain.  Er.  36,  49,  63. 

^  14.  Several  distinct  merchants  residing  abroad  emploj 
a  factor,  and  empower  him  to  remit  by  merchandise  or  good 
bills  of  exchange,  as  he  might  judge  best.  He  remitted  by  a 
general  bill  payable  to  one  of  them,  with  separate  draits  oti 
him  in  favour  of  each  of  the  others.  Held,  a  good  remittance  ; 
but  materia],  tiotice  be  given  of  each  one's  proportion  to  the 
parties,  nor  is  the  factor  liable  if  the  drawer  was  in  good  credit 
when  he  drew,  though  he  fail  afterwards. 

^15.  A  factor  acting  according  to  his  instructions  or  not^ 
Error  to  the  Circuit  Court  in  Maryland.  The  pits  ,  Spanish 
merchants,  Jan.  27,  1798,  sent  instructions  by  Menendy,  the 
principal  agent,  to  the  deft,  to  purchase  for  them  20,000  quin- 
tals of  tobacco,  and  to  ship  it  as  soon  as  convenient  in  six  or 
more  vessels,  on  his,  the  deft's.,  account  and  risk,  and  as  his 
own,  (intention  to  cover  it  from  capture)  advised  to  consult 
said  Menendy  ;  and  added,  *'  you  will  take  care  to  seek  cap- 
tains of  fidelity,  American  born,  and  that  all  the  crews  be 
strictly  agreeable  to  law."  The  deft,  purchased  the  tobacco 
at  $10  50  a  quintal,  but  could  not  procure  American  vessels 
for  all.  Shipped  one  cargo  in  a  Moorish,  and  one  in  a  Danish 
vessel.  And  after  war  was  immediately  expected  between 
France  and  the  United  States,  shipped  one  by  Menendy's 
advice  to  a  neutral  Genoese  merchant,  and  on  his  account  and 
risk.  These  three  cargoes  were  captured,  and  pits,  saed  to 
throw  the  loss  on  the  deft,  for  a  departure  from  orders.  Judg^ 
ment  for  him,  as  his  instructions  justified  what  he  did.  The 
main  objects  were  to  protect  the  property  as  neutral,  and  for 
the  deft,  to  be  advised  by  said  Menendy,  pits',  confidential 
agent. 
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CHAPTER  XXXI. 


Ch.  31. 


THE  ACTION  OF  A8SUBIPSIT  FOR  FEES,  Ims.  CASES  IN  WHICH  IT 
LIES  OR  NOT,  PRINCIPLES  OF  THE  ACTION. 

^1.  It  has  been  decided,  that  a  quantum  wteruit  lies  for  i.^^'p'^' 

-^*-  .  '..^  ..^     Stockhold  V, 

teen.    As  for  serving  as  a  commissioner  on  a  commission  to  coiUngton.— 
examine  witnesses  when  appointed  on  the  nommation  of  the  2  sinl  I2a& 
deft.     The  declaration  sUted  that  the  ph.  at  the  deft's.  re- 
quest served  him  &c. ;  see  1  Esp.  8 ;  Ch.  144. 

^  2.  An  officer  must  execute  a  precept,  and  cannot  previ-  L?"^^^» 
oualy  demand  his  fees,  but  may,  after  it  is  executed,  though  ^^^^  ^* 
erroneous ;  for  the  error  b  not  the  officer's  fault,  and  when  he  Piommer.-^ 
had  done  the  business  he  b  justly  entitled  to  a  reasonable  ^  ^^*  ^^^^- 
allowance,  and  b  entitled  on  execution,  though  the  parties 
compromise  before  the  goods  are  sold,  and  after  the  seizure. 
5D.  &E.  470;  1  Cain.  192. 

^  3.  No  court  has  power  to  settle  the  fees  of  its  officers  so  I2  Mod.  609, 
as  to  conclude  the  subject.     But  on  a  suit  in  a  quantum  «€-  ^^"^«'•^- 
ruit  by  an  officer  for  his  fees,  the  judges  assessing  them  in  a 
reasonable  manner  may  be  good  evidence,  but  not  conclusive 
to  the  jury ;  but  after  once  found  reasonable  by  a  jury,  then 
thb  finding  may  be  conclusive  evidence. 

^  4.  There  is  no  fee  for  christening  or  burying,  unless  by  i  Salk.882» 
custom,  and  then  only  to  him  who  does  the  duty,  12  Mod.  171.  SU^^eV 

^  5.  General  principles  in  England  seem  to  be,  that  a  coun-  3  Bl.  Com. 
seUor  or  physician  cannot  maintain  an  action  for  his  fees.   But  ^T^nTafi 
our  practice  is  diflferent,  as  several  actions  for  fees  which  have  Eaaex,  Nov. 
been  supported  will  shew.     This  case  was  assumpsit  for  a  S.J.  Coart, 
doctor's  fee  for  delivering  the  deft's.  wife  in  a  very  difficult  ^'^oifper^ 
case,  and  judgment  for  the  pit.  on  argument. 

^  6.  In  thb  case  in  England  it  was  held,  that  a  physician  4T.  R.318, 
cannot  maintain  an  action  for  his  fees,  for  that  the  reward  is  Bolcot^e^ir. 
merely  honorary.     Likened  to  a  barrister's  case. 

§  7.  By  the  laws  of  the  Union  and  of  each  State  the  fees  lfa»]j*^^*^ 
of  office  are  generally  regulated  and  ascertained,  so  that  it  is  ^^  j^.  wbUe 
very  seldom  the  reward  depends  on  a  quantum  meruit  in  attending 
regard  to  officer's  fees  ;  but  h  is  otherwise  as  to  physicians  and  ^^d^hiiree? 
attomies  as  between  them  and  their  clients  be.  the  service 

§  8.  Where  attomies  have  a  lien  for  their  fees ;  see  Lien  being  void, 
and  Set-off,  Ch.  168,  a.  6;  and  debt  for  fees,  see  Debt,  Ch.  fo  nofee. 
144;  assumpsit  lies  for  attorney's  fees  on  3  J»  1.  7,  s.  1,  lo  Johns.  R. 
directing  bills  to  be  given.  ^' 
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Boyler  v. 
Dodswortb. 


2  Stnu  1027» 
BuUlrode  r. 
GUburn. 


7  Johns.  R. 
36,36, 
Mlntvre  v, 
TrambuU.— 
6  Bac.  Abr. 
166. 

2W.BI.U81. 
RaiDesv.Nei- 
8on. 


Loflft  433.— 
Loflft253. 
1  6alk.  330. 


Jl  D.  &  E. 
146, 160, 
Woodgate  v. 
Knatcbball.- 
Dougl.  40. 


6  Johns.  R. 
126,  Woods 
V.  Gibson, 


6  Johns.  R. 
SE62,  Adams  ?• 
HopUin. 


§  9.  Assumpsit  for  money  bad  and  receiyed,  to  recover 
back  fees  received  by  the  deft,  to  the  pit's,  use  as  belfry-sex* 
ton  &CC.,  an  office  for  life.  Held,  he  cannot  recover,  unless 
the  fees  demanded  be  known  and  accustomed  fees  annexed  to 
the  office,  and  such  as  the  legal  officer  himself  can  recover 
in  a  court  of  law  from  persons  bound  by  law  to  pay  such  fees* 
Hence,  the  remedy  extends  not  to  such  fees  as  persons  may 
give  or  not,  as  they  please,  mere  gratuities.  And  he  that  per- 
forms the  services,  officer  or  not,  for  which  the  gratuity  is 
given,  is  entitled  to  it  on  principles  of  natural  justice.  The 
gratuity  in  this  case  was*received  for  shewing  the  church  to 
strangers.  The  grant  permitted  the  ph.  to  shew  it,  but  this  is 
no  grant  of  an  office.  Where  an  usher  recovered  his  fees, 
see  2  Stra.  747  ;  Salk.  78 ;  Duppa  v.  Gerard. 

^  10.  If  fees  be  created  anew  after  deputies  are  appointed, 
not  they,  but  the  principal  is  entitled  to  them.  And  if  the  ph. 
have  a  remedy  upon  a  covenant  to  account,  he  cannot  bring 
assumpsit  for  monies  had  and  received,  for  he  has  a  remedy  of 
a  higher  nature  ;  and  if  the  deputy's  duties  are  increased,  it  is 
only  a  reason  for  a  new  contract. 

^  11.  In  levying  an  execution  the  deputy  took  more  fees 
than  the  law  allowed  ;  held,  an  action  lay  against  the  sheriff  for 
this  act  of  his  deputy ;  nor  was  it  necessary  to  shew  that  the 
sheriff  recognised  the  act  of  his  deputy,  3  Wils.  399  ;  1  D.  &■ 
E.  148,  159. 

^  12.  The  sheriff  is  not  held  to  pay  the  costs  if  he  acts- 
bond  fide,  and  requests  the  court's  assistance  when  he  tries  the 
question  of  the  deft's.  bankruptcy  between  his  assignees,  and 
the  pit.  is  liable  for  his  deputy's  breach  of  a  penal  statute,  1 1 
Cast  25,  Sturmy  t^.  Smith. 

{^13.  The  officer  is  not  entided  to  poundage  tillTthe  goods 
are  sold,  nor  can  he  detain  for  fees,  1  Ld.  Raym.  4  ;  nor  is 
the  sheriff  entided  to  fees  of  poundage  if  the  judgment  be 
irregular ;  see  Earl  v.  Plummer,  and  Peacock  v.  Harris } 
nor  can  a  deputy  sheriff  refuse  to  execute  process  till  his  fees 
are  paid. 

^  14.  If  it  appear  by  the  sheriff^s  return  of  an  execution 
more  fees  have  been  taken  for  the  levy  than  allowed  by  sta- 
tute, 29  El.  c.  4,  the  sheriff  is  liable  to  an  action  on  that 
statute  for  treble  damages  at  the  suit  of  the  party  grieved  ;  see 
2  W.  Bl.  832. 

^15.  The  sheriff  summoned  a  jury  for  the  Circuit  Court, 
but  was  out  of  office  before  the  return  of  the  venire.  Held, 
he  was  entided  to  fees  for  summonmg  the  jury,  but  not  for  the 
return  of  the  venire^ 

^16.  The  attorney  is  liable  for  the  sheriff's  poundage  on  a 
ca.  sa.  00  serving  the  execudon,  and  without  resorting  to  the 
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party  ;^4nay  be  a  good  rule,  if  the  atloiaey  employ  the  sheriffi    Ch.  31 . 
but  qusre,  if  the  party  himself  employ  hiau  K^y^J 

^17.  Honorary  fees.  The  origin  of  them,  so  far  as  our 
accouDts  extend,  was  among  the  ancient  Roomys,  in  some  cases 
derived  by  them  from  the  Greeks.  Among  the  Romans  they 
originated  in  patronage,  in  the  intimate  and  peculiar  connexion 
there  was  between  patron  and  client,  where  in  a  popular  gov- 
ernment so  much  depended  on  eloquence  and  good  pleading* 
Each  patron  had  his  clients,  whom  be  defended,  and  whose 
causes  he  plead  on  every  occasion,  and  as  in  the  nature  of 
things  there  could  be  no  uniform  fees  or  reward  regulated  hy 
law  or  otherwise,  the  recompense  the  client  made  to  his 
patron  was  a  matter  of  honour,  regulated  'not  by  law,  but  by 
the  feelings  and  confidence,  the  ties  of  friendship  and  liberal 
sentiments,  which  naturally  existed  between  persons  defended 
and  their  defenders.  This  connexion  between  patron  and 
client  was  also  political,  and  gave  the  great  men  in  Rome, 
especially  the  able  orators  and  pleaders,  an  influence  and 
standing  among  tlie  common  people,  of  which  now  we  can 
have  no  just  conceptions.  Some  of  the  clients  were  immensely 
rich,  and  ardently  sou^t  to  obtain  or  to  preserve  the  good 
opinion  of  their  fellow-citizens  in  a  popular  goverament,  and 
their  success  very  much  depended  on  the  exertions  of  their 
patrons.  Riches,  especially  in  the  provinces,  were  acquired 
in  a  manner  that  often  caused  their  possessors  to  be  vigorously 
attacked  and  impeached,  and  not  unfrequently  put  on  their 
trials  to  defend  them  and  their  characters,  and  sometimes 
even  their  lives,  where  every  thing  depended  on  the  most 
powerful  eloquence  and  pleadings.  Hence,  the  enormous 
honorary  fees  given;  sudi  as  authorized  Cicero  to  boast, 
that  he  received  more  than  a  million  of  dollars,  our  money, 
from  his  clients  in  presents  and  legacies  as  honorary  returns 
for  his  pleadings  for  them,  and  so  as  to  LucuUus  Atticus  and 
others.     Middleton's  Life  of  Cicero,  2  vol.  p.  514. 

§  18.  The  Roman  laws  at  tiroes  interposed  in  regard  to 
lawyers  and  their  fees.  For  a  long  time,  and  as  late  as  the 
time  of  Cicero,  only  one  was  allowed  to  argue  on  each  side. 
This  circumstance  led  to  immense  honorary  fees,  or  presents, 
or  legacies,  in  ovder  to  retain  or  secure  the  very  first  pleaders 
in  great  causes.  For  a  long  time  the  patroni  {deferuores) 
received  no  fees  as  such  in  particular  causes,  but  aU  in  pre- 
sents and  legacies. 

^  19.  In  Pliny  the  younger's  time,  two  pleaders  were  allow- 
ed on  each  side  in  cases  of  impeachments^  and  they  receiv- 
ed fees  in  his  time.  And  the  younger  attomies  were  employ- 
ed by  the  eminent  counsel  in  their  causes  in  the  usual  order 
of  the  business  of  the  bar.     But  some  emperors  after  Pliny's 
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Ch.  31.  time  strictly  forbid  fees  to  be  uken.  This'prohibitioii  led  of 
V/V^/  course  to  presents  and  legacies  from  clients  to  counsel,  espe- 
peciaUy  where  life,  character,  or  great  mterests  were  in  dan- 
Dig.  60, 18,  ger.  Justinian  limited  the  prtstmium  honorariumj  not  to  ex- 
«•  12--^-  ceed  a  hundred  aurei  for  each  cause ;  but  if  oothmg  was 
i|  16,  7.—^  '  promised  or  paid,  a  reasonable  compensation  was  recoverable. 
Dig.  3,  i,  4.  The  office  of  counsel  being  viewed  as  public,  a  counsellor  was 
compellable  to  undertake  and  act  in  a  party's  cause. 

^  20.  At  the  Roman  bar  and  in  conducting  causes,  there 
were  several  grades  of  persons  naturally  employed.  The 
counsel  were  patroni  or  defensores  -  tis  already  mentioned. 
They  were  the  orators  who  argued  the  causes  :  2.  Advocati^ 
that  is,  assistant  counsel :  3.  Procuratorei^  proctors  who  act- 
ed for  clients  that  were  absent,  and  managed  their  business 
for  them  under  special  powers  :  4.  There  were  atloniies  or 
agents,  gesiores  negotiorumj  appointed  generally  :  5,  Also 
cUents  had  on  the  spot  their  cognitarei  to  help  them  manage 
their  affairs.  It  is  not  to  be  understood  the  inferior  or  even 
middle  grades  thus  employed  in  conducting  suits,  prosecutions, 
and  impeachments,  received  only  honorary  compensation. 
Far  otherwise,  as  in  modern  times,  they  received  the  quid  pro 
quo  OT  reasonable  reward,  as  ascertained  by  law  or  by  custom, 
and  only  eminent  orators  and  pleaders  generally  depended  oa 
the  honorary  rewards  as  presents  and  legacies,  and  it  is  doubt* 
ful  if  even  these  did,  in  common  and  ordinary  buriness  on 
which  the  law  or  usage  could  conveniently  set  a  price.  Id 
Rome,  as  in  other  free  and  rich  countries,  there  was  one  com* 
mon  reason  (among  others)  for  honorary  fees  or  compensation. 
No  law  or  custom  could  fix  a  uniform  standard  of  compensa- 
tion, so  extremely  various  were  the  circumstances  of  great 
causes  and  of  counsel  and  clients  concerned  in  them.  Tbfis 
honorary  fees  in  certain  cases  very  naturally  grew  out  of  liti- 
gation and  the  connexions  above  stated.  This  natural  dktinc- 
tion  between  honorary  and  other  fees  has  been,  in  substance, 
continued  down  in  Europe  to  the  present  time,  and  in  a  con- 
siderable degree  in  this  country,  with  an  exception  as  to  lega- 
cies a^d  political  considerations.  In  Chorley  •.  Bolcot  the 
ph's.  counsel  viewed  the  Roman  practice  as  the  foundation  of 
the  English. 
Cro.  El.  69,  (^  21 .  In  this  case  of  assumpsit  three  judges  said  that  it  was 
M«rah  ».  adjudged  in  the  exchequer,  that  a  promise  of  £10  in  conside- 
^^^  ^  '  ration  of  counsel  given  to  one,  was  good,  though  the  counsel 
had  been  given  before.  But  in  2  Leon  1 1 1,  it  is  said«  fees  to 
counsel  are  now  considered  as  quiddam  honorarium  ;  a  pres- 
3  Bl.  Com.  ent,  not  a  payment ;  not  recoverable  by  law,  and  if  paid,  not 
recoverable  back.  The  ancient  Roman  orators  had  their  cli* 
ents,  and  practised  jfra^,  for  honour  merely ;  at  most,  to  gain 
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iafloeacei  '*  and  so  likewise  it  is  established  with  us,"  (cites    Cu.  31. 
DaviSy  Pref.  22,  and  1  Ch«  R.  38,)  ^'  that  a  counsel  can  main-  \,^y^j 
4ain  no  action  for  his  fees ;  which  are  given  not  as  locatio  vd 
e^ndudiOf  but  as  quiddam  honorarium  ;  not  as  a  salary  or  hire, 
but  as  a  mere  gratuity,  which  a  counsellor  cannot  demand 
without  doing  wrong  to  his  reputation,"  cites  Davis  23 ;  and  a.  d.  47, 
by  a  decree  of  the  Roman  Senate,  advocates  were  allowed  Tftcitos*  An- 
their  Aonororittm,  never  to  exceed  10,000  sesterces,  about  lJ^''£.    ^^' 
4355  ;  this  decree  was  passed  in  consequence  of  extravagant 
fees  demanded.    Tacitus  says  Samius  had  retained  Suillius, 
with  a  fee  of  ten  .thousand  crowns ;  and  other  very  extrava- 
gant fees  were  complained  of.     See  the  arguments  in  the  sen- 
ate, for  and  againls,  2  Mur.  Tacit*  p.  9,  10,  11 ;  by  these  it 
appears  that  some  few  rich  orators  employed  their  eloquence 
for  honour  and  influence  only,  among  the  Romans. 

§  22.  Assumpsit  by  an  attorney  for  fees  and  disbursements  ^  ^^^'^' . 
in  defending  suits  in  an  inferior  court,  also,  in  B.  R.  and  he  ^^|^^^^. 
recovered.    Deft,  pleaded  3  J.  1,  ch.  7,  directing  attomies  to 
give  bills  to  their  clients  one  month  before  they  sue  them. 
Held,  this  act  did  not  extend  to  inferior  courts,  nor  to  any, 
when  a  special  promise  is  laid,  or  there  is  an  imimul  compu" 
ta$nt.    As  neither  appears  in  this  case,  the  attorney  must 
have  recovered  on  an  implied  promise,  at  common  law.     So  Salk.  89, 
is  every  day's  practice  in  this  state.     So  Grigg  recovered  on  ^'i^ljjif^- 
the  same  principle,  and  the  court  refused  to  refer  an  attorney's  ^ 
bill  for  business  done  in  ope  court,  to  a  master  in  another. 
The  2  Greo.  II.  c.  24,  as  to  giving  bills,  does  not  extend  to 
conveyancing,  but  he  recovers  as  above.     Bull.  N.  P.  145. 

Fees  are  considered  certain  perquisites  allowed  to  officers  ^  Bae.  Abr. 
in  the  administration  of  justice,  as  a  recompense  for  their  ser-  cites ^'.L. 
vices,  ascertained  by  statute  or  by  ancient  usage  :  paid  by  the  906.— 2  Inst, 
king  anciently.    This  rule  held  only  to  his  officers  in  the  ad-  n«,2oe,209. 
ministration  of  justice. 

^  23.  All  fees  allowed  by  statute  become  established  fees,  |^%^*j 
and  officers  may  have  proper  actions  for  them.     So  are  all  h!  vn.  17.— 
that  have  been  allowed  by  courts  of  justice  to  their  officers,  Co.  L.868. 
as  a  recompense  for  their  labour  and  attendance.     See  Debt, 
ch.  144,  a.  15. 

^  24.  It  clearly  is  extortion  for  any  officer  to  take  more  for  10  Co.  108.  a. 
his  fees  than  the  law  allows ;  or  before  his  fee  is  due,  that  b,  f^^^'^^^' 
before  the  service  is  done  by  him ;  and  for  extortion  he  may 
be  indicted.     The  officer  must  perform  the  service  directed 
to  be  done  by  his  precept,  and  then  claim  his  fee. 

^  35.  Pilofi  contract  for  extra  fee$y  how  void.    In  New-  i  Caiiies*R. 
York  a  branch  pilot  contracted  to  assist  a  vessel  in  distress,  ^^^^^i 
for  a  certain  extraordinary  bompensation.     Held  void,  as  the  St   *' 
statute  of  the  state  made  it  his  du^  to  assist  in  such  cases  for 
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49,  8.  82. 
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erd. 

1  Caines*  R. 
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Frazler. 
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1  Caines'  R 
195,  per  LIf- 
iogston  J. 

9  Johns.  R. 
114,  116, 
Oosterfaout  v. 
Day. 


9  Johne.  R. 


his  legal  fe^s :  further  the  court  thought  that  such  contriciii 
might  lead  to  oppressions.  This  case  establishes  a  principle 
for  many  cases. 

^  26.  Promise  by  an  officer  agnimt  lavoy  is  void  ;  as  where 
a  constable,  having  an  execution  against  the  deft,  issued  from 
a  justice's  court,  promised  him,  if  he  would  deliver  property 
as  security,  not  to  sell  it  under  thirty  days  ;  this  promise  was 
contrary  to  the  duty  of  the  officer,  so  against  law  and  void. 

^  27.  A  contract  between  a  sheriff  and  his  deputy  to  allow 
yearly  a  stated  sum  to  the  sheriff,  in  consideration  of  the  ap- 
pointment, is  legal  and  operative. 

^  28.  Fees  on  levying  a  fine  cannot  be  collected  of  the  par- 
ty ;  but  must  be  charged  by  the  sheriff  in  lus  account. 

%  29.  If  he  levy  on  property  he  is  entitled  to  his  poundage 
on  the  full  sum  endorsed,  if  so  much  in  value  be  levied  on, 
though  he  do  not  sell,  by  reason  of  an  amicable  settlement 
made  by  the  parties. 

^  30.  But  he  loses  his  fees  on  a  writ  against  the  person^  if 
countermanded  before  served,  though  the  officer  may  have 
been  several  times  to  the  deft's.  house  to  arrest  him. 

^31.  How  the  officer  for  his  fees  may  look  to  the  attorney 
in  the  action.  This  he  may  do,  though  he  may  also  look  to 
the  client  in  the  first  instance,  and  if  he  elect  to  sue  the  at- 
torney without  a  demand  on  the  client,  especially  after  five 
years  elapsed,  and  no  such  demand  made,  there  is  a  waiver 
of  his  right  to  call  on  the  client. 

$  32.  The  sheriff  has  his  reasonable  fees  and  expenses  for 
bringing  up  a  former  sheriff,  on  an  attachment  in  not  returning 
process. 
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ASSUMPSIT,  FRAUDS,  THIS  ACTION  HOW  AFFECTED  BY  FRAUD. 

Art.  1.  Genertd  principles.  This  action  of  assumpsit  can 
never  be  defeated  hj  fraud  in  defence. 

$  1.  This  subject  has  been  cbnsidered  ah-eady  in  some 
measure,  and  is  here  introduced  in  order  to  notice  a  few  gen- 
eral principles,  material  in  this,  as  in  many  other  actions ;  as 
the  pit's,  action  may  often  be  founded  on  a  contract  tainted 
with  fraud,  or  said  to  be  so.    It  is  material  to  see  how  fraud 
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affects  contracts,  and  how  far  actions  may  fait  or  not,  by  rea-    Ch.  32. 
son  of  it.     4  H.  VII.  cb.  17  ;  6  E.  I.  cb.  11,  against  fraudu-     Art.  1. 
lent  recoveries.    21  H.  VUI.  cb.  15,  same.     13  E.  I.  cb.  4,   ^^^w^ 
to  preserve  dower.    9  R.  II.  cb.  3 ;  5  E.  III.  cb.  6  &c. 

§  2.  It  is  a  general  principle  tbat  ^*  fraud  or  covin  in  judg-  Ld-MansfieW. 
ment  of  law,  may  avoid  every  kind  of  act."     And  "  wbat  cir-  2  mot!  Ess."" 
cumstances  and  facts  amount  to  such  fraud  or  covin,  is  always  63,  Br^ht, 
fl  question  of  kvv  ;  and   courts  of  equity  and  of  law  have  a  ^r^'m^^^i"' 
concurrent  jurisdiction    to  suppress,  or  relieve  agaiost  fraud  f*  427/  ' 

and  there  must  be  ihe  same  construction  in  law  atid  equity. 

§   3^    And    a  judgmentj   award,   or    decree,   obtaitied  by  Bac.  Abr. 
fraud  shall  be  set  aside  as  null  and  voidj  except  as  to  the  par-  j  ^J^^  ^ 
ties  to  it,     Chipraan's  R*  63.  476. 

^  4.  Fraud  invalidates  as  much  in  a  court  of  law,  as  in  a  3  Co.  77.— 
court  of  equity  :   **  whether  a  transaction  be  fair  or  fraudulent,  *  ^*"''  "***■ 
is  often  a  question  of  law  ;'*  "  it  is  a  judgment  of  law  on  the 
facts  and  intents." 

^  5*  The  fraud  of  Uie  agent  is  the   fraud  of  the  principal^  4  T,  R.  sOf 
and  equally  avoids  the  act,  fraudulently  done.  ^^°^  *-  ^^^' 

^  6.  The  stj^tute  of  13th.  of  EL  relates  to  creditors,  and  siatuie»i3of 
the  27tb,  to  purchasers,  which  see  at  large   in  a  subsequent  KL  and  S7  of 
chapter.     These  statutes  have  been  adopted  here,  as  they  re-  Havley^^'' 
spectthe  avoiding  of  contracts;  and  even  if  not, the  iaw  is  as  laid  Cowp.  427» 
down  by  Lord  MansSeld,   in  the  great  case  of  Cadoean  c.  434,  c»dogan 
Kennel,  to  wit :  *^  the  principles  and  rules  of  the  common  /dw,  ijnwk.  P.  C- 
as  now  universally  known  and  understood,  are  so  strong  against  «^l|'  7i'— 2 
yrattd  in  every  shape,  that  the  common  law  would  have  attain-  i>7ohi^  r" 
ed  every  end  proposed  by"  these  statutes,  that  will  defeat  ev-  404. 
ery  deceitful  practice  in  defrauding  another  of  his  rights, 

1^  7.   Cases.     An  insolvent  person  assigned  over   his  effects  "*  '^'^*  *^i 
for  his  creditors,  and  the  phs*  signed  under  a  secret  agreemtnt  Lomajs.^ 
that  they  should  have  their  whole  debt.     The  court  held  that  «T.  R.  146, 
this  agreement  was  fraudulent,  and  that  no  action  lay  upon  it.  jj 'f|^*^  ''     "* 
It  was  a  coercion  on  the  defi,  and  a  fraud  on  tiie  other  credi- 
tors 5  but  otherwise,  if  only  a  share  had  been  agreed  for.     A 
sale  of  goods  by  covin,  even  in  market  overt,  is  void-    Cro. 
El.  86.  2  Inst.  713. 

<;^  3,  Assumpsit  on  a  note  for  £15,     The  pit.  wished  to  get  3T.  B.  S4SI, 
£100  for  his  goods ;  this  sum  the  defts*  could  not  advance,  "ff^^V^"  ^' 
but  they  contrived  to  sell  them  apparently  to  one  VVclsh,  for  4EasL37Sj 
£70,  to  get  him  to  advance  the  money  for  the  deft,  the  real  Leic«sterif, 
buyer ;  and  the  deft,  privately  gave  this  and  another  £15  dole  ^y'^^  3^^^  ^ 
to  the  ph,  for  the  goods*     Tliis  prwatt   agreement  was  un-  do,  466,—' 
known  to  Welsh,  and  was  a  fraud  upon  him,  to  induce  him  to  *  ^ "***"■  ^^- 
advance  his  money  ;  and  as  tlie  pit-  was  a  party  to  the  fraud,  _[  h.  BL 
it  was  held  that  he  could  not  recover.  &JT. 
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Ch.  32.       ^  9.  In  tbis  case  it  was  decided,  that  if  on  proposals  of  mW' 
Art.  1.     riage  between  two   persons,  a  note  is  given  by  a  third  person 
V,>-v^^  to  one  of  them,  without  any  consideration,  to  make  tbe  man 
1  w.  Bl.  863,  appear  rich,  and  to  promote  the  match,  but  with  no  intention 
MoDteSore  r.  jj  gfjaH  be  paid,  is  fraudulent  as  to  the  party  deceived  ;  yet 
It  IS  valid  against  the  giver ;  "  for  no  roan  shaU  set  up  his  own 
iniquity  as  a  defence,  any  more  than  as  a  cause  of  action. 
And  an  action  may  be  maintained  against  him  on  such  a  note  f 
and  when  arbitrators  ordered  such  a  note  to  be  given  up,  tbe 
court  held  that  they  were  mistaken  in  point  of  law,  and  direct- 
ed their  award  to  be  set  aside. 
12  Mod.  668.      ^  10.  So  if  one  who  is  iolvenij  under  a  pretence  of  tntolvmcy 

get  a  debt  abated,  it  is  a  fraud  in  equity. 
Fraud  is  a  ^  11.  So  if  one  take  a  mortgage  ofgoods^  debts,  Sic.  and 

quesUon  of  Joes  not  take  poisesston^  it  is  fraudulent^  and  he  cannot  re- 
ly'tf  D(fd?8^'  cover.  But  there  are  some  exceptions  to  this  rule,  which  sec, 
pate  as  to  the  post.  As  where  one  Harvest  and  Stevens  were  partners  in  i, 
oT^h  R.  brew-house,  and  in  the  utensils,  goods,  and  debts.  Harvest 
837._  for  a  valuable  consideration  mortgaged  Us  half  of  all  to  Pot- 

1  Wils.  260,    ter ;  but  Harvest  and  Stevens  continued  in  possession,  and 
RoK*  and  3   ^^''^^d  on  the  business  as  before  ;  Harvest  appearing  to  be 
Barr/ssi,      the  owner,  and  acting  in  aU  respects  as  owner,  and  as  he  used 
*^***c  ^^ar     *^  ^^  before  he  made  the  mortgage — he  became  a  bankrupt, 
on    on.  76.  jj^y  ^^^  Potter  had  no  title  against  the  assignees,  to  Harvests 
half  of  the  personal  estate  ;  for  a  '^  mortgagee  of  goods  mope* 
able,  and  choses  in  action,  is  the  true  owner  thereof,"  and  the 
same  ought  to  be  delivered  to  him,  as  much  as  may  be,  ^  by 
delivering  the  goods  themselves  specifically,  or  tbe  key  of  the 
ware-house  wherein  they  are,  with  the  possession  thereof,  and 
by  delivering  the  muniments,  bdoks,  and  writings,  relative  to 
the  choses  in  action,  and  enabling  the  mortgagee  to  reduce  tbe 
same  into  possession  by  action  or  suit."    As  Potter  did  not 
do  this,  but  suffered  Harvest  to  remain  in  possession  as  above, 
it  was  giving  the  mortgagor  a  false  credit,  and  so,  fraadalral 
against  creditors,  in  respect  to  the  moveable  goods,  and  cboses 
in  action. 
6  T.  R.  263,        ^  12.  If  a  creditor  agree  with  a  debtor  to  take  5s.  in  tbe 
Noyes!^  ^      pound,  on  his  assurance  that  his  other  creditors  will  do  the 
same,  and  they  will  not  do  it,  and  this  assurance  being  false, 
no  lotion  lies  on  the  agreement ;  nor  is  it  any  bar  to  idbe  for- 
mer right  of  action.      Any  gross  misrepresentation  of  foets 
makes  the  contract  void.    4  Dallas,  260. 
8  Co.  262,  ^  13.  In  this  case  A  recovered  a  just  judgment  agamsc  «i» 

Torner'scaie.  administrator,  for  £100,  and  would  have  released  for  £60; 
M*n*^r^— 1  *^®  administrator  preferred  to  delay  this  release,  to  jriead  the 
Binn.  602.      judgment  for  £100  against  creditors.     Adjudged  to  b^  as  to 
them  a  fraud  and  deceit.    The  administrator  ought  not  to  save 
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die  £40,  to  his  own  use.    He  is  a  mere  trustee  fer  the  eredi*    Ch.  33. 
tors,  and  ought  to  settle  the  estate  faithfully,  for  their  benefit.      Art.  1. 

The  usual  marks  of  fraud  are,  First,  where  the  gift  of  one's  V^VXi^ 
(oods  is  general.     3  Co.  80,  case  of  Twyne. 

Second.    If  the  donor  or  grantor  continue  to  poaea  and  2T.R.  69e. 
use  the  goods. 

Third.    If  the  deed,  or  bill  of  sale,  be  made  in  secret.        3  Co.  81, 

Fourth.    If  the  deed  be  made  on  any  implied  Crust  or  con-  CM°Hob  1 
fidence  in  favour  of  the  donor  or  grantor.  —Law  Gram. 

Fifth.     If  the  deed;,  or  sale,  or  gift,  be  made  while  an  ac-  ^^- 
tion  is  pending.     Therefore,  if  a  man's  goods  be  had  in  satis^  69.^  Co. 
faction  of  a  debt,  it  is  best  to  hare  the  thing  done  in  a  public  72.-2  Em. 
manner,  before  witnesses  of  credit,  and  the  goods  fairly  ap*  ^^^^ 
praised  at  their  just  value.  i  Camp.  R. 

^  14.  Though  a  grant  of  lands  or  goods  be  to  deceive  cred*  388. 
itors,  and  so  is  void  as  to  them ;  yet  it  is  ^ood  against  the 
grantor  and  his  representatives.     So  an  act  m  court  may  be 
iroid  for  fraud.    2  Bl.  Com.  441 ;  Law  Gram.   115  ;  3  Co. 
77,  Farmer's  case;  2  Cro.  271. 

^  15.  If  one  have  a  term,  &c.  and  make  a  voluntary  dispo^  Cowp.278, 

eition  ofitj  privately ^  and  then  offer  it  to  me  in  mortgage  for  a  ^^apman  v. 

debt  justly  due  to  me,  and  I,  having  a  hint  about  that  disposi-  -^^c^abe^ 

tion,  ask  him  concerning  it,  and  he  denies  it^  this  is  a  fraud  ;  879,  Evelyn 

and  his  disposition  is  void  withm  the  27th  of  El.  ch.  4,  and  I  iI*?P'^ 
•    lit  A  •  .  .1.1  ^  Crowe  SoO. 

bold  the  term.    A  mortage  is  a  purchase  withm  that  statute. 

This  mortgage  was  three  years  after  the  settlement,  4  Cruise 
379. 

^16.  In  this  case  of  assumpsit  for  goods  sold  and  delivered  2  T.  R.  287, 
it  was  decided,  that  if  a  creditor  take  an  absolute  bill  of  sale  ^^^'^' 
of  the  debtor's  goods,  but  agrees  to  leave  them  in  his  posses-  .-4Binii.268. 
sion  for  fourteen  days ;  in  that  time  the  debtor  dies,  where- 
upon the  creditor  takes  and  sells  the  goods.     Hold,  he  is  ex- 
ecutor de  son  tort ;  for  the  debtor's  continuing  in  possession 
is  inconsistent  with  the  deed,  and  fraudulent  against  creditors  ; 
that  it  is  a  general  rule  in  the  transfer  of  chattels,  that  the 
possession  must  accompany  and  follow  the  deed.     Hence,  if 
the  conveyance  be  absolute,  the  possession  must  be  delivered 
immediately ;  if  conditional,  it  will  not  be  rendered  void  by  the 
vendor's  continuing  in  possession  till  the  condition  be  perform- 
ed.   The  delivery  of  a  cork-screw  in  the  name  of  the  whole 
had  no  eflfect.    If  I  buy  a  debtor's  goods  at  the  sheriff's  sales, 
I  may  leave  the  debtor  in  possession  and  yet  have  title,  as 
where  one  Abum's  goods  were  taken  in  execution  and  put  up 
to  sale,  and  the  pit.,  his  brother-in-law,  bought  them  and  took 
a  bill  of  the  sheriff^  but  permitted  A  to  remain  in  possession  ;  ^*^^' 
held,  the  ph's.  title  was  good  against  Abum's  other  creditors ;      ' 
here  was  no  view  to  defeat  creditors. 
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is  cited  Bam- 
ford  V.  Baron. 


bougl.  88, 
Devon  o. 
Watts.— 
1  Wood's 
Con.417,418. 
— Co.L.36^ 
3  Co.  80.— 
2T.  a687. 

Mass.  S.  J. 
Court,  Not. 
Term  1799, 
Swinerton 
jr.  V.  Swiner- 
t0b^2  Bl. 
Com.  Cbr. 
Notes  39. 

The  same 
case  also. 
Mass.  S.  J. 

Court,  Not. 
1796,  Adams 
V.Adams,  and 
post 


Cowp.  434, 
435,  Cadogan 
V.  Kennett 


^17.  The  court  held,  that  if  one  assign  his  goods  to  tras* 
tees  for  sotne  of  bis  creditors,  and  he  is  to  remain  in  posses- 
sion one  year,  and  account  to  the  trustees  for  the  profits  of 
his  business,  this  is  fraudulent*  But  if  my  tenant  sell  me  cat- 
tle absolutely,  and  I  leave  them  with  him  to  pasture  for  me  at 
the  usual  price,  the  sale  is  good  as  to  his  creditors,  15  Mass, 
R.  244. 

^  18.  So  contracts  may  be  void  for  fraud,  though  there  be 
a  valuable  consideration,  and  even  possession  given. 

As  where  one  purchases  and  pays  a  valuable  consideration, 
he  has  no  title  or  right  of  action  thereby,  if  at  the  time  he 
knew  there  was  a  decree  for  the  thing  in  favour  of  another,  or 
that  another  had  a  deed  of  it,  though  not  recorded. 

^19.  In  all  these  cases  the  buyer  must  be  a  party  in  the 
fraudulent  intentions  to  cheat  or  deceive  others ;  for  however 
fraudulently  disposed  the  seller  or  debtor  may  be,  if  the  buyer 
or  creditor  is  innocent  and  honest  in  the  aflair,  his  title  is  good, 
(except  in  certain  cases  of  bankruptcy)  but  if  the  buyer  have 
reai^n  to  think  the  seller  in  debt,  this  may  b^e  evidence  of 
such  intentions.  ' 

^  20.  So  no  creditor  cap  object  to  a  conveyance  as  frau- 
dulent, unless  he  be  a  creditor  when  it  is  made,  for  if  then  not 
a  creditor  he  is  not  affected  by  it,  and  it  b  then  good  as  to  him, 
and  cannot  be  made  void  by  a  subsequent  fact ;  but  see  a.  2. 

^  21.  A  fraudulent  sale  of  A's  goods  makes  the  vendee 
executor  of  his  own  wrong  of  A  after  his  death,  2  Saund.  137. 
And  if  A  sell  and  deliver  goods  to  B,  insolvent,  on  his  false 
and  fraudulent  representation,  that  he  is  in  good  circumstances 
and  take  his  note,  the  sale  is  void,  and  A  may  replevy 
them  from  the  officer  who  has  attached  them  for  B's  creditors ; 
though  one  fairly  purchasing  them  of  B  might  hold  them, 
15  Mass.  R.  156,  159. 

%  22.  In  this  case  Lord  Mansfield  stated  the  law,  and  said, 
that  acts  against  fraud  ought  to  have  a  very  liberal  construc- 
tion in  order  to  suppress  it ;  that  by  the  13th  of  EU.  ''  no  act 
whatever  done  to  defraud  a  creditor  bt  creditors  shall  be  of 
any  effect  against  such  creditor  or  credit{N*s."  (The  27th  of 
£1.  is  the  same  as  to  purchasers.)  That  this  act  must  be  so 
construed  as  not  to  "  make  third  persons  sufierers,"  this  act 
is  not  against  any  bona  fide  transaction,"^  *^  and  where  there  is 
no  imagination  of  fraud,"  ^<  and  so  is  the  common  law ;"  but 
if  not  bond  fide  *'  a  valuable  consideration  will  not  alone  take 
it  out  of  the  statute.*'  And  so  if  the  possession  of  the  goods 
be  actually  changed,  yet  if  done  to  defeat  creditors,  the  trans- 
action is  fraudulent  and  void.  But  the  purpose  must  be  frau- 
dulent or  iniquitous ;  it  must  be  to  assist  one  man  to  cheat 
another.     <^  The  statute  says  not  a  word  about  possession.'* 
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But  the  law  sajrs,  if  tfi^  a  sale  of  goods  th0  vendor  coAlinue    Ch.  32. 
in  possession,  and  appear  as  the  wible  owner,  it  is  evtdeaee    jirU  1. 
of  fraud,"  ^'  beeauto  gooddfMtss  bjr  delivery."  "But  it  is  not  so  ^/vxJ 
m  the  case  of  a  lease,  for  that  does  not  pass  by  delivery  ;  see 
2  Bo6.  &  P.  ^9,  60,  and  viany  cases  cited. 

i^  23.  ^'  The  statute  of  27tb  of  El.  ch*  4,  does  not  go  to  This  statute  is 
voluntary  conveyances  merely  as  being  voluntary,  but  to  such  yo*I£^  '"  ^' 
as  are  fraudulent."    ^'  The  question  in  every  case  is,  whether  lo  Johns.  R. 
ilbe  act  done  is  a  bamAJide  tcaosaction,  or  whether  it  is  a  trick  ^^»  ^• 
and  contrivance  to  defeat  creditors^"     Possesskm  in  the  veo- 
4or  doea  not  prove  fraud  when  a  part  of  a  bk  trust  or  contract, 
«s  where  one  frtirly  seeures  the  furniture  of  his  house  in  trust, 
.and  remaips  ia  {)Dase8aiQia  of  that  and  his  house  in  jkursuance 
c/  the  deeds. 

^  24.  If  I  cootract  lo  sell  lands  to  A,  I  un  deeiued  in  lo  Mod.  6i8, 
equity  a  trustee  for  him  till  the  conveyance  is  executied.   And  Atcheriey  v. 
if  I  afterwards  sell  them  ioB^be  having  notice  of  the  preced-    ^™^^' 
ing  argreeroeot,  his  purchase  is  fraodukitf,  and  A  may  bring 
his  hill  against  B  for  a  specific  performance  ;  but  there  is  a 
question  if  thene  be  any  remedy  at  law. 

^  25.  In  this  case  it  was  decided,  that  a  voluntary  settle-  p^^J*  '^^^ 
ment  is  not  void  against  a  subsequent  purchaser  within  the  27th  ledge/  and 
of  £L,  k*  it  be  not  covinous  and  fraudulent ;  and  that  he  lo  be  post, 
within  the  act  must  be  a  £air  purchaser,  bondfide^  and  for  good  ^J  nsa  *" 
.  consideration,  as  marriage  or  money  &c.   More  at  lai^e,  Ch. 
iu9,  a.  9. 

^  26.  A  judgment  confessed  for  too  large  a  sum,  and  so  at.  R.e, 
apparently  void,  may  be  explained  by  evidence,  to  be  by  mis-  Pease  t?.  Nay- 
take^  and  so  valid.   What  is  not  a  purchase  within  27  EL,  Co.  ^^' 
L.  3,  Hatton  t.  Jones* 

§  27.  There  is  a  distinction  between  fraud  and  legal  dili-  ^  T.  R.  236, 
geuce.  Therefore,  if  the  deft,  owe  a  debt  to  the  plt.i  and  ^^^Z' 
.anotlier  debt  to  A,  and  the  pit.  get  judgment  against  the  debtor, 
and  be  then  goes  to  A,  his  other  creditor,  and  confesses  judg- 
ment  to  him,  on  which  he  gets  execution  and  levies  it  on  the 
day  the  first  pit.  would  have  been  entitled  to  execution,  and 
had  threatened  the  debtor  to  sue  it  out,  this  preference  the 
debtor  gives  A,  or  this  step  he  takes,  is  not  fraudulent  within 
the  13ihof  £1. 

$  28.  So  a  purchase  for  a  full  price  is  fraudulent  if  it  be  Watson  on 
made  to  wrong  a  third  person  ;  as  if  A  get  judgment  against  i^"  47.  '^ 
B  for  a  just  debt,  and  C  knowing  this  buys  B's  goods  for  a 
full  price  to  defeat  the  efiect  of  A's  judgment,  this  is  fraudu^ 
lent. 

^  29.  "  Again,  if  a  man  knowing  that  an  executor  is  wasting  1  Burr.  474, 
and  turning  the  testator's  estate  into  moneys  the  more  easily  ^**^'f7  'l. 

VOL.  I.  80  Dongl.  92. 
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Ch.  32.    to  run  away  with  it,  l)uy  rrom  the  executor  with  that  view, 
Art.  1.      though  for  a  full  price,  it  is  fraudulent. 

y^^Y^j       ^i  30.  But  a  creditor  may  attach,  get  a  mortgage,  a  bill  of 
sale  of  goods,  be.   from  his  debtor,  and  thereby  secure  his 
whole  debt.     This  he  may  do  even  under  the  bankrupt  sys- 
tem, but  (he  debtor  under  that  system  can  never  give  a  vol- 
untary preference.     Hence, 
1  w.  Bl.  862,      ^31.  Lord  Mansfield  said,  a  trader  before  an  act  of  bank- 
Compion  V,    ruptcy  committed  may  pay  a  fair  honest  creditor  in  money  or 
^     "^^        goods,  or  give  him  security. 

1  w.  Bl.  441,      ^  32.  But  if  the  bankrupt  assign  all  his  stock  in  trade,  it  is 
^s  ^^^'  void,  for  the  deed  of  assignment  makes  him  a  bankrupt ;  be 
"''   '        not  having  any  thing  to  trade  on.     The  deed  itself  is  an  act  of 
bankruptcy.     A  fraudulent  exception  of  a  part  does  not  alter 
the  case ;  but  a  trader  may  lawfully  assign  part  of  his  stock  in 
trade  in  favour  of  a  particular  creditor,  the  same  day  on  which 
he  afterwards  commits  an  act  of  bankruptcy.     As  where  a 
bankrupt  assigned  silks,  about  half  his  stock  in  trade,  to  his 
mother  io  secure  a  just  debt,  on  the  morning  of  the  day  on 
which  he  afterwards  committed  an  act  of  bankruptcy. 
1 W.  Bl.  6(K),      ^  33.  And  in  this  case  Lord  Mansfield  said,  a  man  may, 
AidereoD  ».     or  may  not  at  the  eve  of  a  bankruptcy  give  a  preference  to  a 
Same  ease  4  particular  creditor  ;  if  one  demands  first,  or  sues  or  threatens 
Burr.  2236.'     him,  and  he  prefers  without  fraud,  the  preference  is  good,  but 
--.Cowp.  117,  ^hen  ii  is  clearly  to  defeat  the  law,  it  is  bad.     A  bankrupt 
Fisher.— See  Cannot  of  his  own  head  make  a  preference.     Therefore,  if  he 
8  Wils.  47,     prefer  one  creditor,  in  sending  him  a  bill  by  post  without  his 
Lintov.Bart-  t^Q^iedge,  this  is  fraudulent  and  void  when  done  on  tiie  eve 
of  bankruptcy.    And  in  this  case  no  course  of  dealing  between 
the  parties  appeared  in  sending  this  note.     See  Bankruptcy, 
Ch.  18. 
6  T.  R.  420         $  ^*  '"  ^'^  ^^^^  ^^^  court  held,  that  where  one  having 
Estwick  V.      several  creditors,  conveyed  a  part  of  his  real  and  personal 
Si""  4*722  ®^^^®  ^  *  trustee,  in  trust  out  of  the  profits  to  pay  half  to  the 
'  '  '    '  grantor   and  half  to   certain  creditors  named,  not  meaning 
any  fraud  or  delay  to  other  creditors,  the  conveyance  was 
valid.     And  in  this  case  Buller  J.  said,  that  '^  fraud  is  some- 
times a  question  of  law,  sometimes  a  question  of  fact,  and 
49ometimes  a  mixed  question  of  law  and  fact."     In  this  case  it 
ivas  proved,  that  Lord  Abingdon,  the  grantor,  had  no  intention 
t6  defraud  or  delay  Townsend,  a  creditor,  who  questioned  the 
validity  of  the  deed,  and  no  other  creditors  appeared  not  pro- 
i^ided  for  in  the  deed ;  and  his  remaining  in  possession  of  a 
house  &c.  was  no  objection,  as  it  was  satisfactorily  explained. 
So,  valid,  though  to  the  intent  to  delay  a  creditor  of  his  execu- 
tion, 3  Maule  &^  Sel.  R.  371,  377,  possession  was  delivered. 
^  35.  The  statute  of  frauds  and  perjuries,  29  Ch.  U.  c.  2, 
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has  provided  for  sundry  contracts  being  io  writing,  and  has    Ch.  32. 
also  introduced  a  distinction  between  written  and  unwritten    Art.  2. 
contracts,  already  considered  in  chapter  11,  a.  2,  as  to  agree-  V^V^^ 
ments&c.  As  the  act  was  passed  for  the  suppression  of  frauds,  i  DaIIm  427. 
as  well  as  peijuries,  it  ought  to  be  liberally  construed  to  effect 
those  purposes. 

Abt  2.  Voluntary  and  fraudulent  eonveyaneei  and  settle^  ^^\^'y 
mentis  hoav  affected  by  a  further  $ale.     ^  1 .  In  tliis  action  the  1793^  Enex, 
pit.  claimed  the  estate  as  assets  of  his  intestate  for  his  credi-  Goodale 
tors.     The  deft,  claimed  it  as  a  fair  purchaser.     The  case  jf^^^^ 
was,  the  intestate,  Robert  Hooper,  A.  D.  1787,  when  insol-  Nichols, 
vent,  conveyed  the  land  in  question  to  his  son  Greenfield  ??®^j^'' 
Hooper,  by  deed  executed,  acknowledged,  and  recorded.     A  ^^  Parker  v. 
valuable  consideration  was  expressed  in  it,  but  it  was  proved  Pnrtrick. 
there  was  no  consideration  in  fact  5  but  that  it  was  a  voluntary  |fj|^"J^"" 
setdeipent  and  fraudulent  as  against  creditors.     The  son,  the  Hayward, 
grantee,  entered  and  was  seized  and  possessed  for  about  five  Pre-  Ch.  310. 
years,  and  then  sold  it .  bona  fide  to  the  deft,  for  a  valuable  JJ"^^^^" 
consideration  ;  these  facts  were  found  by  a  special  verdict,  p.  332. 
The  judgment  was,  that  this  after  sale  was  good,  as  it  was 
made  to  an  innocent  and  fair  purchaser. 

^  2.  In  this  case  Chief  Justice  Parsons  held,  second  bond  ^***-  ^  ^• 
fide  sale  good,  and  the  case  of  the  second  innocent  purchaser  Term,'  isoe 
is  better  than  that  of  the  first  innocent  buyer.     Swasey  sold  Suttoo  r. 
the  land  to  Farley,  his  son-in-law,  when  insolvent,  and  this  sale  ^^[^^' 
was  questionable;  Farley  sold  to  the  deft,  bona  fide.     The  12/ See 'a. 
pit.  levied  on  the  land  as  Swasey's.     Judgment  for  the  deft.  *^»  ••  *2.— 
This  second  sale  to  him  being  fair  and  honest,  was  valid  even  igglf  j*  johw 
if  the  first  was  not.     A,  buying  without  notice,  is  not  affected  Ch.  R.  213, 
by  the  fraudulent  purchase  of  his  seller,  and  if  B  sell  to  one  V^cS,  ^^^^^ 
knowing  the  fraud,  yet  his  title  is  good.  ' 

§  3.  So  if  one  make  a  covinous  settlement  on  his  son,  who  264.  Covin 
seUs  for  a  valuable  consideration,  and  afterwards  the  father  B.  4 — 
sells  to  another  for  money,  the  son's  sale  is  valid.    And  the  ^^^{^^' 
principle  as  to  personal  estate  is  the  same  as  it  is  as  to  the  134.— 2  Bac 
real.  ■^'•-  ^^* 

%  4.  The  pit's,  testator  owned  an  annuity  ticket  and  lost  it,  ?g^**^'  ^ 
aqd  the  deft,  came  by  it  bond  fide  for  a  valuable  consideration,  Herring.— 
and  judgment  for  him,  for  he  was  an  honest  purchaser  and  l  l«ev.  237. 
had  no  reason  to  suspect  it  was  the  property  of  the  testator. 

§  5.  So  a  gaming  bill  accepted  and  endorsed  to  an  innocent  ^2*^0^9^ 
endorsee,  is  good  against  the  endorser  ;  otherwise  if  sued  by  Hussey  r.  Ja- 
a  party  to  the  wrong.  A.  D.  1696.    Strange  1166  ;  9  Mass.  c«J^— • 
R.  1.     So  if  the  maker's  name  be  forged.  ids^^^       * 

^  6.  In  this  action  of  (Uiumpni  by  several  partners,  the  deft.  8  T.  R.  140» 
was  allowed  to  plead  in  bar  the  bankruptcy  of  one  of  them.  {^/I'^^.j"" 
Case.— Woodeis  Casein  ColvUe  v.Paiker.— Cro.  Jam.  IM,  Jaioo  9.  Jervb.— 1  Vera.  289. 
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9  Mod.  35, 
38,  in  Chan- 
cery, SfliTage 
V.  Poster. — 
2  Johns.  R. 
678.-9  East 
59,  Doe  V, 
Manning  & 
Hopkins. 


2  Esp.  292.— 
2  T,  R.  587, 
Edwards  v. 
Harben. 


aT.R.59«, 
Biiller  J. 


Add  further  held,  tbat  if  partrters  by  deed  assign  all  tbeir 
partnership  effects  &c.  to  trtistees  for  the  benefit  of  their  cred^ 
itors,  and  some  of  the  separate  creditors  of  one  paotner  do  not 
assent  to  it,  the  assignment  is  fraudulent  and  Toid,  not  ooly  as 
against  those  creditors  who  did  not  concur,  but  was  an  act  of 
bankruptcy ;  and  that  it  was  immaterial  whether  the  credi- 
tors who  did  not  concur  were  joint  or  separate ;  and  a  credi- 
tor of  one  partner  has  a  demand  on  then:  partnership  eikct!^ 
after  the  partnership  creditors  are  satisfied. 

?J  7.  It  has  been  held  in  the  Court  of  Chancery,  that  if  A 
owns  an  estate,  and  knows  it,  and  knows  that  B  is  baying  it  of 
a  third  person,  and  A  gives  no  notice  of  hb  right  to  B,  A  shaH 
never  after  be  permitted  to  set  up  his  right  to  avoid  B's  pur- 
chase, for  it  was  an  apparent  fivnd  not  to  give  notice  of  his 
title ;  and  infancy  or  coverture  is  no  excuse.  And  in  this  case 
another  strong  case  is  cited.  See  Ch.  62,  a.  5,  s.  7  ;  1  Ves. 
jr.  190. 

^  8.  A  voluntary  conveyance  without  a  valuable  considera- 
tion, by  27  £1.  c.  4,  is  fraudulent  against  a  subsequent  pur- 
chaser for  a  valuable  consideration,  though  with  notice  belore 
all  the  purchase  money  was  paid  or  the  deed  execufi^.  In 
such  case  the  law  presumes  fraud  "  without  admitting  s  ich 
presumption  to  be  contradicted.     Many  cases  cited. 

Art.  3.  Conditional  sales.  ^  1.  If  the  seller  remain  in 
possession,  according  to  the  usual  coin'se  of  business  or  the 
nature  of  the  transaction,  there  is  no  fraud.  As  where  Lord 
Montfort  on  his  marriage,  conveyed  his  household  goods  of  his 
bouse  in  town,  (among  other  things)  to  trustees  in  strict  settle- 
ment. His  wire's  fortune  was  £10,000,  equal  to  all  his  debts 
then,  and  the  goods  were  added  to  the  settlement,  his  t&kl 
estate  not  being  deemed  sufficient  for  the  settlement.  He  re- 
mained in  possession  of  these  goods.  The  deft,  was  a  credi- 
tor to  him  when  this  conveyance  was  made,  atid  took  the 
^Mds  in  execution.  The  trustees  brought  tirover  for  them, 
and  the  court  held,  tbat  the  13th  of  El.  was  only  intended  to 
operate  against  fraudulent  conveyances,  and  that  possessioit 
alone  was  not  evidence  of  fraud.  That  this  being  a  fair  and 
proper  settlement  could  not  be  deemed  void  under  that  statute. 
Not  done  "  with  a  view  to  defeat  credit<M^."  This  case  has 
been  often  recognised,  art.  4,  s.  7. 

^  2.  So  where  cows  were  settled  on  the  marriage  of  the 
pit's,  wife  on  certain  trusts.  Held,  not  liable  for  her  hus- 
band's debts.  "  When  the  deed  is  to  take  place  at  a  future 
time,  or  when  a  condition  is  performed,  the  possession  is  still 
in  the  vendor  by  the  deed,  and  is  consistent  with  it."  '*  And 
sach  possession  comes  within  the  rule  as  attending  and  fol- 
lowing the  deed  f  also  2  Bos.  &  V.  69,  60. 
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^  3.  There  is  another  case  of  dales  not  void  by  the  13  of    Ch.  33. 
EL,  though  no  possession  has  been  given  ;  as  of  ships  at  sea  ;    Art.  3. 
for  if  a  ship  be  at  sea  when  sold,  there  can  be  no  actual  de^  V^^v-K^ 
livery  of  her,  and  there  can  be  no  other  delivery  but  that  of  2  T.  r.  462, 
the  grand  bill  of  sale ;  and  this  amounts  to  a  delivery  of  the  « K^"*®"  ''• 
ship  itself;  for  it  is  the  next  best  act  that  can  be  done  to  give     ^  '°^' 
the  vendee  a  title.    This  was  a  mortgage  of  a  ship  at  sea,  and 
BoUer  J.  said,  **  the  grand  bin  of  sale  is  the  only  muniment  of 
the  property ;  by  the  vendee's  taking  that,  he  prevents  the  ven- 
dor from  defrauding  others.''     So  no  false  colours  were  held 
out  to  the  world.  In  this  case  **  the  ph.  took  possession  of  the 
ship  the  first  moment  she  arrived  in  port." 

*^  4,  But  do  not  these  cases  in  England  proceed  on  a  prin-  3  T.m.40S, 
ciple  that  does  not  hold  in  the  United  States  ;  the  principle  is,  S^"*Hibi^rt 
that  the  grand  bill  of  sale  is  *'  the  only  muniment  of  property"  &'ai! 
in  a  ship.  This  is  not  by  the  common  law,  but  by  26  Geo. 
III.  ch.  60,  sect.  17,  which  enacts,  **  that  when,  and  so  often 
as  the  property  in  any  ship  of  a  British  subject  shall  be  trans* 
ferred  to  any  other  British  subject  in  whole  or  in  part,  the 
certificate  of  the  registry  of  such  ship  shall  be  truly  recited 
in  the  bill,  or  other  instrument  of  sale,  otherwise  such  bill  of 
sale  shall  be  utterly  null  and  void  to  all  intents  Imd  purposes." 
By  this  act  property  in  a  British  ship  can  pass  from  one  Brit- 
ish subject  to  another  in  no  manner  whatever,  but  by  a  bill  of 
sale  with  her  registry  truly  recited  therein.  4  Cranch  48,  69, 
United  States  v.  Willing  b  Francis.  Held,  if  an  American 
registered  ship  be  sold  while  at  sea  to  a  citizen  of  the  United 
States,  there  need  be  no  bill  of  sale  or  new  register  till  she 
returns  to  some  port  in  them,  and  there  is  no  fraud  &c.,  see 
Ch.  234,  a.  12,  s.  23. 

^  5.  But  this  is  not  the  law  of  the  United  States  as  in  tlie 
following  case. 

^  6.  This  was  an  action  of  replevin  brought  by  the  pits.  Mass.  S.  Jud. 
against  Turil,  a  deputy  sheriff;  and  the  court  held,  our  ships  J„°fxeiTO*' 
may  be  conveyed  at  common  law,  as  it  respects  proper^.  1795,  Brown 
The  case  was,  Turil  attached  the  brig  Lark  as  the  property  ^  Thomdikc 
of  Thomdike  &  Farrar,  at  the  suit  of  General  Fish  ;  the  pits.,  see  Cb.  101 
Brown  &  Thomdike,  replevied  her  as  their  property.     Turil  a.  6,  s.  23.—' 
pleaded  that  she  was  the  property  of  Thomdike  &  Farrar.  The  4®^**^  ^^^ 
pits,  replied,  that  she  was  their  property — and  issue.  A  special  eral  cases.— 
verdict  found  that  the  pits,  gave  a  bill  of  sale  of  her  to  Thorn-  7  Johns.  R. 
dike  b  Farrar ;  but  that  the  registry  was  not  inserted  in  it.  ^'      . 
The  question  was,  if  this  bill  of  sale  conveyed  the  property  to  ^nttr  ilTnoT" 
d)em,  and  the  court  decided  that  it  did,  as  being  good  at  evidence  of 
common  law,  and  that  it  was  not  made  void  by  the  act  of  ^^^^^^P*^* 

14  Johns.  R.  201,  Sharp  v.  U.  S.  Ins.  Co.— 4  Tann.  662.-8  East  10.— 14  East  226.  - 
16  BMt  160,  sttd  cues  therein  cite<i 
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Congress  of  Sept.  1,  1789,  sect.  11,  which  entcted,  *^that 
whenever  any  such  ship  or  vessel  shell,  in  whole  or  in  part, 
be  sold  or  transferred  to  any  person  or  persons,  the  certificate 
of  the  registry  of  every  such  ship  or  vessel  shall  be  recited  at 
length  in  the  instrument  of  transfer  or  sale  thereof,  and  in 
default  thereof  such  instrument  of  sale  or  transfer  shall  be 
void,  and  such  ship  or  vessel  shall  not  be  deemed  or  denomi- 
nated a  ship  or  vessel,  entitled  to  any  of  the  benefits  or  advan- 
tages of  a  ship  or  vessel  of  the  United  States."  And  the 
court  further  said,  that  this  last  part  of  the  clause  made  the 
bill  of  sale  to  Thorndike  U  Farrar  void  only  as  to  benefits  in 
custom-house,  and  not  as  to  the  transfer  of  property ;  and 
herein  is  the  material  difference  between  our  act  and  that  of 
the  26  Geo.,  which  makes  a  bill  of  sale  without  a  registry 
inserted,  void  to  all  purposes. 

^  7.  Yet  three  years  before  the  26th  of  Geo.  passed.  Lord 
Mansfield  said,  a  mortgage  of  ships  abroad,  or  of  goods  on  the 
high  seas  by  a  trader,  is  good,  notwithstanding  the  21st  of 
James  I,  ch.  19,  sect.  11,  though  possession  has  not  been  actu- 
ally delivered,  '*  for  a  bill  of  sale  is  all  the  possession  that  can 
be  delivered  till  the  ship  comes  home." 

Articles  of  conveyance  may  be  set  aside  for  evident  fraud 
and  imposition,  and  so  for  imposition  and  public  inconvenience, 
as  in  buying  sailor's  prize  money  S^. 

Art.  4.  Further  American  cases  as  to  frauds,  k^  1.  This 
was  a  real  action  for  land ;  this  land  the  pit.  had  taken  in  exe- 
cution against  one  Lennel,  Oct.  2,  1800,  under  whose  deed 
the  deft,  claimed,  dated  Nov.  3,  1798.  Held,  that  though 
this  deed  was  void  as  to  creditors,  yet  it  was  not  to  be  avoided 
by  a  creditor,  the  consideration  of  whose  debt  was  illegal.  The 
pit.  was  nonsuited. 

%  2.  In  this  action  the  court  held,  that  a  colourable  sale  and 
transfer  of  personal  property,  though  void  as  against  the  ven- 
dor's creditors,  does  not  amount  to  an  act  of  bankruptcy,  unless 
executed  by  a  fraudulent  deed  or  conveyance  ;  that  the  con- 
cealment of  goods  to  prevent  their  being  taken  in  execution 
must  be  actual,  not  constructive,  and  by  the  bankrupt  himself. 
%  3.  The  court  decided  in  this  action,  that  to  enable  a 
party  to  a  sale  or  exchange  to  avoid  it  for  the  fraud  of  the 
other  party,  the  party  attempting  to  avoid  it  must  return 
all  he  has  received  in  virtue  of  it ;  for  by  retaining  any  part  he 
affirms  the  contract,  and  he  cannot  affirm  an  entire  contract 
in  part  and  avoid  it  in  part. 

\  4.  In  this  case  it  was  decided,  that  a  bona  fide  convey- 
ance by  deed  of  a  vessel  and  cargo  abroad  at  the  time,  is  valid 
against  creditors,  if  the  vendee  take  possession  thereof  without 
delay  on  the  return  of  the  vessel : — that  there  is  no  difibience 
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between  the  grand  bill  of  sale  used  in  England,  and  the  bill  of   Ch.  33. 
sale  used  here  in  conveying  vessels.     The  bill  of  sale  in  this    Art.  4. 
case  was  a  mortgage,  and  the  vessel  was  in  Charleston,  South  V^^V^^ 
Carolina,  and  returned  to  Gloucester  where  the  mortgagees 
took  possession.     She  arrived  the  4th,  and  they  took  posses- 
sion the  1 8th,  and  this  was  deemed  due  diligence.     From 
Gloucester  to  Portland  was  over  100  miles. 

§  5.  In  this  case  the  court  held,  that  if  one  have  a  fraudu^  6  Mass.  R 
lent  contract  and  get  judgment  oh  it  and  execution,  and  sue  ^'J^^^ 
the  sheriff  for  a  false  return  of  the  execution,  he  having  paid 
money  of  the  judgment  debtor  to  another  creditor  on  execu- 
tion, and  having  returned  the  first  execution  unsatisfied,  may 
in  his  defence  shew  such  fraud  in  favour  of  the  other  credi- 
tor who  has  indemnified  him,  for  the  judgment  being  fraudu- 
lent against  the  creditors,  any  one  of  them  on  whom  it  is  a 
fraud  may  prove  it,  and  if  he  indemnify  the  officer,  he  may 
shew  the  fraud  for  him  be.,  as  the  officer's  case  is  then  in  fact 
his,  as  the  officer  is  employed  by  the  creditor. 

§  6    By  these  laws  all  fraudulent  deeds  or  conveyances  of  JJ^^-  ^^^^^ 
any  lands  &c.,  made  "  to  defeat  any  man  of  his  due  debts  or  1541/ 
legacies,  or  from  any  just  title"  were  made  void.    And  so  was 
the  law  of  Connecticut,  so  was  the  province  law  of  1692. 

^  7.  The  possession  of  goods  by  the  vendor  after  sale  is  only  ™**''^'*  ^* 
primA  facie  evidence  of  fraud.     This  possession  in  the  vendor  v.Paxton?but 
throws  the  burden  of  proof  upon  the  vendee  to  prove  the  sale  iCraocbaoo. 
was  a  fair  one.     This  is  according  to  the  general  course  of  the 
best  authorities  ;  as  where  the  tenant  mortgaged  bis  furniture 
be.  for  security  for  his  rent,  but  remained  in  possession  be. 

^  8.  So  a  parol  promise  X6  pay  for  the  improvement  of  5  Johns.  R 
land  is  not  within  the  statute  of  frauds,  for  a  promise  to  pay  27^Friar  1. 
for  these  improvements  is  not  the  ground  of  claim  of  any  borgh  ° 
interest  in  or  out  of  lands,  though  it  is  concerning  land. 

^  9.  In  this  case  the  pit.  owned  ^  of  the  coasting  sloop  e  Mass.  R. 
Lydia,  and  Edward  Allen  |,  Burbeck  master.  April  16, 1810,  fl^^^'''^ 
she  being  at  Manchester,  seven  miles  from  Salem,  Allen  mort- 
gaged his  f  to  Putnam,  to  secure  him  as  to  his  endorsements 
of  Allen's' notes ;  both  lived  in  Salem.  About  an  hour  after  this 
mortgage  was  made  by  a  bill  of  sale,  Webb  b  Beadle,  bona 
fide  creditors  of  Allen,  attached  his  4,  and  the  officer,  Dutch, 
remained  in  possession  till  replevied  by  the  pit.  After  a  few 
days  she  came  to  Salem,  and  immediately  on  her  arrival  there 
the  pit.  took  possession  on  board  and  notified  his  sole  property. 
Held,  his  title  was  valid,  and  not  fraudulent. 

^10.   Where  the  vendor^s  possession  is  but  presumptive  evi-  CQ^j[%^y^' 
dence  of  fraud.     Facts — In  1782,  John  Waite  was  indebted  1792,  Wm. 
on  book  to  his  father  ;  they  settled,  and  said  John  gave  his  Waiter.  Had- 
promissory  note  to  him  for  the  balance,  about  X360 ;  said  ^^af^' 
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John  apparently  was  in  gocMl  etreumstanoes  till  1786.  In  Jinw 
1789,  he  became  insolvent,  and  the  father,  dien  dd,  endoraed 
bis  said  note  to  the  plL,  his  other  son ;  be,  in  Jane  1789,  had 
the  goods  appraised  by  two  men,  then  in  the  house  of  R.  Ho- 
man,  father-in-law  of  said  John,  and  had  been  pot  there  bf 
him  a  few  days  before  he  gave  the  pit.  a  bill  of  sale  of  them. 
The  goods  conveyed  by  it  appeared  to  contain  the  chaise,  and 
all  the  household  furniture  of  the  said  John  ;  the  amount  thereof 
was  endorsed  on  said  note.  There  was  a  formal  delivery  of  the 
goods,  but  no  removal  of  them,  and  they  remained  some 
months  in  Homan's  house.  Feb.  26,  1 790,  the  pit.  leased 
them  for  a  year  to  said  John;  and  Sept.  1791,  they  were 
attached  as  his  property  by  Hudson,  at  the  suit  of  Samuel 
Parkman.  William  Waite  claiming  them  under  said  bill  of  sale, 
replevied  them.  Hudson,  the  officer,  pleaded  property  iu 
said  John,  denied  the  ph's.  property  and  avowed  for  a  return, 
pit.  replied  his  property  and  issue.  Judgment  kx  the  ph.,  and 
held,  1.  As  the  deft,  had  possession,  he  must  have  a  return  ; 
unless  the  pit*  proved  property  in  himself :  2.  By  the  statute  of 
James,  possession  left  with  the  bargainor,  if  a  bankrupt,  is 
absolute  evidence  of  fraud  :  but  3.  By  the  13th  of  Elizabeth, 
possession  left  with  him  is  only  presumptive  evidence  of  fraud, 
to  be  left  to  the  jury  :  4.  This  sale  being  openly  conducted, 
and  for  a  vduable  consideration,  had  been  clear  of  all  doubt 
as  to  fraud,  if  the  pit.  had  taken  the  goods  into  liis  own  hands 
and  kept  them  :  5.  Under  all  the  circunistances  of  the  case  the 
c|uestion  was,  if  the  sale  was  fraudulent  and  to  the  injury  of 
third  persons,  and  it  was  properly  found  that  it  was  not :  ^. 
Held  also,  an  insolvent  debtor  might  legally  convey  his  pro- 
perty fairly  to  pay  one  creditor  in  particular. 

^  U.  If  A  be  insolvent  and  owe  debts,  and  convey  his 
estate  to  his  sons  and  take  their  notes  for  the  purchase  money, 
the  creditors  of  A  may  levy  on  the  estate  as  his,  being  credi- 
tors at  the  time  of  the  conveyance,  and  if  one  creditor  levy  on 
one  part,  and  another  on  another,  they  are  witnesses  (ot  each 
other  to  prove  the  conveyance  was  fraudulent  and  to  wrong 
the  grantor's  creditors. 

^\2.  Material  question— what  facts  make  a  creditor,  who 
may  shew  a  sale  of  property  void  i  The  pit.  proved  he  was  a 
creditor  to  A  and  B ;  August  10,  1787,  when  they  made  the 
deeds  to  the  deft,  the  pit.  alleged  were  fraudulent.  April 
1791,  he  got  judgment  against  each,  on  which  he  levied.  The 
said  deeds  were  proved  to  be  fraudulent  in  regard  to  credi- 
tors ;  but  it  was  denied  the  pit.  was  a  creditor,  because  he  as 
an  administrator  on  a  certain  unsettled  estate,  to  which  A  and 
B  were  two  of  the  heirs,  owed  them  oh  account  of  the  distri- 
butive shares  in  it,  as  was  several  years  after  proved,  as  much 
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lis  his  debts  tgainst  diem.  Several  points  were  decided  :  1.  Ch.  32. 
If  A  make  a  conveyaoce  to  B,  in  trust  for  A,  it  is  fraudulent  Art.  4. 
as  to  creditors  theu  existing :  2.  If  A  make  an  absolute  or  \^^y^x^ 
mortgage  conveyance  to  B,  securing  to  him  his  future  ad- 
vances, it  is  fraudulent  and  void  on  the  face  of  it,  and  being 
void  for  part  (such  advances)  is  void  for  the  whole  :  3.  If  A 
make  a  mortgage  conveyance  to  B  to  secure  to  him  a  debt 
unliquidated,  and  no  documents  referred  to,  to  govern  the 
amount,  it  is  void,  as  the  parties  in  liquidating  the  amount 
might  make  it  what  they  pleased  to  the  exclusion  of  creditors. 
It  will  be  observed,  that  in  proving  the  ph.  was  not  a  creditor, 
facts  were  taken  into  view  not  known  when  said  conveyances 
were  made.  And  the  distributive  shares  he  was  found  in  the 
final  settlement  to  owe  as  administrator  to  A  and  B  were  made 
to  balance  his  demands  (judgments)  in  his  own  right  against 
them  recovered,  and  executions  thereon  levied  some  years 
before  said  shares  were  finally  decreed.  See  art.  10,  s.  9, 
where  for  future  advances  may  be  good. 

§  13.  Process  obtained  by  fraud  is  voidj  and  affords  no  Maw.  S.  Jod. 
protection.     As  where  Bradley  and  A  B  were  prosecuted  for  xerm'  nSe 
violently  assauking  Southwick,  a  constable,  in  the  execution  Bradley's    ' 
of  his  office.     Severally  pleaded  not  guilty,  and  found  guilty.  *^*^- 
The  constable  had  a  writ  against  Bradley  and  was  directed  to 
attach  his  goods  in  his  shop.     He  entered  it  and  informed  B 
of  his  business,  and  laid  his  hands  on  some  of  the  goods  to 
attach  them.     B  to  gain  time,  proposed  a  settlement  when 
the  attachment  was  incomplete,  and  got  a  writ  against  S.,  the 
constable,  on  a  note  of  about  $5  he  owed  B,  and  then  came 
with  another  constable  A  B,  and  arrested  S.  for  the  debt  and 
turned  him  out  of  the  shop  and  handled  him  very  roughly. 
Held,  that  the  second  writ,  though  for  a  just  debt  to  arrest 
Southwick,  was  a  fraud  on  the  first  process,  and  void,  and  an 
aggravation  instead  of  a  justification,  at  least  as  to  Bradley. 

^  14.  Who  is  not  a  purchaser  within  the  27th.  of  EUza-  »  Man.  It 
beth  c.  4.     Not  one  who  knows  of  a  conveyance  of  property  f^pVTSerfc 
he  attempts  to  impeach,  and  purchases  afterwards.    As  where  ai. 
a  father,  in  consideration  of  natural  affection^  conveyed  lands 
to  his  son  ten  years  old  ;  the  father  then  having  other  real  es- 
tate, sufficient  to  support  himself  and  family,  and  not  incum- 
bered with  debts,  and  continuing  with  his  son  in  the  occupa- 
tion.   The  creditor  of  the  father,  who  levied  on  the  estate  as 
his,  had  notice  of  the  said  conveyance,  before  the  father  be- 
came indebted  to  this  creditor.     Held,  the  said  conveyance  to 
the  son  was  valid,  and  not  fraudulent,  and  that  this  creditor 
had  no  right  to  complain.     The  creditor  contended  he  was  a 
purchaser  within  the  27th  of  Eliz.     That  act  applies  here,  for  i  Craoeh 
in  all  the  states,  nearly,  the  state  statutes  against  firauds,  as  to  ^^^* 
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Jos.  lost.  L. 
1,  t.  6,  &c. 
See  Ch.  226, 
A.  5,  8. 32. 
Who  is  a 
creditor  in 
Maleficio^ 


4  Craise  878, 

878.— Cro. 

£1.  860  — 

Cro.  J.  156, 

Woodie's 

Case 

Ch.  126,  a.  6, 

s.  40.— Ch. 

82,  a.  1,  8. 16. 

—4^  Cruise 

406. 


4  Cruise  3^, 

3SS,— 3  Co. 
35f  UptOQ  V. 

Bfti«ett. 


4  Cruise  888, 
334t  Grit^u 
r*  Slanliope. 


pi^chasers,  are  intended  to  be  co-eztensnre  wA  tfie  ISfh  of 
Eliz.  as  to  creditors^  and  27th  of  Elis^.  as  to  purchasers ;  there- 
fore, in  this  case,  on  Virginia  law,  the  Supreme  Court  of  the 
United  States  said,  "  those  acts  are  considered  as  only  declar- 
atory of  the  principle  of  the  common  law,  hence,  apply  to  this 
case." 

Several  cases,  as  will  be  seen,  hold  that  purchasers,  under 
the  27th  of  Eliz.  may  look  back  to  a  state  of  things,  before 
they  became  purchasers,  or  any  way  concerned  in  the  estate. 
These  acts  probably  had  their  origin  in  the  Roman  law,  by 
which  one,  to  have  a  right  to  complain,  must  have  been  a  cred- 
itor at  the  debtoT^s  saltj  to  impeach  it,  be. ;  therefore,  where 
a  debtor  manumitted  his  slaves,  and  was  then  clearly  folven^, 
and  then  became  intolvent^  his  manumission  was  held  to  be 
valid,  for  it  was  fair  when  it  was  made ;  and  an  insolvent's 
sales  were  deemed  valid  as  to  all  but  those  who  at  the  time  of 
it  were  his  creditors  \  and  as  to  them,  if  the  debtor's  manu- 
mission left  him  clearly  solvent ;  but  if  imolvent^  then  his 
manumission  was  in  fraud  of  bis  creditors,  especiaUy  if  he 
meant  to  defraud  them. 

It  will  be  observed,  that  our  Supreme  Judicial  Court  adopt- 
ed the  same  principle,  in  Adams  v.  Adams :  unquestionably 
the  true  principle.  And  though  Adams  3d  claimed  as  a 
creditor,  he  also  claimed  as  a  purchaser,  that  is,  under  mort- 
gages. And  in  Parker  v.  Proctor,  above^  the  creditor  also 
claimed  as  n  purchaser,  by  reason  of  his  levy  on  his  execution — 
relied  on  both  the  13th  and  27th  of  Eliz.  Deft,  denied  the 
demandant  was  a  purchaser  within  the  27th  of  Eliz.,  but  only 
a  creditor  ;  and  not  one,  at  the  time  of  the  deed  he  object- 
,  ed  to. 

See  more  of  purchases,  under  the  statute  27th  El.  a.  13. 

Conveyances  for  a  good  consideration  only,  are  fraudulent 
and  void,  within  13  and  27  EL,  as  against  creditors  and  sub- 
sequent purchasers  ;  that  is,  conveyances  in  favour  of  a  wife, 
children,  or  near  relations.  So  any  conveyance,  founded  only 
on  the  moral  duty  which  every  husband  is  under  to  provide  for 
his  wife  and  children,  is  fraudulent  as  to  such  creditors  &c. 
But  if  one  be  bound  by  contract  before  marriage,  to  con- 
trey,  and  so  conveys  after,  this  is  not  fraudulent.  But  volunta- 
ry conveyances  bind  the  party. 

No  one  is  a  purchaser  withm  the  27  El.,  but  one  for  money 
or  other  valuable  consideration.  3  Co.  83  ;  2  Atk.  601,  and 
Twine's  case.  If  one  take  a  lease,  paying  no  rent,  he  is  not 
a  purchaser,  &c.  See  a.  13,  s.  12,  a.  1,  s.  15.  A  lessee  at 
rack-rent  is  one ;  4  Cruise  384  ;  a.  13,  s.  1. 

Though  a  setliement  be  executed  after  marrii^e,  it  is  vaKd, 
if  made  in  consequence  of  an  agreement  entered  into  before 


^ 


FRAUDS.  639 

mtmagei  or  in  coosideration  of  an  additional  portion.    So  a    Ch.  32. 
settlemeot  by  a  widow  oa  her  children  may  be  valid  j  aa    Art*  4. 
where  a  widow  having  two  childrev,  by  articles  before  a  second   v^v^vJ 
marriage  with  A,  by  his  consent  settled  her  estate  on  them^;  4  Cruise  404, 
afterwards  she  and  her  second  husband  mortgaged  it  to  Bj  £|f^^^^/' 
who  had  notice  of  the  settlement.    Lord  Hardwicke  held  it  xtk.  26&!— 
valid*  and  lor  a  wduaUe  comidersitionj  and  not  voluntary  and  See  cb.  46,  a. 
iiraiMfailent,  jas  to  after  purchasers ;  and  when  so  as  to  them,  ^'p  wT74 
the  deed  is  valid  against  the  grantor.     4  Cruise  405 ;  3  Hen.  luiid  r.  Cert- 
h  M.  399  to  435 1  sundry  cases  as  to  marriage  settlements,  wngfat. 
Ch.  323,  a.  U.S.  40. 

Deeds  are  void  if  obtained  by  fraud,  or  m  derogation  of  the  IJ^??!^  ^^' 
rights  of  marriage,  or  for  improperly  procuring  it ;  as  Gwine  414I       ^^ 
V.  Heaton  ;  Lance  t;.  Norman ;  Carlton  v.  Dorset ;  Blanchet  1  Cruise  166, 
«.  Fletcher ;  Strathmore  v.  Bowes ;  Martins  v.  Bennett,  and 
other  cases  in  equity.    A  fraudulent  or  partial  assignment  of 
dower  is  relieved  against  in  equity. 

JVh$re  9endor*i  go$$e$sion  u  not  firauduUni  ;  as  if  the  par-  9  Johns.  R. 
ties  to  the  sale  of  goods  b^  not  debtor  and  creditor,  and  there  136,  Miostry 
is  DO  object  to  defraud  creditors,  the  goods  may  remain  in  the  9  ^bns^RT 
vendor's  hands,  and  00  fraud.  The  mere  possession  of  goods  197,  Craig  v. 
by  the  true  owner's  consent  does  not  subject  them  to  the  re-  Yh^'n  9 
puted  owner's  debts ;  but  there  must  be  fraudulent  or  decq^  343°''       ' 
tufepurpoiti  in  vieWf  or  implied  from  the  circumssances  of  the 
case.     As  if  A  buy  a  livery  stable,  and  give  B  the  possession, 
for  carrying  on  his  business ;  B  to  pay  over  to  A  the  net  pro- 
fits, and  A  to  aUow  B  one  third  thereof;  and  A  buys  and  de- 
livers a  coach  to  B ;  thb  is  not  liable  for  his  debts— -the  prop- 
erty of  it  remains  in  A.     3  Cranch  74  to  92. 

J%ingi  separable  from  the  freehold^  not  within  the  statute^  3  Day's  Ca. 
and  intended  to  be  separated.    Hence,  a  contract  to  sell  them  ^^5^^*^' 
need  not  be  m  writing ;  nor  one  not  to  exercise  a  right  as  to  Leach, 
it,  as  not  to  use  a  miU,  or  not  to  trade  in  a  certain  shop.    The 
statute  contemplates  a  transfer  of  lands,  or  of  some  interests 
in  them. 

Pnmiie  raised  by  laWj  not  within  the  statute  of  frauds. 

^15.  This  was  assumpsit^  in  which  the  pits,  stated  an  in-  a  Mast.  R. 
dealttre  of  lease  for  six  years,  by  Andrew  Dexter  jr.,  to  Wit  ^^^'^^ 
1km  Hamilton,  of  the  Exctuioge  Coffee-House,  in  Boston,  Gilbert  k  ai. 
with  furniture  &c^  made  January  18,  1808.    Another  inden- 
iMre  between  them,  May  5,  1809,  altering  the  rent  &c.    An- 
other, May  6,  1809,  between  Dexter  and  George  Odiome,  by 
which  Dexter  assigned  to  Odiome  the  rents  in  the  lease  in 
trust  to  pay  certain  creditors  of  Dexter,  named,  on  condition 
to  be  void  when  Odiome  had  received  sufficient  sums  to  pay 
those  debts.    Another  indenture  of  lour  parts,  June  33,  1809^ 
between  the  phs..  Dexter,  Odioniev  and  Haniillcin»  by  which 
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10  Mass  R. 
308,  Allen  v. 
SoitlL 


Dexter,  Odiorne,  and  Hamilton  assigned  their  interest  in  the 
premises  to  the  pits.,  and  Dexter  made  certain  covenants  with 
the  pits,  for  their  benefit ;  and  by  this  indenture  the  pits,  cov- 
enanted with  Odiorne  to  pay  him  $12,500  in  one  year,  and 
$12,500  in  two  years  with  interest,  in  trust  for  said  creditors. 
Pits,  then  alleged,  September  4,  1809,  in  consideration  that 
they  by  their  deed  poll  of  that  date,  assigned  to  the  defb.  said 
indenture  of  June  23,  1809,  annexed  to  the  deed,  and  alJ  the 
furniture  &lc.,  and  the  residue  of  the  term,  and  all  rights  secured 
to  them  by  this  indenture  ;  the  defts.  promised  the  plts^  to  pay 
Odiorne  said  two  sums  of  $12,500  each,  and  interest  in  the 
manner  above  mentioned,  and  to  do  all  the  pits,  were  bound 
to  do  by  force  of  said  indenture  he.  The  deft$.  took  posses- 
sion. Judgment  for  the  pits,  for  $15,109.  The  court  held, 
first,  if  A  grant  lands  to  B  by  deed  poll,  reserving  certain  du- 
ties to  be  performed  by  B,  for  A's  benefit,  A  may  have  as- 
sumpsU  against  A,  on  his  non-performance,  as  B  entered  un- 
der the  deed,  and  no  action  lies  against  him  on  it :  Second, 
the  court  said  it  was  objected  this  was  an  agreement  concern- 
ing an  interest  in  lands,  and  that  no  memorandumbeing  sign- 
ed by  the  party,  the  case  is  within  the  statute  o( frauds  ;  but, 
said  the  court,  ^^  when  the  law  raises  the  promise^  it  b  not 
within  the  statute,"  and  '^  the  same  answer  may  be  made  to  the 
objection,  that  it  was  a  promise  to  pay  the  debt  of  another,  and 
not  in  writing." 

^16.  Debtor  remains  in  possession,  fyc.  to  some  purposes. 
This  was  an  action  for  the  deft's.  taking  40,000  of  the  pit's, 
bricks.  February  1812,  the  pk.  was  hired  by  Samuel  Mixer 
of  Ward,  to  make  bricks  in  bis  yard  there,  to  be  paid  for  his 
labour,  and  that  of  another  workman  the  pit.  provided,  at 
$1.50  every  thousand  he  made  and  burnt  the  season ;  Mixer 
to  board  them,  to  find  tools,  teams,  &c.  The  pit.  received  a 
lease  of  the  brick-yard  of  Mixer,  and  the  pit.  and  his  man 
worked  there  till  October  1812,  and  in  that  time  made  and 
burnt  two  kilns ;  one,  72,000,  Mixer  sold  and  removed ;  se- 
cond, estimated  at  108,000,  remained  entire  in  the  yard. 
October  6,  1812,  the  pit.  and  Mixer  adjusted  accounts  and 
found  due  to  the  pit.  $283.  Mixer  saying  he  was  not  able  to 
pay  in  money,  the  ph.,  in  some  fear  of  losing  his  debt,  accept- 
ed Mixer's  proposal  to  pay  in  two  pair  of  oxen,  estimated  at 
$120,  and  bricks  to  be  set  off  in  the  remaining  kiln.  The 
oxen  were  delivered  to  the  pit.  and  taken  away.  The  lease 
was  given  up  and  destroyed,  and  a  new  memorandum  signed 
and  sealed  by  Mixer  was  made,  expressing  he  leased  to  the 
pit.  or  bearer,  all  the  brick-yard  in  which  the  bricks  were,  un- 
til his  bricks  should  be  sold  and  removed.  Then  the  parties 
in  the  presence  of  witnesses  counted  off  eight  or  nine  arches 
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t>f  fifteen  the  kiln  consisted  of,  and  put  narks  and  stakes  ae-  Ch.  32. 
cordingly ;  and  Mixer  declared  he  sold  such  part  to  the  pit. ;  jirU  4. 
and  the  pit.  and  Mixer  agreed  Mixer  might  sell  all,  or  any  ^^^y^^ 
part  so  set  off  to  the  ph.,  first  securing  him  the  amount  of  the 
debt,  or  of  any  sale  he  made  ;  the  payment  or  security  to  be 
made  to  Fitz,  the  pit's,  agent.  Ph.  delivered  to  Fitz  the  new 
lease ;  he  took  charge  accordingly,  and  the  ph.  left  Ward  and 
returned  home  to  Franklin.  Mixer  continued  in  the  use  and 
occupation  of  the  yard  ;  and  October  7,  bricks  were  deliver- 
ed  fift)m  the  kiln,  which  Mixer  offered  to  take  from  any  part 
of  it,  but  were  taken  firom  the  part  left  to  him  ;  and  he  daily 
sold  and  delivered  bricks  from  the  kiln,  and  also  firom  the 
part  set  off  to  the  pit.,  and  this  without  any  security  or  pay- 
ment to  Fitz,  or  any  leave  obtained  of  him  ;  but  Fitz,  as  soon 
as  he  knew  this,  forbid  Mixer  selling  any  more  from  diat  part. 
From  this  part  Mixer  sold  ceruin  5,000  for  money,  but  or- 
dered the  money,  as  the  teamster  stated,  to  be  paid  to  Fitz ; 
but  Fitz  testified  he  received  the  money  and  paid  it  over  to 
Mixer,  deducting  the  expense  of  carting  them.  Mixer's  cred- 
itors broke  upon  him,  and  die  deft,  attached  the  bricks  in 
question,  and  caused  seventeen  or  eighteen  thousand  to  be  re- 
moved ;  then  Fitz  notified  the  ofiicer  of  the  pit's,  claim,  and 
forbid  him  to  remove  them,  be.  Allen,  the  ph.  claimed  them. 
Judgment  for  the  pit.  on  a  verdict  for  him,  and  the  court  said 
the  jury  had,  in  effect,  found  that 'the  ph.  had  taken  a  visible 
and  notorious  possession  of  the  brick-yard,  and  continued  it 
by  himself,  or  agent.  It  was  not  necessary  for  the  pit.  con- 
stantly to  keep  an  agent  in  the  yard  to  watch  his  property  and 
keep  possession  of  it.  The  lease  was  a  bona  fide  possession — 
was  delivered  at  the  time.  '^  It  is  not  always  necessary  that 
there  should  be  an  actual  removal  of  the  goods,  and  a  change 
of  the  possession  from  hand  to  hand."  Here,  the  bricks  could 
not  be  removed  without  expense,  aad  it  is  not  usual  to  remove 
them  till  sold.  Mixer  did  not  acquire  any  false  credit,  nor 
could  his  creditors  be  deceived,  as  the  jury  have  found 
the  pit's,  possession  was  viiible  and  fiotoriaus.  Mixer's  pow- 
er to  sell  was  merely  for  the  pit.,  as  to  his  part  of  the  kiln.  ' 
Upon  this  case  it  may  be  observed,  first,  this  sale  to  the  pit.  of 
^e  eight  or  nine  arches  of  bricks,  was  not  absoluiej  as  Mixer 
might  have  kept  them,  securing  the  pit's,  debt  be. ;  so  no  ab- 
solute change  of  property  :  second,  though  the  lease  was  of 
the  brick-yard,  it  was  not  of  it  exclusively,  for  Mixer  had  a 
rightful  possession,  first,  to  sell  and  remove  his  own  remaining 
part  of  the  kib  in  it ;  second,  to  sell  and  remove  the  part 
marked  off  to  the  pit,  accounting  to  him  for  the  sales  or  oth« 
erwise  securing  his  debt ;  but  third,  the  vendee  of  the  goods 
of  an  insolvent  debtor  is  not  obliged  actually  to  remove  diem. 


642  ASSUMPSIT. 

Ch.  32.    though  ID  the  nature  of  a  pledge ;  but  the  poeseisioo  maj  be 
Jirt.  4.     in  common  betweee  them,  or  apparently  and  legally  in  the 
K^y^^  debtor  to  some  purposes,  as  in  this  case  to  sell  and  delifer 
even  the  pit's,  part  of  the  kib,  on  certain  condktons  agreed  oa 
by  them,  or  as  the  pk*s.  agent ;   and  there  is  no  evidenpe  of 
fraud  to  avoid  the  sale  or  pledging,  if  the  business  be  trana- 
acted  in  the  usual  way,  and  if  £e  debtor's  creditors  may 
know  the  truth  of  the  case  by  the  common  and  usual  inqui- 
ries :  fourth,  in  this  case  there  was  no  evidence  when  the  pit 
for  bis  balance  of  $263,  took  the  oxen  and  bricks,  be  di»» 
charged  that  balance,  otherwise  than  his  taking  them  for  it,  op* 
erated  a  discharge  in  W. 
6  Johns.  R        ^  n>  The  intruder's  ease  an  land.     B  owned  a  tract  of 
272,Frear  v.  new  land,  and  without  his  knowledge  A  entered  upon  it,  clear- 
Hardenbogfa.  ^ j  ^  ^^^  j^^y^  ^^  ^^^  improvements  on  it.     B  brougkt 
ejectment  against  him,  and  recovered  the  land.    Afterwards 
D  agreed  by  parol  with  A  to  sell  him  the  land,  as  wild  land, 
or  pay  him  for  the  said  improvements.     Held,  the  promise  to 
sell  the  land  was  clearly  void  by  the  statute  of  frauds.    2d. 
The  promise  to  pay  for  the  improvements  was  not  within  the 
statute.     3d.  The  promise  to  pay  for  the  work  and  improve- 
ments made,  wkhout  request,   was  nudum  pactum.      4tlL. 
There  is  neither  a  legal  or  moral  obligation  on  the  owner  xsi 
Also  5  Johns.  '^"^>  ^  P^^  '^^  iBboT  done  on  it  by  one  who  has  entered  with* 
R.  36.  out  the  owner's  consent,  or  any  pretence  of  right,  and  has 

held  the  land  against  the  owner's  will. 

8  Johns.  R.        ^  18.  If  the  pit.  sell  a  iarm  to  the  deft.,  the  ph.  to  recover 

^7»^*?"'J2*^'^  the  consideration  money  in  assumpsit^  must  aver  he  conveyed 

SeeTsaand.  '^  ^^  ^^  deft's.  request ;  the  promise  without  this,  being  a  part 

264.--  consideration.    And  it  is  a  general  rule,  if  a  promise  be  foundr 

icaine8'686.  ^j  ^^  ^  ^^^^  consideration,  the  pit.  to  enforce  it,  must  allege 

the  act  done  as  the  consideration  of  the  deft's.  promise,  was 

'    done  at  his  reouest,  or  shew  he  is  under  a  moral  obligation  lo 

do  the  act.     Held,  on  a  motion  in  arrest  of  judgment. 

s  Johns.  Cas.      §  ^^'    A  claimed  a  piece  of  land  that  in  fiict  was  C's.    A 

62,  Aiiaine  v.  directed  B,  his  servant,  to  enter  upon  it,  and  promised  to  save 

^°^'^'''         him  harmless  he.     B  entered  be.     Held,  this  was  a  vafid 

promise,  and  an  original  one,  so  need  not  be  in  writing  to 

take  the  case  out  of  the  statute  of  frauds.     2d.  That  B's  act 

in  obeying  this  command  was  lawful,  and  a  good  considentiQS 

to  support  this  promise  of  indemnity. 

6  Johns.  R.         §  20.  In  1803,  the  pk's.  inHesUte  agreed,  by  parol^  with 

86,Giiiet       the  deft,  to  buy  100  acres  of  land  of  him,  aiud  paid  part, 

Menard.  '   <d^red  part,  and  made  improvements,  and  died  in  1807.  The 

pit.  tendered  the  residue  of  the  purchase  moa^,  and  demand* 

ad  a  deed.    This  the  deft,  refrmd,  but  todc  possession  of  the 

land.    Held,  1st.  The  ph.  in  aesumpeit  in  money  keA  aad 
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x^ceked^  WM  entitled  to  recover  back  the  pert  of  tbe  por-    Ch.  32. 
cbase  money  paid,  tor  die  eontract  was  rescinded.     2d.  But    Art.  4. 
not  entitled  to  recover  for  his  labor  on  the  land,  or  for  hb  im-  V^*w^ 
provemenfs.    In  this  case  tbe  ccmtract  {void  by  tbe  statute  of 
frauds)  was  in  part  performed  by  tbe  pit's,  intestate,  but  in  no 
part  after  rescmded  by  the  deft's.  default,  and  the  deft  had 
not  performed  any  part.    Hence  this  rescinding  cpmes  within 
the  principles  stated,  Ch.  122  be. 

$  21.  Fraud,  as  before  sUted,  will  vitiate  every  contract,  e  Johns.  R. 
and  when  void  on  account  of  it,  the  party  may  waive  the  fraud  ^|{i^n** 
and  bring  as$umpiit.    As  on  a  sale  of  goods  the  vendor  took  Force, 
a  third  person's  note,  payable  at  a  fiiture  day,  and  at  his  own 
risk,  but  there  was  a  fraudulent  representation  made  by 
the  vendee  as  to  the  note.     Held,  the  contract  as  to  it,  was 
void,  and  the  vendor  might  sue  immediately  for  the  goods  ji^^^,  ^^ 
sold.    The  contract  as  to  the  particular  mode  of  pa}rment  be-  Morgan, 
ing  void  by  the  fraud  of  the  vendee,  he  immediately  became  *  ^^-  '^^* 
liable  for  the  goods  he  purchased,  on  at»ump$itf  in  law. 

^  22.  Fraud  consists  in  tnienHon^  or  b  an  intention  to  de-  6  Cnncbdsi, 
ceive  and  defraud.    This  intention  is  a  fact  that  must  be  aver-  5|®"eJ?***' 
red  in  a  plea  of  fraud,  and  proved.    And  though  a  fraudulent  i, ,.  34..  ' 
convejrance  of  goods  by  A  is  void  as  to  his  creditors,  it  is  val*  7  Johns.  B. 
id  as  to  him,  and  his  executor  fee. ;   the  same  if  A  confess  iSnievMS^ 
judgment   fraudulently,  to  defeat  his  creditors,  and  on  ex-  .-6  Johns, 
ecution  B  fraudulently  buys  A's  goods,  with  the  same  intent  ^M,  "^  8 
to  defeat  A's  creditors,  and  if  he  be  dead,  C,  a  creditor  of  A,  ^ttSsV 
may  take  administration  on  his  estate,  and  tbe  same  goods  will  Gaemsey ; 
be  liable  for  A's  debts.      As  B  is  party  to  the  fraud,  he  has  SSji^r**"" 
not  the  protection  of  a  fair  purchaser,  at  the  officer's  sales.  482!—    ^' 
But  C,  as  administrator  of  A,  cannot  impeach  the  judgment  '  Johns.  Cas. 
confessed  by  him,  but  may  sue  B  a$  executor  de  son  tort.  But  RSt'm.  as^l. 
the  non^livery  of  the  goods  to  the  vendee  at  the  time  of  the  6  Johns.  K 
sale,  is  but  primd  facie  evidence  of  fraud,  and  may  be  ex-  ^^' 
plained  by  circumstances.     So  are  the  late  English  authorities. 
And  it  is  not  evidence  of  fraud  if  the  insolvent  remain  in  pos-  / 

session  after  assignment  of  all  his  property  be.,  if  at  the  re- 
quest of  the  assignees,  and  for  their  benefit;  and  see  Barrow 
V.  Paxton,  above.  And  if  a  debtor  assign  property  to  pay 
certain  creditors,  and  there  is  a  resulting  trust  to  him,  this  is 
not  conclusive  evidence  of  fraud,  but  fraud,  or  not,  depends  on 
the  intention  ;  but  as  to  vendors  remaining  in  possession  on  a 
bill  of  sale,  as  a  notorious  badge  of  fraud,  see  Master  t^.  Podg- 
er,  and  2  W.  Bl.  701,  and  6  Burr.  2631. 

^  23.  A  Blank,  mth  hand  and  seal  ajfixedj  is  not  a  memo*  2  Johns.  R. 
randum  unthin  the  statute  of  frauds.     As  where  L  wrote  his  ^\^^^ 
name  and  affixed  his  seal  on  the  back  of  a  lease,  and  agreed  See  Ch.Tl, 
by  hun  and  T,  that  C  should  write  an  assignment  over  die  «•  13. 
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name  and  seal,  so  as  absolutely  to  convey  the  lease  to  T.  C 
did  it  accordingly,  and  delivered  the  lease  toT.  Held,  a  nul- 
lity, and  no  note  in  writing.     Rob.  on  Frauds  113,  119. 

Art.  5.  Statute  of  Frauds.  Further  cases  on  it,  as  it  res- 
pects paying  another's  debt,  see  Ch.  9,  a.  20.  And  as  to,  !• 
Executors  and  administrators.  2.  As  to  another's  debt.  3.^ 
As  to  marriage.  4.  As  to  agreements  not  to  be  performed  in 
a  year.  And  5.  As  to  contracts  for  £10  or  more,  see  Ch. 
11,  a.  4,  for  sundry  cases,  and  Mass.  Act  of  June  20,  1788, 
copied  from  29th  of  Ch.  II.,  passed  April  16,  1677.  As  to 
lands  and  interest  out  of  lands^  see  Covenants,  Ch.  11. 

Art.  6.  As  to  executors  and  administrators.  ^  1.  Disputes 
arose  between  the  testator  and  intestate.     Award  that  the  latter 

pay  the  former  £ ,  on  a  given  day.     'fhe  intestate  died 

leaving  sufficient  to  pay  this  sum.  This  was  not  paid  when 
the  testatrix  died  ;  by  reason  of  which,  as  the  declaration  stat- 
ed, the  deft.,  as  administratrix,  became  liable  to  pay  the  pits., 
as  executors,  this  sum,  and  being  so  Uable,  the  deft,  (not  say^ 
ing  as  administratrix)  promised  to  pay.  First  plea,  non-as^ 
sumpsit  and  issue,  and  three  other  plei^.  Verdict  on  the  first 
issue,  and  judgment  against  the  deft,  generally.  Error  brought 
— and  held,  there  was  not  sufficient  consideration  to  support  this 
demand,  as  a  personal  demand  against  the  deft.,  as  she  deriv- 
ed no  benefit  from  the  promise ;  for  it  was  a  promise  general- 
ly, to  pay  on  request,  what  she  was  liable  to  pay  as  adminis- 
tratrix, not  on  any  foundation,  as  forbearance  injc.,  and  its  be- 
ing in  writing  (as  presumed  after  verdict,)  would  not  aid  the 
case,  for  a  mere  written  agreement  requires  a  consideration* 
And  3d,  this  consideration  is  still  essential,  notwithstanding  the 
statute,  and  this  does  not  charge  executors  and  administrators 
further  than  by  common  law  they  were  chargeable. 

§  2.  To  be  within  this  act,  one  must  be  executor,  that  is, 
actually  appointed  by  wiU,  though  not  proved,  or  administra- 
tors having  actually  received  administration,  at  the  time  of 
making  the  promise. 

§  3.  This  act  has  made  no  difierence  in  pleading ;  hence  if 
the  promise  be  in  writing,  it  need  not  be  stated  in  the  declar- 
ation ;  but  the  consideration  must  be  stated,  where  it  was  ne- 
cessary to  .state  it  before  the  statute.  But  whether  the  con- 
sideration must  be  stated  in  the  writing  is  a  question  already 
considered ;  but  a  plea  must  state  the  promise  in  writing,  when 
pleaded  in  bar  of  another  action,  that  it  may  appear  to  be  a 
contract  on  which  an  action  will  lie ;  for  to  take  away  the  pit's, 
present  action,  another  must  be  given  him  on  the  agreement  or 
promise  pleaded.  For  the  pit.  may  declare,  at  common  law, 
and  prove  in  evidence  the  writing,  the  statute  adds;  but  where 
the  deft*  pleads  a  second  promise  necessary  to  be  in  writmg^ 
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m  bar  of  an  action  on  a  first  promise,  and  does«ot  plead  the    Ch   32. 
second  in  writing,  and  the  pit.  demurs  to  this  plea,  as  he  may,    ^rt.  7. 
the  deft,  can  have  no  opportunity  to  prove  it  is  in  writing.  V^.^%^xJ 

Abt.  7.    For  the  debt  or  default  of  another^  see  Ch.  9,  a.  2  Selw.  734, 
20,  sundry  cases.     ^  1.   Declaration  that  the  deft.,  in  consid-  J"^"jJJl_''' 
eration  that  the  pit.  would  let  his  horse  to  hire  to  J.  S.,  prom-  Robertson 
ised  the  pit.  that  J.  S.  diould  re-deliver  him  ;  and  that  he  had  Frauds,  218 
not  8ic. ;  verdict  for  the  pit.,  set  aside,  for  J.  S.  was  liable  in  g^j^'  249 
detinue  as  well  as  trover ;   therefore  the  deft's.  promise  was  250.~i  Phil. 
collateral^  and  to  answer  the  defauk  of  J.  S.,  though  objected  ^Y^-  3fio.— 
that,  he  was  liable  only  in  trover  for  a  wrong  subsequent  to  the  i^gy*     ^^* 
delivery,  but  the  court  said  he  was  liable  in  detinue  on  the 
origmal  baihnent,  implying  a  promise  in  J.  S.  to  re-deliver  > 
this  existed  when  the  deft,  promised ;  but  if  no  promise  by 
J.  S.  to  re-deUver,  then  the  deft's.  had  necessarily  been  original. 

%  2.  The  deft,  acquires  a  rights  as  well  as  pays  another*s  2  East  326, 
debt.     Assumpsit  fyc.    The  pit.  was  Grayson's  general  agent.  Castling  v. 
and  effected  for  his   use   policies  of    insurance  to   a  large  ^^e  is  ciuld' 
amount,  and  was  under  acceptances  for  him  for  bills  drawn  by  in  2  Sel.  741, 
him  for  his  own  use,  and  the  pit.  had  a  lien  on  these  policies  to  ^^^^  ^^ 
indemnify  himself  against  the  said  acceptances.     On  these  pol-  Frauds,  2^ 
icies  a  loss  happened,  and  the  assurers  agreed  to  pay  ;    but  to  2S^,  cited 
which  Grayson  could  not  receive  without  having  the  policies  to  362'^863'^e 
produce.     These  the  pit.  held  as  security  against  his  accept-  wilhams'v. 
ances  of  Grayson's  bills;    these  the  ph.  delivered  up  to  Uie  ^2P®r*^^^ 
deft.,  on  his  promising  that  he  would  provide  for  paying  said  ^\\  J^fras- " 
acceptances  as  they  became   due,  that  the  deft,  might  collect  sel,  Anstey  v. 
them  for  his  principal  of  the  insurers,  and  the  deft,  received  ^^J^JJ'^ 
the  monies  so  due.     The  court  held,  that  this  was  not  a  prom-  Turner, 
ise  for  the  debt  or  default  of  another,  within  the  statute  of 
frauds ;   and  that  the  pit.  might  recover  against  the  deft,  as 
well  for  the  breach  of  his  agreement  in  not  providing  for  the 
payment  of  the  acceptances,  as  also  upon  a  count  for  money 
had  and  received.     No  debt  was  due  from  Grayson  to  the  pit. 
when  the  deft,  made  this  promise,  as  the  ph.  had  not  paid  his  4  Maule  &" 
acceptances.     On  the  whole,  this  was  considered  as  a  pur-  Sel.  279. 
chase  by  the  deft,  of  the  pit's,  interest  in  the  policies,  though 
the  discharge  of  another's  debt  followed. 

§  3.  This  case  of  Anstey  v.  Marden,  was  on  the  same  prin-  l  Bos.  &  P. 
ciple.     This  was  assumpsit  for  not  replacing  some  bank  annu-  ^^MMdciT.^ 
ities,  the  produce  of  which  the  pit.  had  paid  to  the  deft.,  on  2  Sel.  742^ 
his  promise  to  replace  ihe  same  in  a  certain  time.      The  de-  I^JJ^**^" 
fence  was,  that  the  deft,  being  indebted  to  the  ph.,  as  stated  pnuds  220, 
in  the  declaration,  and  also  to  several  other  persons,  his  af- 229, 231,  plea 
fiiurs  were  examined  and  he  was  found  to  be  insolvent  j  there-  ^  •^  '*'^*' 
upon  the  pit.  and  his  other  creditors,  and  J.  S.,  agreed  that 
J.  S.  should,  out  of  his  own  monies,  pay  the  pit.  and  the  other 
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criBditors  10^  in  the  pound,  in  fall,  and  that  they  should  assign 
their  debts  to  J.  S.,  and  J.  S.  accordingly  tendered  of  Us  own 
money  IO5.  in  the  pound  on  the  pit's,  debt,  which  he  refused 
to  accept.  It  was  objected  that  as  J.  S's.  promise  was  not  in 
writing,  the  defence  could  not  be  supported.  But  the  oocort 
overruled  tlie  objection.  Chambre  J.  observed,  <^  that  this 
was  a  contract  to  purchase  the  debts  of  the  several  creditorsi 
and  not  a  contract  to  pay  the  debt  of  the  deft."  And  tbifii 
purchase  is  not  prohibited  by  the  statute  of  frauds.  It  was  not 
to  pay  another's  debt,  but  a  new  purchase. 

\  4.  Wherever  the  deft,  is  the  ordinal  undertaker,  and  his 
promise  is  not  collateral  to  that  of  another,  and'  it  can  be  soon- 
iy  where  there  is  such  other  promise,  and  the  credit  is  given  to 
another,  the  proper  action  is  indebitatus  assumpsit ;  but  whore 
the  deft's.  promise  is  collateral^  a  special  declaration  b  neces- 
sary, stating  his  liability.  Hence,  die  question  if  original  or 
collateral^  may  sometimes  arise  on  the  rules  of  pleading. 

^5.  If  a  shop-keeper  deliver  goods  to  A,  on  my  credit,  and 
my  original  promise  to  pay,  this  cannot  become  collateral^  if 
A  afterwards  make  himself  liable.  What  words  constitute  an 
ori^nal  or  collateral  promise,  admits  of  distinctions  almost 
endless,  depending  on  the  words  used,  intentions  of  parties, 
and  tlie  circumstances  in  the  case ;  all  which  must  be  referred 
to  the  jury  to  decide  to  whom  the  credit  was  given. 

.^6.  Though  it  is  clearly  settled  that  the  original  promise 
or  liability  must  exist  at  the  moment  the  collateral  promise  is 
made ;  for  this  is  relative^  and  can  exist  but  where  that  does, 
yet  it  is  not  clearly  settled  that  the  collateral  engagement  ceas- 
es, as  soon  as  the  person  ceases  to  be  liable,  for  whose  benefit 
it  was  made.  But  the  word  collateralj  however,  is  not  in  the 
statute.  But  may  it  not  be  a  fair  construction  of  this  act  to 
say  that  if  I  undertake  to  answer  the  debt  or  default  of  another, 
I  remain  liable,  though  he  does  not,  when  the  thing  engaged 
is  not  performed  ?  If  my  son  owe  a  debt,  and  I  engage  to  pay 
it,  and  the  consideration  of  my  engagement  is  his  immediate 
discharge,  he  ceases  to  be  liable  ;  yet  do  I  not  prombe  to  pay 
another's  debt,  and  therefore  must  not  my  promise  be  in  writ- 
ing? 

^  7.  Though  there  may  be  a  liability  in  A  to  pay  a  debt,  or 

do  an  act,  yet  if  I,  upon  a  distinct  superadded  consideration^ 

engage  to  do  it,  my  promise  may  be  original  and  out  of  the 

statute. 

Love's  Case,       ^  8.  As  where  A  owed  a  debt  on  execution,  and  a  stranger 

ch^^  ^7"  iw*^'"''^®^  ^®  sheriff's  officer  to  pay  it,  in  consideration  he  would 

Meredith  v.    restore  goods  taken  on  execution  by  Jieri  facias.    Here  the 

Sfcortf  .        restoration  of  the  goods,  at  the  stranger's  request,  was  the  dis* 

tinct  superadded  consideration f  and  the  stranger's  promise  was 
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an  original  on^.  The  same  is  the  case  if  A  owe  £100  on  bis  Ch.  32. 
note,  and  I  engage  to  pay  it,  in  consideration  the  note  be  de^  Art.  8. 
livered  to  me.  ^^V^J 

^  9.  So  where  Gill,  the  deft.,  promised  the  widow  and  ad-  Roberts  233, 
ministratrix  of  the  intestate,  that  if  she  would  allow  him  to  be  Thomlinson 
joined  in  the  administration  he  would  make  good  assets  to  pay  ^' 
the  debts  of  the  intestate :  this  permission  was  the  new  dis- 
tinct consideration,  and  the  ground  of  an  original  promise. 

^10.  So  in  the  case  of  Reed  v.  Nash,  Ch.  9,  a.  20,  where 
Nash  promised  to  pay  a  sum  of  money  in  an  action  against 
Johnson,  that  he  never  owed,  damages  for  his  tort,  never  hav- 
ing been  ascertained.     See  Ch.  9,  a.  20,  s.  6. 

^11.  But  this  distinct  superadded  consideration  must  be 
the  main  motive  for  the  promise,  to  make  it  original ;  for  if 
A  owes  £50  on  an  execution,  and  I  promise  the  officer  to 
pay  this  debt,  if  he  will  forbear  ten  days,  ray  promise  is  coU 
lateral,  to  pay  A's  debt,  and  must  be  in  writing,  to  be  bind- 
ing ;  for  though  this  forbearance  is  the  distinct  superadded 
consideration,  yet  my  main  motive  is  to  pay  A's  debt ;  that  is 
the  direct  purpose  of  it.  The  payment  of  his  debt  is  not  a 
thing  that  arises  collaterally  or  eventually  on  my  undertaking. 
Where  the  moving  consideration  of  my  promise  is  to  discharge 
myself,  my  promise  is  or^naij  though  the  discharge  of  an- 
other, or  of  another's  debt,  may  eventually  follow. 

§  12.  In  this  c^se,  stated  above,  one  Vickars  owed  the  ph.  HatSson 
a  debt  and  was  sued,  and  the  deft,  promised  to  pay  it,  if  the  cb.  9,  a.  20) 
pit.  would  stay  his  action  against  Vickars.     Here  a  debt  sub-  Sjted  1  Phil, 
sisted  at  the  time  of  the  promise,  and  Vickars'  liability  was  z^L^^^i 
the  moving  cause  of  the  deft's.  promise.     Vickars'  liability  Hotheryv. 
was  so  immediately  the  ground  of  the  action  against  the  deft.,  S^J^osi"— 
that  it  could  not  have  been  supported  against  him,  without  King  v.  Wil- 
showing  the  liability  of  Vickars  existed  when  the  deft,  made  son, Stra.873. 
his  promise.     One  promise  never  can  be  collateral  to  anoth- 
er, but  where  the  other  does  exut.     A  promise  to  pay  a  third 
person's  debt,  though  on  a  good  consideration,  must  be  in  writ- 
ing.    Simpson  v  Patten,  4  Johns.  R.  422,  423 ;  Jackson  v. 
Raynes,  12  Johns.  R.  291 ;  Kirkham  v.  Martin,  3  Bam.  & 
Aid.  613. 

Art.  8.  A$  to  marriage.     It  was  held  formerly,  that  tnu/ti-  See  Cb.  u, 
al  promises  to  marry  were  within  the  act,  but  of  late  years  the  Jl^JT?  ^^' 
law  has  been  held  to  be  otherwbe.     The  statute  only  respects  waller,  cited 
promises  made  in  consideration  of  marriage  ;  not  promises  i  Pbii.  Evid. 
mutually  made  to  marry.     See  Ch.  46,  a.  4,  s.  1  ;  3  Bui.  N.  ^^'^^' 
P.  280;  1  Stra.  33. 

Art.  9.  As  to  the  sales  of  lands,  interests  in  or  concerning  See  Cb.il, 
them.  ■•  ®- 
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Ch.  32.        §  1.  June  6,  1804,  the  pit.  agreed  hj  parol,  with  the  deft., 
Art,  9.     for  the  purchase  of  a  standing  crop  of  mowing  grass,  then 
V  --^^v-vJ  growing  in  the  deft's.  close,  in  Claypole,  for  twenty  guineas. 
6  East  602,     The  grass  was  to  be  mowed  and   made  into  hay  by  Uie  pit., 
Wadswortb     ^^^  °°  ^^^^  ^^^  ^®'  '^^  doing  it ;  no  earnest  was  given,  nor 
and  many  '    ^"7  "ote  in  writing,  nor  did   the  pit.  take  possession ;  but  it 
cases  cited.—  was  retained  by  the  deft.     July  2,  deft,  told  the  pit.  be  should 
Fraudulent'  not  have  the  grass,  and  sold  it  to  W.  Carver,  for  twenty-five 
Cnnvf-yances  guineas.     Pit.,  July  12,  tendered  the  twenty  guineas  to  the 
of  Land.— 12  deft.,  which  he  refused.     July  13,  pit.  by  his  man  finding  the 
2  M.  &  s7"     S^^®  unlocked,  entered  and  mowed  about  half  the  grass.     July 
^461.        15,  the  deft,  forbid  the  pit's,  taking  the  grass,  and  locked  the 
gate ;  and  by  the  orders  of  the  deft.  Carver  carried  away  all 
the  grass,  including  that  mowed  by  the  pit.     Judgment  for  the 
deft. ;  for  this  was  a  contract  or  sale  of  an  interest^  in  or  con- 
eeming  land,  so  void  by  the  statute  of  frauds.     But  bad  h 
been  in  writing,  the  pit.  would  have  had   such  an  exclusive 
possession  as  to  have  maintained  trespass  quare  clausum  fregit 
against  any  one  entering  the  close  and   taking  the  grass,  even 
with  the  owner's  consent.    And  such  parol  contract  may  be 
discharged  by  parol  notice  from  the  owner,  before  any  part 
execution  of  it.     And  the  first  section  of  the  statute  of  u^uds, 
as  constnied  by  the  second,  is  meant  to  avoid  parol  leases  Sic. 
conveying  a  greater  interest  than  for  three  years,  and  where- 
on a  rent  is  reserved.     This  could  be  no  sale  oi goods ^  wares^ 
and  merchandise,  within  the  seventeenth  section  of  said  act. 
The  crop,  June  the  6th,  being  a  portion  of  the  freehold,  "  and 
not  mo'Oeahle  goods  or  personal  chattels.'*^    But  the  act  did  not 
vacate  this  contract,  expressly  or  immediately  touching  an  in- 
terest concerning  lands  ;  it  only  precluded  the  bringing  of  ac- 
tions to  enforce  it  by  charging  the  deft,  on  it.     Had  it  been 
executed,  the  parties  could  not  have  treated  it  as  void,  be* 
cause  by  parol ;  but  as  it  was  executory,  it  was  discharged  by 
the  deft,  before  any  part  was  executed,  July  2d.     But  if  A 
raise  grain  on  B's  land,  remaining  in  his  possession,  A  may 
sell  it  growing,  by  parol ;  it  is  only  a  chattel.     2  Johns.  R. 
421,  n.  Newcomb  v.  Ramer  ;  2  Johns.  R.  52,  418  ;  1  Bos.  & 
P.  397 ;  2  Bos.  &  P.  452.     The  right  to  conduct  water  by  a 
tunnel  over  another's  land,  cannot  pass  without  deed.     6  East 
604  ;  see  ch.  71,  a.  3,  s.  4. 
1  Bos.  &P.         %  2.  Land  at  the  halves.     In  this  case  the  ph.  had  let  to 
^^ir*^"*****^   the  deft,  land  withuut  rent,  from  which  the  deft,  was  to  take 
worth.— 2       t^o  successive  crops,  and  to  render  to  the  pit.  a  moiety  ofeach, 
Selw.  744,      in  lieu  of  rent.     Afterwards  the  value  of  the  crops  was  as- 
'^^'  certained  by  appraisement,  and  the  deft,  became  liable  for  a 

moiety  of  this   value  to  the  pit.,  in  lieu  of  a  moiety  of  the 
props  themselves.     The  pit.  brought  indebitatus  assumpsit  for 
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this  moiety  sold  to  the  deft.,  not  stating  the  speeial  agreement,    Ch.  32. 
and    recovered ;    for  this  was    execoted  by  the  appraise-    Art   9. 
ment,  and  the  action  arose  out  of  something  collateral  to  it ;    \^^v^^ 
and  the  court  was  rather  of  opinion  that  such  an  agreement 
need  not  be  in  writing  under  the  statute  of  frauds.     It  was 
contended  on  the  deft^s.  part,  that  this  fiction  could  not  be  sup- 
ported, as  a  special  agreement  had  been  proved.     And  that 
this  was  within  the  statute  of  frauds,  as  it  related  to  lands^  and 
as  it  was  not  to  be  executed  within  a  year*     But  the  court 
held  the  appraisement  put  an  end  to  the  point  of  the  special 
agreement ;  as  by  it  the  deft,  was  to  keep  the  crops,  and  pay 
a  moiety  of  the  value  ;  this  amounted  to  goods  sold  and  de- 
livered. 

Buller  J.     Had  there  been  no  appraisement,  this  objec* 
tion  to  the  form   of  the  action  must  have  prevailed,  and  this 
agreement  does  not  relate  to  any  interest  in  the  land.     Per 
Oenborough  C.  J.     The  contract  originally  was   "  to  ren-       **^ 
der  what  should  have  become  a  chattel,  that  is,  part  of  a 
severed  crop  in  that  shape,  in  lieu  of  rent."     This  opinion 
may  be  just,  if  we  view  only  one'  side  of  the  contract,  the 
pit's,  right  under  it,  to  demand  a  mere  chattel,  a  moiety  of  a 
severed  crop.     But  can  it  be  correct,  viewmg  the  original  con- 
tract as  it  was,  and  by  which  the  deft,  was  to  occupy  the  land, 
and  to  take  two  crops  ;  as  to  him  it  clearly  was  of  an  interest 
in  or  concerning  the  land,  more  so  than  was  the  case  of  the 
purchaser  of  the  crop  in  Crosby  v.  Wadsworth.     And  it  must  Crosby  r. 
be  a  novel  opinion,  that  a  contract  must  be  concerning  lands,  Wadsworth^ 
as  it  respects  the  lessee,  at  the  halves,  and  not  concerning  landt,  ' 

€u  it  respects  the  lessor.  It  must  seem,  if  the  contract  respect- 
ed, or  was  concerning  lands,  in  any  respect,  it  was  so  in  toto. 
If  I  agree  to  buy  black-acre  of  A,  and  to  pay  him  $100  for  it, 
bis  claim  or  side  of  the  contract  is  only  to  the  money ;  mine 
to  the  land.  It  surely  cannot  be  law  to  say  this  contract  is  not 
of  an  interest  in  or  concerning  lands  ;  yet  according  to  seve- 
ral cases,  a  contract  must  one  side  be  in  writing,  and  the  oth- 
er may  not  be. 

In  this  case  the  deft,  agreed,  by  parol,  to  allow  the  pit.  tosee  Ch.  74, 
stack  coals  on  his  close  for  seven  years ;    and  that  during  this  a  lo,  s.  6^ 
time  he  should  have  the  sole  use  of  tliat  part  of  his  close.  ^2%  729 
When  the  pit.  had  accordingly  for  three  years  stacked  coals  Wood  v. 
there,  the  deft,  locked  up  the  gate  of  the  close.     The  major-  pjf,®'£^*|d*^  ^ 
ity  of  the  court  held  this  agreement  good  for  seven  years.  As  356.I5  John^- 
the  agreement  was  only  for  an  easement,  and  not  for  an  inter-  R.  271. 
est  in  the  land,  it  did  not  amount  to  a  lease,  so  good.     Foster 
J.  agreed  this  did  not  amount  to  a  lease,  but  thought  the  words 
in  the  statute  of  frauds,  ^'  any  uncertain  interest  in  land,^^ 
extended  to  this  agreement,  so  not  good  for  above  three  years. 
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Ch.  32.       But  a  contract  to  sell  and  delixrer  the  posaessioa  ^  and  im- 
Jlri.  9.     provements  on,  lands,  must  be  in  writing  by  the  statute,  as  an 
y,^ry^j  interest  in  land.     Collateral  agreements  not  within  the  a(^  12 
East  513 ;  7  Johns.  R.  205,  Howard  v.  Easton ;  Sugd.  Ven. 
56. 
8  T.  R.  3y  ^  ^*  ShaU  have  the  force  and  effect  of  leases  at  wiU  onfy. 

Clavton  V.  In  this  case  the  deft,  had  held  the  premises  two  or  three  years, 
Biakey.  under  a  parol  lease  of  twenty-one  years  from  a  certain  day 
named,  to  which  the  notice  to  quit  referred.  It  was  objected 
that  this  was  but  a  lease  at  toUlj  by  the  statute  of  frauds  by  le- 
gal construction,  and  as  there  was  no  count  as  on  a  lease  at 
toiUj  the  declaration  was  bad.  But  there  was  a  count  that 
stated  a  holding  from  year  to  year  determinable,  Mi^  12, 
1797.  Held,  the  declaration  was  good,  ^^  for  such  a  holding 
now  operates  as  a  tenancy  from  year  to  year ;  that  the  mean- 
ing of  the  statute  was,  that  such  an  agreement  should  not  operate 
as  a  term  ;  but  what  was  then  considered  as  a  tenancy  at  will, 
has  since  been  properly  construed  to  enure  as  a  tenancy  from 
year  to  year."  Though  this  reasoning  may  apply  to  our  pro- 
vince act,  or  to  written  leases  on  our  act  of  March  10,  1784, 
mentioning  no  time,  yet  it  cannot  be  applied  to  our  parol  lease 
on  that  act,  as  the  statute  is  express  it  shall  be  considered  as 
a  lease  at  tvUl  only.  But  of  late  years^ourts  have  as  much 
as  possible  leaned  in  favor  of  leases  from  year  to  year  where 
no  time  is  stated.  8  Burr.  1609  ;  2  W.  Bl.  1173. 
Parker  ^  ^'  Potatoes  sold  before  dugy  a  mere  chattel.     As  wheie 

Stoniland,  11  -^  agreed  to  sell  B  a  crop  of  potatoes  in  a  close,  at  so  much  a 
East  382.       sack,  to  be  got  iinmediately.   Held,  the  contract  was  confined 
to  the  sale  of  the  potatoes,  and  conveyed  no  interest  in  the 
land,  but  merely  an  easement,  a  right  to  come  on  the  land  for 
the  purpose  of  digging  and  carrying  away  the  potatoes.  And  2 
Warwick  t.    Maul.  &  Sel.  205,  the  contract  was  for  all  the  potatoes  growiiig 
Bruce.  q^  q  certain  piece  of  land,  at  so  much  an  acre,  to  be  dog  and 

carried  away  by  the  purchaser.     Held  as  above,  and  that  the 
contract  was  for  a  mere  chattel.      See  Whipple  r.  Foot,  Ch* 
136,  a.  16,  s.  16.     In  Warwick  t^.  Bruce,  the  contract  was 
made  about  the  time  of  digging  potatoes,  so  different  from 
Crosby  v.  Wadsworth,  and  oAer  contracts  that  have  for  their 
object  long  possession  of  the  land.     But  decided  otherwise  as 
to  a  crop  of  Turnips,  2  Taun.  30,  Emmerson  t^.  Heelis.  The 
Emmerson  v.  Common  Pleas  held,  that  a  public  sale  at  auction  of  several 
Heelis.— See  lots  of  tumips  then  growing,  was  a  sale  of  an  interest  in  land^ 
^^hnnhX  ^  ^^^  *®  Statute  of  frauds ;  and  the  court  referred  to  Wad- 
JohD8.,R.272.  dington  v*  Bristow,  2  Bos.  &  P.  452.     The  difiference  seems 
to  be  solely  in  the  opinions  not  in  the  cases. 

^5.  As  to  the  estate's  being  void,  and  the  parol  contract 
as  to  lands  being  valid  so  as  to  recover  damages,  see  Daven- 
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port  9.  MiBon,  Ch.  93,  a.  3,  s.  41 ;  Hollis  v.  Edwards,  1    Ch,  32. 
Vera.  159  ;  Bell  v.  Andrews,  4  Dall.  152 ;  Ewing  v.  Tees,  1     Art.  9. 
Bin.  450.    This  distinction  is  b^  no  means  well  settled  except  K^r^^j 
perhaps  in  Pennsylvania,  in  the  statute  of  which  state,  the  pro- 
Tision  in  the  4th  secljon  of  the  39th  Ch.  II.  is  omitted.   As  to 
ft  parol  license  to  erect  mill  dams  ke.,  see  Thompson  «• 
Gregory  &  al.  Ch.  74,  a.  8,  s.  4.      The  case  of  Wood  r.  ^^    y^^ 
Lake  seems  to  be  questioned  by  Sugden,  on  the  good  grocmd,  57,  fg, 
that  in  fact  it  was  a  lease  for  seven  years,  but  see  2  Mar^ 
431. 

$  6.  Sugden's  editor  in  noticing  Parker  v.  Stoniland  above, 
refers  to  many  American  cases,  as  Boswick  v.  Leach,  Frear  9. 
Hardenborgh,  Newcomb  «.  Ramer,  Hughes  «.  Moore,  Boyd 
i».  Graves,  Howard  v.  Eaton,  Storms  9.  §nyder,  Sherburne  «• 
FuUer,  Boyd  v.  Stone,  aO  in  this  work,  see  table  of  -cases. 
He  further  refers  to  Paxton's  Lessee  v.  Price,  1  Yeates  500  5 
Rice  V.  Rat,  15  Johns.  503 ;  Henderson  v.  Hudson,  1  Mun. 
610 ;  Ebert  v.  Wood,  1  Bin.  216. 

$  7.    What  ii  a  sufficient  agreement,  see  Hatton  v.  Gray,  Backhoasa  v. 
Ch.  1,  a.  7,  s.  46  ;   Cotton  v.  Lee,  id. ;    Seton  v.  Slade,  and  ^"^^'^^^ 
cases,  Ch.  llff,  a.  10,  s.  10 ;  Wain  v.  Warlters,  Ch.  1,  a.  53;  jT'^l    ' 
Ch.  9,  a.  20,  s.  33  ;   Ch.  11,  a.  14 :   and  sundry  other  cases  l  Roofs  R. 
there  cited.  See  also  3  Taun.  169  ;  15  Ves.  jun.  286,  Bate-  ^^nn^j'*"*' 
man  v.  Phillips,    15  East  272 ;    and  Clason  v.  Baily,  14 
Johns.  R.  484  be. ;  2  Ball  and  Beatty  58,  ^71  ;  also  Ch.  9, 
Ch.  11,  and  Ch.  32,  generally;    9  Ves.  jun.  234 ;    12  do. 
466. 

^  8.  Equity  is  a#  much  bound  by  the  statute  of  frauds  as  the  law  9  J^mu.  176, 
is.    What,  said  Lord  Elden,  is  the  construction  of  it,  what  calderZ^a 
within  its  legal  meaning,  and  what  is  a  legal  signing,  are  ques-  Detaus.  Ch. 
tions  the  same  m  equity  as  at  law.      In  the  construction  of  it,  5l/|®^^^ 
equity  follows  the  law.     3  Hen.  b  Munf.  144  to  199,  Argen-  Roberts  on 
bright  V.  Campbell  b  ux.,  and  many  cases  there  cited.      18  Fraads  167. 
Ves.  jun.  183 ;  14  Johns.  R.  488.     Lord  Mansfield's  opinion 
above  stated,  that  neither  a  court  of  law  or  of  equity  can  make 
a  contract  for  the  parties,  but  can  only  inquire  what  is  its  le- 
gal meaning. 

^  9.  The  agent  how  authorized.   By  the  first  and  third  sec-  Sogd.  Ven. 
tions  of  the  statute  of  frauds,  as  to  leases  be.,  must  be  by  wri-  ^^  l^^^Au 
ting.     Not  so  by  the  fourth  and  seventeenth  sections,  but  by  9,  ch.  11, 
^se  it  may  be  by  parol.    These  sections,  fourth  and  seven-  Brown  t.GIl* 
teenth,  respect  agreements  to  convey  property.     The  auction-  ^^tTch. 
eer  is  the  purchaser's  agent  merely  by  his  implied  authority  to  r.  mo^ 
write  down  his  name  and  bid  ;   (however  decisions  are  differ-  Yf^o^*** 
ent  on  this  point.)     Standfield  v.  Johnson,  1  Esp.  Ca.  101 ;  soa^lSiliitk 
Coles  9.  Trecothick,  9  Ves.  jun.  234 ;   White  v.  Proctor,  4  838. 
Taun.  309  ;  Kemys  v.  Proctor ;  so  if  he  bid  by  an  agent,  2 
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Ch.  32. 

Art.  10. 

8  Ves.  jun. 
887.-^  Ves. 
jun.  617. — 
Whicbcote  o. 
Lawrence,  3 
Ves.  jun.  740, 
762.— Hall  1^. 
Noyes.  3  Bro. 
C.  C.  483.— 
2  Bin.  69.— 
13  Ves.  jun. 
601.— 4  Bin. 
43.-2  Raym. 
108. 


Towers  ». 
Osborne,  2 
Sel.  760 ; 
doubted  Cb. 
11,  a.  4,  s.  10. 


Gross.  J. 


1  East  192, 
Chaplin  v. 
Rogers,  cited 
1  Phil.  Evid. 
381  —Hodg- 
son V.  Le 
Bret,  1  Camp. 
833— The 
buyer  writes 
his  name  on 
the  eoods  is 
a  delivery. 


Taun.  38 ;  4  do.  20&.    Neither  of  the  contracting  parties  cab 
be  the  agent  of  the  other. 

^  10.  Xf  the  deft.,  in  chancery,  insist  on  the  statute,  though 
he  confess  the  parol  agreements,  he  will  be  held  to  perform 
— ^the  better  opinion,  after  various  opinion;,  see  Sugden's  Ven- 
dors &c.,  77  to  82,  and  many  cases  cited  by  him.  One 
confidentially  employed  to  sell  as  executor,  trustee,  agent,  at- 
torney, guardian,  be.  cannot  purchase.  Equity  fears  they  will 
use  their  influence  and  knowledge  fraudulendy  to  their  own 
advantage,  if  allowed  to  purchase,  so,  on  a  general  principle, 
forbids  all  such  purchases,  except  in  special  cases,  and  where 
there  is  perfect  fairness.  Crowe  v.  Ballard,  3  Bro.  €•  C.  120 ; 
Fox  V.  Mackreth,  2  Bro.  C.  C.  400, 420 ;  Cookson  r.  Whelp^ 
dale,  1  Ves.  9  ;  Campbell  v.  Walker,  6  Ves.  jun.  678,  683  ; 
3  Des^us,  Ch.  R.  26  ;  3  Munf.  251 ;  4  Desaus.  Ch.  R.  651, 
Butler  V.  Haskell ;  Jackson  v.  Van  Dalfsen,  5  Johns.  R.  43, 
48 ;  Reynolds'  Case,  5  Ves.  jun.  707,  708 ;  Davorce  v.  Fan- 
ning, 2  Johns.  Ch.  R.  257  :  8  Bro.  P.  C.  63  ;  10  Ves.  jun. 
381,393;  Dawson  v.  Massey,  1  Ball  b  Beatty  219.  The 
objection  is,  a  trustee  cannot  purchase  of  himself ^  not  that  he 
cannot  purchase  of  the  cestui  que  trust.  4  Desaus.  Ch.  R. 
487,  504  ;  1  Peter's  R.  368  ;  10  Ves.  jun.  246. 

Agreements  not  to  be  performed  in  a  year,,  see  Ch.  11,  a. 
4,  above. 

Art.  10.  Qoods  to  the  value  of  ten  pounds  fye.^  see  Ch. 
11,  a.  4.  ^1.  This  case  is  further  explained,  as  above;  the 
deft,  bespoke  a  chariot,  and  *when  made  refused  to  take  it,, 
and  held  not  to  be  within  the  statute.  On  this  case  it  is  ob- 
served in  Selwyn,  that  it  was  not  a  contract  to  buy  goods,  but 
for  the  making  of  something  which  had  not  any  existence  at 
the  time  ;  Lawrence  J.  7  T.  R.  17,  observed,  this  case  went 
on  the  general  principle  that  executory  contracts  were  not  with- 
in the  act,  ^'  if  by  that  were  meant  contracts  for  the  sale  of 
goods  to  be  executed  on  a  future  day,  such  a  construc^n 
would  be  a  repeal  of  the  act ;  but  if  it  only  meant  such  con- 
tracts as  were  incapable  of  being  executed  at  the  time,  then 
the  decision  was  right,  and  such  was  the  case  then  in  judg- 
ment." 

^  2.  A  and  B  being  on  the  spot,  A  sold  to  B  a  stack  of 
hay,  and  B  actually  sold  part  of  it  to  another  person,  who  took 
it  away ;  this  was  a  delivery  to  and  acceptance  by  B,  so  as  to 
take  the  case  out  of  the  statute  of  frauds ;  to  do  which  on  the 
sale  of  goods  of  the  value  of  £10,  or  more,  there  must  be  ei-^ 
ther  1st,  a  delivery  of  them,  or  of  a  part  of  them  ;  or  2d,  pay- ' 
ment  of  the  consideration  ;  or  3d,  the  agreement  must  be  re- 
duced to  writing.  But  where  goods  are  ponderous  the  deliv- 
ery of  the  key  of  the  warehouse  be.,  will  do.     '^  Sfo  if  the 
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purchaser  deals  with  the  commodity  as  if  it  were  in  bis  actual  Ch.  32. 
possession,  this  will  supersede  the  necessity  of  proving  an  ac-  ^rt.  10. 
tual  delivery,"  as  in  die  case  of  the  hay  stack,  above,  then  ^^y^^ 
there  is  no  danger  of  deceiving  others. 

^  3.  The  pit.  was  told  by  the  deft,  that  he  had  a  quantity  2  Esp.  698.— 
of  rice  to  sell,  and  the  pit.  produced  the  deft*s.  order  to  Ben-  |^^*{^;^^'» 
net  &  Co.  to  deliver  to  the  pit.  20  barrels  of  rice  ;    and  the  Keeves,  cited 
pit.  proved  by  a  witness,  that  the  deft,  told  him  that  he  had  i  PhU.  Evid. 
sold  20  barreb  of  rice  to  the  pit.  for  17*.  a  hundred.     Pit.  ^h^/|jjo4. 
delivered  the  order  to  Bennet  &  Co.,  who  refused  to  deliver 
the  rice,  because  forbidden  by  the  deft.      Held,  this  order 
amounted  to  a  delivery,  so  as  to  take  the  case  out  of  the  stat- 
ute. 

^  4.  It  has  been  decided  that  where  a  sample  is  delivered  7  East  668, 
to,  and  accepted  by,  the  purchaser ;  and  this  is  to  be  account-  Suj^V* 
ed  for,  as  part  of  the  commodity  sold,  this  will  take  die  case  out 
of  the  statute.     But  otherwise  if  not  a  part  of  the  commodity 
sold  at  large,  Ch.  62,  a.  5,  then  it  is  no  delivery  of  a  part  of 
die  things  sold. 

^  5.  Contract  void  as  to  land^  is  void  as  to  goods.  As  2Coid.  D. 
where  A  agreed  to  sell  lands  md  ehaUds  to  B.  Plea  the  stat-  ^^  g^*^ 
ute  of  frauds.  A,  during  the  negotiation,  delivered  a  parucu- 
lar  list  of  the  whole  goods  &c.,  signed  by  him.  '  Afterwards 
an  agreement  was  made  for  a  less  price.  Both  parties  gave 
instrucUons  to  the  attorney  to  prepare  the  conveyance  ;  and 
the  deft.  A,  delivered  to  him  the  list  of  particulars,  as  in- 
strucdons  for  the  deed,  which  was  prepared.  But  the  court 
held  the  plea  good,  and  that  the  agreement,  being  void  as  to  the 
lands,  was  void  in  regard  to  the  goods. 

§  6.  In  assumpsit^  by  the  vendor  against  the  vendee  of  land,  6  East  666, 
for  not  accepting  it,  and  paying  the  purchase  money,  the  ^'^^th'— ' 
pit.  averred  he  was  seised  in  fee  of  the  land,  and  that  the  deft.  2  Smith  643, 
agreed  to  purchase  it,  on  having  a  good  title  ;    and  that  the 
pit's,  dde  to  the  land  was  made  good,  perfect,  and  satisfactory 
to  the  deft. ;  and  that  the  pit.  had  been  always  ready  and  wil- 
ling, and  offered  to  convey  the  lands  to  the  deft.,  but  he  did 
not  pay  the  purchase  money.      On  special  demurrer,  held 
good.     For  what  the  pit.  averred  was  tantamount  to  per- 
formance of  his  part  of  the  agreement,  so  as  to  endtle  him  to 
recover  for  the  breach  on  the  deft's.  part,  in  not  paying  the 
purchase  money.      This  was  a  sale  at  aucdon  on  various  con- 
ditions of  sale  in  writing,  £300  earnest  paid  by  the  deft  Baxter  v. 
Long  special  counts ;    special  pleas  and  replications ;  special  Lewis,  i 
demurrer  thereto,  assigning  special  causes.     Held,  enough  for  E^^q '^. 
the  pit.  to  state  his  tide  thus  generally  ;    especially  that  it  was  but  6  TanD.' 
made  good,  perfect,  and  satisfactory  to  the  deft.      Seisin  in  ^l,  case  of 
fee^  is  intended  a  legal  seisin.      It  is  the  purchaser  who  is  ga^.  ll\^ 
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Cfi.  S2.  bound  to  prepare  and  tender  a  conveyance,  6  Kiit  IM, 
Art.  10.  Seward  ^.  WUlock,  2  Atk.  208 ;  Wibnot  218. 
v>'%^V^  ^  7.  Surrender  of  a  lecisehoU  estate  vaUdj  Awigk  m&i  m 
494^4^'  ^  voting  fyc.  Assumpsit  for  money  had  and  receive.  Octo- 
Randall  k  b^i**  1808,  Rich  leased  (under  seal)  a  house  to  Randall,  for 
iWcb.  one  year.    To  secure  the  rent,  Randall  put  into  the  hands  of 

Rich  the  negotiable  note  ($183.'75,  on  interest,)  of  Amos 
Wright.  Randall  occupied  two  quarters  and  part  of  a  third, 
and  moved  out  Towards  the  latter  part  of  the  third  quarter 
Rich  let  this  house  to  Mrs.  Cooper,  who  entered  8tc.,  and  be- 
came responsible  for  the  rent  to  Rich,  he  having  received  tbe 
key  of  Randall  when  he  went  out,  delivered  it  to  her  when 
she  entered.  Held,  this  was  a  legal  surrender  of  this  lease- 
hold estate  for  a  year,  and  a  determination  of  thd  lease,  though 
under  seal,  though  by  our  statute  of  frauds,  surrenders,  &c. 
must  be  in  writing.  And  if  the  lease  was  not  ended  by  th^e 
acts.  Rich's  putting  in  Mrs.  Cooper  might  be  considered  as  an 
ouster  of  Randall,  and  so  his  rent  at  an  end.  Rich,  without 
consulting  Randall,  sued  said  note  in  the  name  of  Biek^  and 
took  lands  in  execution,  and  his  title  had  become  absolute. 
Held,  Randall  entitled  to  recover,  in  this  form  of  action,  die 
balance  of  the  note  over  the  rent  he  owed,  though  objected 
Rich  had  received  only  landsy  notmon^y;  for  this  suit  and 
levy  might  be  considered  a  voluntary  appropriation,  by  Rich 
to  his  own  use,  of  the  note,  as  in  Floyd  v.  Day ;  espetiuBj 
as  he  did  not  ofier  to  convey  the  land  to  Randall,  or  consult 
him  as  to  the  mode  of  satisfying  the  execution  ;  fbr  ^'  the  sat- 
isfaction of  the  execution  ought  to  be  considered  as  the  pay- 
ment of  the  del)t  in  money,"  and  the  land  was  taken  at  mon- 
ey's worth. 

^  8.  Contracts  as  to  land^  not  in  writingy  haw  made  good. 
General  principle.  By  the  statute  of  frauds,  29  Ch.  II.  and 
our  statutes,  the  general  principle  is,  that  all  devises,  legacies^ 
and  conveyances  of  any  interest  in  lands,  or  contracts  to  cob- 
vey  such  interest,  must  be  in  writing,  or  be  void.  The  dan- 
ger and  evil  these  statutes  meant  to  guard  against,  were  tbe 
mistakes,  the  want  of  recollection,  the  prejudices  and  frauds 
of  the  witnesses  to  the  devises,  agreements,  and  bargabs,  on 
these  subjects,  not  in  writing.  But  writings  have  not  been  require 
ed  when  these  mischiefs  could  be  avoided  without  resorting  to 
the  witnesses,  and  have  been  attended  with  such  facts  and  acts 
of  the  parties,  as  have  proved  the  terms  of  them,  though  these 
facts  and  acts  have  been  proved  hyp&rol  evidence,  especially 
as  to  conveying  interests  in  lands.  The  grounds  taken  in  these 
respects  have  varied.  Once  it  was  held,  that  as  the  statnte  of 
frauds  required  these  matters  to  be  in  writing,  as  aU  devises, 
for  instance,  the  whole  intention  of  the  deviscM*,  or  grantor  of 
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an  interest  in  lands,  must  appear  in  writing.    Hence,  however    Ch.  32. 
clear  the  evidence  was,  tlie  devisor  meant  to  give  in  lieu  of    ArU  10.  1 

dower,  for  instance,  it  was  to  no  purpose  if  his  meaning  was  V^^VVi/  ^  { 

not  expressed  in  wriiing.     But  now  a  different  construction  of  ^ 

the  statute  is  given  ;  and  we  may  prove  the  existence  of  a 
contract  in  these  cases,  by  proving  facts,  the  existence  whereof 
cannot  be  accounted  for,  on  other  grounds  than  tlie  existence  ^^ 

of  a  certain  contract  or  agreament*      Thus  A  makes  an  abso-  i 

iute  deed  of  black-acre  to  B,     But  A  says  it  was  a  mortgage.  ♦  ' 

B  denies  this*  A  offers  to  prove,  by  C  and  D,  who  heard  ibe 
bargain,  this  fact.     But  ibey  are  not  admissible  witnesses  to  • 

the  terms  of  it,  as  it  respects  land.  The  statute  holds  it  un- 
safe to  trust  to  the  recollection  of  the  wiuiesses  to  the  very 
terms  of  the  contract,  and  beiire  rejects  tbem.  But  A  can 
prove  certain  facts  in  the  case  to  exist,  where  there  is  no  such 
danger  of  mistakes  or  m Is-r ec oil ec lions,  which  facts  clearly 
prove  a  contract  must  have  existed,  and  the  precise  terms  of 
it  to  a  common  intent  ;  and  the  court  sees  these  facts  could 
not  have  existed,  unles$  there  had  been  such  a  conveyance  of 
black-acre  as  A  alleged  there  was.  This  he  may  do  on  Uie 
modern  construction  of  the  statute.  He  therefore  proves  by 
witnesses,  that  when  he  gave  tJiis  absolute  deed  to  B,  B  held 
against  A  a  bond  for  $500^  that  B  has  retairied  ihat  bond  for 
seven  years,  and  annually  received  the  interest  on  it  from  A, 
That  A,  with  B*s  privity  and  consent,  has  remained  in  posses^ 
sion  of  black -a  ere  the  whole  time,  and  bas  never  been  called 
on  to  pay  any  rent  to  B,     That  A   has  repaired  and   paid  tlie  , 

taxes  as  on  his  own  estate  ;  also  received  the  profits  from  year 
to  year,  as  of  his  own  lands.  Thus  it  is  proved  that  A  and  B 
have  invariably  acted  exactly  as  mortgager  and  mortgagee  aW 
ways  do  act ;  and  most  unnaturally,  if  B  has  been  all  the  time 
absolute  owner  of  this  black-acre  >    Now  these  facts  prove  the  | 

deed  w^as  a  mortgage*      This  manner  of  proving  the  fact,  the  , 

deed  was  a  mortgage,  by  proving  these  facts  by  parol  evidence, 
ia  correct,  as  such  facts  are  usually  proved  by  such  evidence.  # 

And  all  such  evidence  is  properly  admissible  on  A's  bill  in 
equity^  (tlie  usual  course  to  redeem  ;)  and  chancery  treats  B  as  ^  ^ 

trustee.     Facts  are  thus  proved,  which  prove  the  very  terms  • 

of  the  contract 

{j  9*  So  if  the  party  to  he  charged  confesses  in  writing,  as 
in  his  plea,  his  answer,  Uc.  the  exact  terms  of  the  contract 
set  up  by  the  party  claiming  the  benefit  of  it.  This  also  takes 
the  case  out  of  the  statute  on  its  modern  construction^  for  the 
court  sees  the  contract  is  proved   without   relying  on  the  wit-  * 

nesses  for  proving  the  terms  of  it,  and  whhout  danger  of  mis- 
takes or  perjuries.  This  seems  to  be  a  hberal  and  fair  con- 
struction of  such  statutes  ;  but  I  doubt  the  conclusion  an  able 
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judge  has  drawn  from  it,  namely  :  that  any  fact  which  shews 
the  testator's  intention,  though  dehor$  the  will,  may  be  proved 
to  get  at  his  meaning  and  true  construction  of  it,  provided  the 
fact  stands  well  with  the  will ;  for  this  any  fact,  though  it  may 
tend  to  shew  the  testator's  intention,  yet  it  may  have  no  rela* 
tion  to  the  terms  of  the  devise  or  bequest  set  up  or  claimed. 
Whereas  every  fact  proved  in  the  above  case,  (and  in  every 
case  in  which  properly  admitted  to  be  proved,)  was  of  a  na- 
ture not  to  exist  if  the  terms  of  the  contract,  the  mortgage 
contract  set  up  had  never  existed. 

^10.  One  will  not  be  aided  who  comes  to  demand  the  per- 
formance of  an  iHegal  contract,  but  will  be  where  he  comes  to 
annul  it.  And  in  the  last  case  the  law  will  relieve  him,  though 
pariiceps  mmtitw ,  but  see  Worcester  t.  Eaton. 

A  promise  to  pay  another's  debt  must  be  wholly  in  writing 
under  the  English  statute  of  frauds  (in  force  in  Rhode  Island.) 
It  cannot  be  added  to  or  varied,  nor  so  far  explained  by  parol 
testimony  as  to  affect  the  import  of  the  writing. 

^11.  Trust  estates  to  defraud  creditors  fyc.  may  be  proved 
by  parol  &c.  Held,  1.  The  principle  that  a  trust  estate  can- 
not legally  exist  without  a  dechration  in  writing,  signed  by 
the  person  holding  the  legal  estate,  does  not  apply  to  secret 
trusts  and  confidences,  created  for  the  purposes  of  defeating 
or  delaying  creditors,  which  may  always  be  proved  by  parol ; 
and  when  so  proved  will  defeat  the  formal  transactions  which 
may  have  been  adopted  for  sueh  purposes  by  the  parties :  2. 
Where  a  mortgagee  makes  a  deed  of  assignment  on  the  back 
of  the  mortgage  deed,  or  by  a  separate  instrument  referring  to 
it,  the  iEissignee  is  put  in  the  place  of  the  mortgagee  to  all 
intents  and  purposes,  unless  a  different  intent  is  apparent  irom 
the  contract :  3.  Usury  must  be  pleaded  in  an  action  on  a 
specialty  between  the  original  parties  :  but  4.  In  a  real  action 
a  purchaser  may  avoid  a  prior  conveyance  from  the  grantor, 
by  giving  usury  in  evidence  on  the  general  issue  of  ntU  dissei- 
sin :  5.  Where  a  mortgagee  assigned  her  interest  in  the  mort- 
gaged premises  for  money  lent  her,  and  verbally  promised  to 
repay  the  money  and  interest,  except  the  assignee  received  the 
same  from  the  mortgaged  premises ;  held,  she  was  trustee  of 
the  assignee  to  the  amount  of  the  monies  so  promised.  As  to 
the  purchaser  he  may  not  be  apprised  of  the  usury  till  it  is  too 
late  to  plcmd  it,  and  when  he  offers  to  prove  it,  the  adverse 
party  may  have  time  to  rebut  such  evidence. 

^  12.  The  form  of  the  note  in  writing  required  by  the  sta- 
tute of  firaudsi  is  not  material ;  but  it  is  material  this  note  con- 
tain the  substance  of  the  agreement  with  reasonable  certainty, 
so  that  the  contract  may  be  understood  firom  the  writing  itself, 
297.— 14  Do.  16^1  Johns.  Ch.  R.  273^—11  East  142. 
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zni  without  recourse  to  extraneous  or  parol  evidenee ;  and  it    Ca.  32. 
must  be  signed  by  the  party  to  be  charged  or  by  his  agent.    Art.  11. 
Hence,  if  A  sell  goods  to  B,  and  in  his  book  of  jobs  enters  s^ry^^ 
B's  name  as  the  purchaser,  and  the  terms  of  the  sale  are  read 
to  B's  agent,  making  the  purchase,  who  owns  the  entry  is  cor- 
rect, this  is  not  such  note,  not  being  so  signed  :  2.  There  may 
be  a  constructive  delivery  of  the  goods  sold,  and  effectual,  but 
then  the  acts  done  to  be  equal  to  an  actual  delivery,  roust  be 
such  as  to  leave  no  doubt  of  the  party's  intentions  :  3.  Where 
the  vendor  agreed  with  the  vendee  as  to  the  storage  of  the 
goods,  and  a  delivery  by  him  of  the  export  entry  to  the  ven- 
dee%  agent ;  held,  not  a  constructive  delivery  so  as  to  change 
the  property.  See  Whitwell  v.  Wyer  fc  al.,  11  Mass.  R.  6. 

^13.  An  entire  contract  part  void  by  the  statute,  is  void  for  8  Johns.  R. 
the  whole.     As  9l  parol  contract  to  pay  the  pit.  for  an  ease-  cS'Jfbrdr. 
tnent,  a  right  of  way  over  his  land,  (alone  valid)  also  for  a  dis-  MorrUl. 
tinct  piece  of  land  (as  to  this  invalid^     Held,  the  whole  con- 
tract was  void.     Like  principle,  1  rhil.  Evid.  359,  cites  2 
Ventr.  224  ;  and  7  D.  b  E.  201,  Chater  v.  Bukett ;  3  Taun. 
^82. 

Art.  1 1 .  Whai  a  fraudulent  conveyance  to  defeat  creditors. 
This  respects  personal  estate  as  well  as  real  ;  voluntary 
deeds  relate  to  both.  Frauds  in  conveying  and  in  contracts 
to  convey  lands,  and  interest  in  and  concerning  them  will 
be  more  fully  considered  under  the  heads  of  conveyances  of, 
and  contracts  to  convey  lands  fee.  A  few  further  cases  may 
be  stated  here,  though  such  conveyances  and  contracts  to  con- 
vey are  more  genersdly  the  grounds  of  real  or  land  actions, 
yet  by  no  means  ahvays  so ;  but  in  many  instances  they  are  . 
the  grounds  of  assumpsit,  as  already  appears.  The  price  of 
lands  eonveyed  if  not  paid,  is  usually  recovered  in  assumpsit, 
where  not  claimed  on  a  deed,  and  in  this  action  the  statute  of 
frauds  as  to  lands  is  often  in  question. 

^  1.  If  one  be  not  embarrassed,  his  conveyance  of  his  pro-  n  Mass.  R. 
perty  for  love  and  affection,  is  good  against  after  creditors,  ^^  Bennet 
and  as  to  them  is  not  fraudulent,  and  the  jury  may  find  he  was  Rank.— lie. 
not  in  embarrassed  circumstances  when  he  conveyed.    And  a  Abr.  Ame- 
voluntary  conveyance  of  woperty  ;  that  is,  for  love  and  affec-  ™«nt»c. 
tion  only,  is  good  agamst  all  persons  but  such  as  were  credi-  —Eq.  Ca. 
tors  at  the  time,  and  so  against  such  if  the  grantor  retain  suffi-  Abr.  19, 28. 
cient  property,  and  especially  lands,  to  pay  his  debts,  and  also 
keeps  his  credit  good,  and  there  being  no  evidence  of  secresy 
or  of  trust,  in  the  conveyance  or  about  the  time  of  it. 

^  2.  A  like  principal  recognised,  as  against  one  a  creditor  12  Mass.  R. 
before  the  conveyance;   and   held,  that  by  our  statute  of^J»J«"^*« 
frauds,  lands  cansot  be  vested  in  interest  by  way  of  trust  in  Eq.*Ca.*^Abr. 

19, 28.— Pr.  Ch.  200,-1  Vert.  210,220, 868. 
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Ch.  32*    one  not  grantee  in  the  deed,  where  "  there  k  no  dedantiQB  of 
Art.  11.    trust  in  writing,  neither  is  there  a  resuMng  trust  by  implica- 
':«^V*V^  ^^  of  law,"  where  ^^  there  is  nothing  in  the  deed  which  sur- 
mises a  trust,  or  an  interest  in  any  person  other  than  the 
grantee."    No  trust  can  he  proved  by  parol.    "  The  policy 
as  well  as  the  express  provisions  of  our  law  beings  that  no  title 
to  real  estate  shall  exist,  except  by  deed  (n:  record." 
104^^1'  ^'         ^  ^*  Same  principle  as  to  resulting  trusts  was  recognised  io 
Northampton  ^'^  ^^^  $  ^^  observed,  as  to  the  case  of  A's  buying  land  with 
Bank  i>.         B's  money,  it  must  be  ^'  understood  to  be  in  cases  where  the 
Whiting.       parol  evidence  is  not  inconsistent  with  the  deed." 
Ambrose  v.        Jq  which  case  it  is  held,  if  the  purchase  money  be  in  (act 
p.  w^ass.—  -^.'s,  yet  if  in  the  deed  it  is  said  to  be  B's,  there  can  be  ne 
Ch.  114,  a.  14,  resulting  trust  to  A.    But  as  B,  after  A's  death,  executed  a 
**  ^'  declaration  of  trust,  this  took  it  out  of  the  statute  of  frauds. 

11  Mass.  R.  ^  4.  If  the  parties,  A  and  B,  really  agree  verbally  on  a 
s^if^^  ^'  DQortgage,>but  A  conveys  absolutely  to  B,  and  he  make  a  ver- 
9  Mod.  86.  hal  promise,  that  on  a  day  ni^ned,  he  will  make  a  defeasance, 
89.— Pr.  Ch.  so  that  A's  deed  to  B  shall  operate  as  a  mortgage,  this  ver- 
A^r'lieree-  ^^  promise  is  void  by  the  statute  of  frauds,  as  it  direcdy 
ments,  letter  affects  an  interest  in  lands :  but  3.  Where  chancery  wiO  de- 
c.  See  art     cree  a  specific  performance  generally,  the  injured  party  in  a 

court  of  law  may  recover  damages  for  breach  of  proouse  or 
contract :  3.  Chancery  will  not  aid  where  such  a  mere  verbal 
promise  is  broken,  being  no  more  fraudulent  than  any  other 
breach  of  trust  or  promise*  Qusere,  as  to  the  second  rule  are 
some  exceptions. 

12  Mass.  277,      ^  5.  Assumpsit  for  money  had  and  received,  and  also  a 
Frasierc.^    special  count.     The  deft,  contracted  in  writing  to  convey 
3D.&E.68d.  l^nds  to  the  pit.  on  the  payment  of  a  sum  of  money  within  a 
Doagi.694.—  time  named.    At  its  expiration  the  pit.  ofiered  to  bonow  the 
628^!!^'  ^'     nioney  and  pay  it,  if  the  deft,  desired  it ;  and  he  dissuaded  the 
4  Cranch  R.   pit.  from  hiring  it,  saying  he  might  pay  at  any  time,  and  do 
239.— Eq.  Ca.  advantage  should  be  taken  &c.     Afterwards  the  pU.  teqdered 
21^'    '    '    the  money  and  the  deft,  refused  also  to  give  the  deed.   Judg- 
ment against  the  ph. ;  he  did  not  do  what  was  equivalent  to  a 
seasonable  tender  of  the  nioney,  he  only  oflbred  to  borrow  the 
money.     The  disingenuous  conduct  of  the  deft,  did  not  vaty 
the  law  of  the  case. 

12  Mass.  R.  ^6.  Question  as  to  a  fraudulent  conveyance  ;  the  materid 
&fd.*I*Tras"  points  decided  were  ;  1.  If  the  grantor  in  a  deed  of  lands  has 
tees  of  Phil-  fraudulent  intentions  to  delay  and  defeat  his  creditors,  yet  the 
*>P8^cadc-  deed  is  valid  if  the  grantee  in  it  be  honest,  and  acts  fairly  :  S.  If 
statTjunTsis,  ^  "^^^^  &  ^^^^  ^^  ^^^^  ^  ^  ^^^  ^^  Security  as  creditor,  without 
1802.  See  his  knowledge,  and  get  it  reporded,  the  deed  is  inoperative  lU 
tle^'N^-^  B  accepts  it,  and  when  he  at^eepts  it  the  same  is  in  fact  dc- 
ois;  Sutton    Uvered,  and  if  then  he  make  a  bond  of  defeasance  to  A  to 

,  V.  Lord. 
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teoNKvey  to  A,  on  bb  paying  what  be  juftly  owes  to  B,  this  is    Ch.  32. 

a  good  defeasance,  and  A's  said  deed  to  B  is  never  any  thing    Art.  11. 

but  a  mortgage^  a  fair  security  ;   3.  If  A  keep  the  said  bond 

in  his  pocket,  not  registered,  diet  is  the  law's  fault,  not  B's,  if 

be  do  nothing  to  prevent  its  being  recorded  :  4.  A  may  give 

the  bond  back  to  B,  and  let  his  title  become  absolute  to  so 

aaucb  of  the  estate  as  will  honestly  pay  his  debt.     The  facts 

in  this  case  occupy  many  pages*     Every  deed  is  inoperative 

till  both  parties  agree  to  it,  on  the  principles  of  the  common 

law  ^  and  on  those  principles  the  honest  grantee  is  not  to  be 

prejudiced  by  the  fraudulent  intentions  of  the  grantor. 

^  7.  An  agreement  void  by  the  statute  of  frauds,  made  ilMass.  R. 
valid  by  the  after  acts  of  the  parties.     As  where  A  and  B  ^'p '^^' 
contracted  for  the  sale  of  twenty-five  hogsheads  of  rum,  and  See  ch.  11,«. 
their  contract  was  void  by  that  statute ;  but  was  nine  days  af-  7,  s  l. 
terwards  made  valid,  by  payment  of  part,  and  delivery,  be. ; 
and  the  last  transactions  were  viewed  as  the  only  bargain,  be- 
eause  the  only  one  of  which  there  was  legal  evidence. 

^  8.  Frauds  in  point  i^  law.     A  sells  goods  to  B,  by  an  i  Crench 
absolute  bill  of  sale  by  deed.     If  possession  do  not  accompa^  ^>  ?|^' 
By  and  follow  it,  the  sale  is  fraudulent  as  to  creditors.     This  Russell.— d 
want  of  possession  is  not  mere  evidence  of  fraud,  but  is  a  Crancb  89.^ 
fact,  per  «e,  that  makes  the  sale  fraudulent  in  point  of  law.  ^^^  ^' 
(See  the  distinction  taken  in  Waite  v.  Hudson,  above,  a.  4, 
s.  10,  as  to  the  statutes  of  James  and  of  Elizabeth.)     In  this 
case  the  deed  of  the  slave  was  absoluiey  and  the  vendor  re- 
tained possession  unexplained^  and  exercised  ownership.    See 
s.  13,  s.  13,  16.    Perhaps  the  best  rule. 

^  9.  Fraud  consists  in  intention,  and  that  intention  is  a  fact  6  Cranch 
that  must  be  averred  in  a  plea,  pleadmg  fraud.    But  this  court  ^-bJ^^n^' 
has  decided  that  the  offence  is  not  in  &e  intention,  but  in  the  wash^  177^ 
attempt  to  smuggle  goods,  without  paying  the  duties.     Not  a  2  Hen.  &  M. 
fraud  to  mortgage  property  for  future  advances ;  3  Cranch  73,  ^'n^^***  j 
92.      The  mortgage  was  to  secure  the  mortgagee,  as  to  his  ams,  there 
future  endorsements  of  the  mortgagor's  notes,  at  a  certain  ^^^^  ^^ 
bank.     Held  not  fifaudulent  as  to  creditors  generally.     But  in  "n^«»<o«<*- 
this  case  the  consideration  was  good,  and  admitted  no  fraud 
was  intended. 

§  10.  On  a  view  of  the  various  cases  on  thb  subject  of 
fraud,  the  material  circumstance  is  the  intention  ;  the  view  or 
design  to  d^at  creditors.  Therefore,  if  A  has  goods,  and 
owes  to  his  creditors  large  sums,  and  I  take  a  bill  of  sale  and 
possession  of  his  goods,  with  a  design  to  drfeat  his  creditors,  all 
is  void,  as  tbe  deiiverff  of  his  goods  to  me,  can  never  make 
such  a  transaction  valid.  So  on  the  other  hand,  if  his  bill  of 
sale  be  hit  and  bond  fide,  though  he  remain  in  possesma 
of  the  goods,  my  title  is  vdid.    The  few  cases  in  which  it  is 
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Ch.  32.  said  that  such  possession  is  conduiive  evidence  of  firaiid,  are,  k 
Art.  11.  is  conceived,  not  law ;  but  no  doubt  is  so  far  evidence  of  fraud, 
V^^V^^  as  to  make  it  incumbent  on  me  to  explain  why  A  remains  in 
possession,  after  the  bill  of  sale  is  made,  and  to  prove  the 
transaction  fair  and  honest.  And  the  possession  must  not  be 
clearly  inconsistent  with  the  deed.  As  if  A  make  an  absohUe 
bill  of  sale  of  goods  to  B,  but  A  remains  in  possession,  using 
them  as  his  own  ;  Hamilton  t^.  Russell,  above.  Here  **  the 
separation  of  the  posscbsion  from  the  title,  b  incompatible 
with  the  deed  itself."  It  does  not  accompany  and  follow 
the  deed,  so  by  13  El.  is  a  fraud.  Otherwise  where  a  deed 
is  on  condition,  which  does  not  entitle  the  vendee  to  immedi- 
ate possession,  as  explained  in  Edwards  v.  Harben,  exr. ;  Cb. 
32,  a.  116. 
4  Wbeaton  §  1 1.  What  a  valid  execution  and  deed,  A  sdre  facias  is 
fi03,  Whea-  duly  issued  and  a  sale  is  made  under  it,  on  a  levy  made  be- 
ton*»  Uwec.  ^^^^  ^®  return  day.  The  sale  is  good  though  made  after 
that  day,  and  the  writ  was  not  actually  returned  :  2.  If  a  deed 
be  made  on  a  valuable  and  adequate  consideration,  actually 
paid,  and  the  change  of  property  b  bondfide^  or  such  as  in 
the  deed  it  purports  to  be,  such  deed  cannot  be  viewed 
as  a  deed  to  defraud  creditors.  Was  decided  in  an  action  of 
ejectment.  The  scire  facias  was  against  the  goods,  chattels, 
lands,  and  tenements  of  W.,  in  the  district  of  Columbia ;  he 
(Wheaton)  two  days  before  the  judgment  against  him,  made 
the  deed  to  one  Caldwell,  conveying  the  premises  to  him  in 
trust  for  Wheaton's  wife.  The  court  below  instructed  the  ju- 
ry that  it  was  void,  if  made  by  Wheaton,  "  without  a  valuable 
consideration  therefor,  or  was  made  by  him  with  intent  to  de- 
feat, delay,  or  defraud  his  creditors."  The  Supreme  Court 
of  the  United  States,  observed,  had  and  been  used  instead  of 
or^  the  deed  had  been  clearly  valid ;  but  as  it  reads,  it  must 
mean  that  even  had  a  valuable  consideration  been  paid,  if  the 
deed  was  made  with  intent  to  defeat  creditors,  it  was  void  :" 
said  the  Supreme  Court,  '^  we  know  of  no  law  which  avoids  a 
deed,  when  a  valuable  (by  which,  to  a  general  intent,  must  ai- 
90  be  understood  adequate)  consideration  is  paid,  and  the 
change  of  property  be  bonajme^  or  such  as  it  professes  to  be;" 
for  the  consideration  paid,  is  a  substitute  by  which  the  judg- 
ment may  be  satisfied. 
4M^  b  ^  12.  fFhat  a  sale  of  barley  within  29  Ch.  U,  and  not  a 
Unrv^mery.  *»**^<'  contract  for  the  carriage  as  well  as  sale.  Pit.  sued  for 
the  price  of  his  barley,  one  Longstafie,  a  com  factor,  agreed 
to  sell  the  deft.,  Novetaiber  18,  1815,  at  38s.  a  quarter,  to  be 
delivered  at  Longstafie's  warehouse  at  Derby,  to  go  by  his 
first  boat  at  bis  expense.  The  barley  was  then  in  one  Tur- 
ner's hands ;  the  deft*  desired  him  to  see  it  delivered,  and 
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measured,  and  properly  put  up— was  sent  by  die  first  boat,    Ch.  32. 
and  invoice  delivered  to  the  deft.,  who  requested  time  to  pay;    Art.  12.  * 
but  afterwards  refused  to  accept  the  barley.     Held,  it  was  K^^y^j 
such  contract,  though  the  price  of  carriage  was  included  in  the 
38«. ;  the  defts'.  appointing  the  particular  boat,  and  desiring 
Turner  as  above,  did  not  amount  to  an  acceptance. 

Abt.  12.  Evidence  of  fraud  in  equity,  &c.  ^  1.  Inadequate  Pr.  Ch.  188, 
price  in  a  bargain.     This  does  not  defeat  it,  merely  because  J^J^J^I!!? 
inadequate ;  but  does  where  it  shews  the  person  did  not  un-  6  Vesey  jr. 
derstand  the  bargain  he  made,  or  was  so  oppressed,  that  he  ?^^  ^*"' 
thought  it  best  to  make  it,  though  he  saw  the  inadequacy ;  for  wood^es  463 
this  proves  a  command  over  him,  that  may  amount  to  fraud. 
10  Vesey  jr.  209,  Underbill  v.  Harwood  ;  9  Vesey  jr.  246  ; 
7  Vesey  jr.  30  ;  3  Br.  Ch.  R.  605 ;    10  Vesey  jr.  292,  470, 
Burrows  v.  Lock;    1  Vem.  465;    13  Johns.  R.  484;    11 
Johns.  R.  656 ;  1  Ball  and  Beatty  241  ;  1  P.  W.  746  ;  1 
Bro.  C.  C.  667. 

^  2.  The  inadequacy  of  terms  may  be  material,  and  evi-  f^\^'l^ 
dence  of  fraud,  when  the  inquiry  is,  if  an  agreement  shall  be  Sugd.  189.— 
set  aside,  for  supposed  weakness  of  understanding  in  one  of  J,.^  *^» 
the  contracting  parties,  or  other  material  reasons.     And  when  pittereon.— 
an  agreement  appears  very  unequal,  and  affords  any  ground  2  Vern.  280, 
to   suspect  any  imposition,  unfairness,   or  undue  power  or  Ca»»»jR«d- 
command,  the  courts  will  seize  any  very  slight  circumstances  ch.  R.  167, 
to'  avoid  enforcing  it.     As  where  he  that  claims  to  have  it  ex-  667—1  Ves. 
€cuted,  fails  to  make  out  his  title  in  the  time  agreed ;  a  circum-  3^*cJ^\,|j  at 
stance  generally  not  deemed  material,  where  a  contract  is  fair.  _i  John/ca! 
But  if  one  be  equally  and  fairly  made,  it  will  be  enforced,  1^- 
though  by  a  subsequent  event  it  becomes  unequal.    3  Br.  Ch. 
R.  606  ;  6  Vesey  jr.  349,  Paine  v.  Miller  ;  but  2  P.  W.  220; 
7  Bro.  P.  C.  184;  4  Cranch  137;  1  Hen.   &  Mun.  110; 
4  Vesey  jr.  689,  690  ;  2  Vesey  jr.  294,  Buxton  v.  Cooper ; 
3  Atk.  383  ;  4  Dallas  250. 

§  3.  One  insolvent,  bond  fide  assigned   his  estate  for  the  Vredenburg 
benefit  of  his  creditors,  but  continued  in  possession,  at  the  re-  jJ^f^T^ 
quest  of  the  assignees,  and  for  their  benefit;  who  sold  in  a  i  Veajr.  130. 
reasonable  time.     Held  not  fi-audulent.     No  false  credit  was  —^  ^^^-  ^^9 
created,  and  the  possession  was  consistent  with  the  real  intent  uq^  i>||1|/ 
of  the  assignment.     So  one  having  a  large  verdict  against  him,  76.^1  Bin. 
in  favour  of  A,  conveyed  all  his  estate  to  a  trustee,  for  the  ^^r2^J!^7' 
benefit  of  all  his  creditors  in  due  proportion.     Valid,  though  86.— 4£Mtl. 
the  trustee  did  not  know  of  it,  or  accept  till  four  days  after ; 
and  the  debtor  remained  in  possession  of  the  deeds  and  es- 
tate near  two  months.     Here  was  no  intent  to  defi*aud  credi- 
tors.    He  might  have  preferred  one  ;  so,  do  an  act  to  prevent 
any  one  getting  a  preference  ;  8  D.  b  E.  528.     Not  neces- 
sary to  deliver  the  title  deeds ;  and  the  non-delivery  of  the 
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Ch.  33.  goods  was  accounted  for ;  John.  510,  525,  Johnson  v.  Scagg. 
Art.  12.  The  registry  of  the  mortgage,  is  notice  to  every  after  mortga- 
l^y-\^^\^  gee,  &c. 

2  Vcs.  165,  §  4.  Lord  Hardwicke,  enumerates  four  kinds  of  fraud  : 
Chesterfield^  j^  Fraud  arising  from  facts  and  circumstances  of  impontion, 
1  Bac.^Abr.  which  is  the  plainest  case  :  2.  Fraud  which  may  appear  from 
Agreement,  the  intrinsic  value  and  subject  of  the  bargain  itself:  such  as 
l^tttr  c.        g^  ^^Q  ^Q^  deceived,  and  in  his  senses  would  agree  to  ;  or 

honest  man  impose  or  accept :  such  the  common  law  nc^ces : 
3.  Fraud  presumable  from  circumstances  and  the  condition  of 
the  contracting  parties ;  and  this,  in  equity,  goes  (urther  than 
the  rule  of  law,  which  is,  that  fraud  must  be  proved,  not  j»re- 
tumed  ;  but  it  is  presumed  in  equity^  to  prevent  taking  any  sur- 
reptitious advantage  of  the  weakness  or  necessity  of  another; 
which  knowingly  to  do,  is  equally  against  conscience,  as  to 
take  advantage  of  his  ignorance :  4.  Fraud  may  be  collected 
in  equity  from  the  nature  and  circumstances  of  the  trans- 
action, as  being  an  imposition  and  fraud  on  persons  not  par- 
ties to  the  fraudulent  agreement. 

3  Atk.  83,  ^  5.  It  is  said,  if  I  see  A  go  on  in  building  on  my  land, 
f,v\nzl^i^  through  mistake  or  inadvertence,  and  I  do  not  interfere  or 
a  Atk.  6Si2,     claim  till  afterwards,  though  I  am  all  the  time  c(»usant  of  his 

right,  chancery  will  oblige  me  to  permit  A  to  enjoy  his  build- 
ing &c.  quietly.     Bunb.  53  ;  9  Mod.  37. 
6  D.&E.  This  was  a  pauper  case.     A,  the  pauper's  father,  when  lie 

^li^  hah^  married,  obtained  from  his  wife's  father,  a  spot  of  ground,  but 
unts Vbui-'  °^  conveyance,  on  which  he  built  a  house,  and  enjoyed  it  dur- 
ttrton.  ing  his  life,  and  his  eldest  son  after  him,  in  all  near  twen^ 

years,   uninterruptedly.      Held,  the  younger  children  of  A 
could  not  be  removed.     Lord  Kenyon  said,  as  twenty  years 
nearly  had  elapsed  since  the  land  was  given  to  A,  the  pauper's 
father,  the  court  ought  not  to  alk>w  the  title  to  be  decided  in 
See  Bay.  239.  ^^^  pauper  cause.     ''After  such  a  length  of  possession  as 
— 5Ve».  jr.     this,  perhaps  a  conveyance  may  be  presumed  to  have  been 
J»a--iavef.  executed."     And  if  a  claim  were  now  made  by  the  father-in- 
law's  heir,  "  he  would,  perhaps,  be  told  in  a  court  of  equity, 
that  as"  the  said  father  ''  stood  by,  while  the  pauper's  father 
built  on  the  land  and  treated  it  as  his  own,  he  could  only  re- 
sume the  possession  on  certain  terms."     Lawrence  J.  ^'  I  re- 
member a  case  some  years  ago,  in  which  Lord  Mans6ekl 
would  not  suffer  a  man  to  recover,  even  in  ejectment,  uriien 
he  had  stood  by,  and  seen  the  deft,  build  on  his  land." 
Abr.  Eq.  Ca,       ^  6.  So  if  the  second  purchaser,  knowing  of  the  first  pur^ 
^l^'*^!l    chase  get  his  own  first  recorded,  it  is  a  fraud  ;  and  chanceiy 
1  Dall.  435.    decreed  against  him.     See  Norcroft  v.  Widgery ;  also  3  Ve- 
sey  jr.  478  ;  3  Mass.  R.  575  }  Co.  L.  290. 
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^  7.  Where  fraud  is  practiced,  a  want  of  a  deed  is  Jio  ob-  Ch.  32. 
jectton  in  chancer/,  aud  the  casa  Is  noi  within  the  statute  of  Art,  l^^ 
frauds.  As  where  A  made  a  parol  byilding-lease  of  ground,  \m^^v^*/ 
and  when  dying  said,  there  should  be  one  in  writing  ;  but  his  f"*^"*' E/i  R 
heir  told  him  he  would  supply  it^  wiiereby,  and  other  fraudu-  Fnitroft.^'^  *' 
lent  practising,  the  lessee  was  hindered  suing  A^  and  getting  Abr.  Eq.  20. 
the  lease  executed.  The  Lords  held  this  was  out  of  tlie  stai-  1  j^veg^v^,;" 
ute,  and  made  it  good  to  the  kssee.  eas.— a'Ves, 

§  8.  Many  cases  of  contracts  obtained  by  fraud,  set  aside  in  y^  1^^ 
equity.  See  a,  29,  s,  1^2,  &tc.,  and  above ;  also,  9  Vesey 
jr-  292,  473  j  7  Br,  P,  C,  70  j  2  Vern,  123  ;  2  Vesey  627 ;  2 
Atk.  324;  2  Vern,  189,  206,  678;  3  P.  W-,  130,  Os- 
mond p,  Fitzrov  ;  see  Bosanquet  v.  Dasbwood,  Ch.  114, 
a,  27,  s.  lU 

Osmond  v.  Fitzroy ;  a  weak  man  gives  a  bond,  but  no  fraud  New.onCon. 
or  breach  of  trust:  equity  will  not  set  it  aside,  lor  this  only,  ^^'p'^f^j^, 
being  compos^  there  being  no  equitable  incapacity ,  where  there  Grimu'i  case. 
is  a    legal    capacity  5   yet  great  weakness  of  mind,  though 
not  legal  incapacity,  is  ever  considered,  where  connected  with 
circumstances  of  fraud  or  surprise,  to   weigh  in  the   case,     I 
P,  W.  203,  Clarkson  v.  Hanvvay  ;  2  Ch.  Ca.   103,  James  p. 
Graves;  2P,W.  270. 

Art>  13.  Equiiifi  frauds  in-  Cases  of  frauds  in  equity  have 
already  come  into  view  in  several  places.  Frauds  in  equity,  111 
matters  of  contract,  are  much  mixed  with  those  in  law- 

^>  I,  It  is  the  object  in  this  article  \o  consider  first,  the  kinds 
of  fraud,  as  ably  distinguished  by  I^rd  Hardwicke,  as  above, 
and  by  following  these  distinctly,  and  selecting  principles  and 
cases  as  they  best  apply  to  each,  the  whole  may  appear  pZaia 
and  easy  to  be  understood  ;  1 .  Actual  fraud  arising  from  facts 
and  circumsiances  of  imposition. 

Second.  Fraud  apparent  from  the  intrinsic  nature  of  the 
subject  of  the  bargain  itself. 

Third.  Such  as  arises  from  the  circumstances  and  condi-* 
lion  of  the  contracting  parlies. 

Fourth,    Such  as  may  be  collected  from  the  circumstances  See  1  P.  W. 
and  nature  of  the  transaction,  as  being  an  imposition  on  others  l^^'k^'j,  g^T' 
not  parties  to  the  fraudulent  agreement      To  the  first  descrip-  erick.— 2  En. 
lion  belong  suggestio  falsi  and  stippressio  pen",  by  eacli  or  both  of  ^^^  ^^^'  ^^ 
which  a  party  may  obtain  a  contract  to  his  own  advantage,  and  ^  cTiM)  "*" 
to  the  disadvantage  of  the  other  party,  or  of  a  third  person.  As  Evan,*  r. 
if  a  devisee  under  a  will  defectively  executed,  assure  the  heir  J;f^'^^*^J^"' 
at  law  and  recite  in  the  deed   that  the  will  is  well  executed,  Webh,2Eq. 
and  gets  his  release  for  a  small  suiHj  he  being  ignorant  of  the  Ca.  Abr  47j>. 
defedg,  and  then  tell  him  a  real  &ale  is  proper  to  pay  debts,  ^^^^^  2htk. 
and  that  the  heir  ought  to  join  in  it^  and  for  another  small  sum  254.-I3  En! 
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Ch.  32.    gets  his  release,  and  then  gets  a  sale  for  himself  in  trust  ae^ 
Art.  13.    cretly.     Here  the  heir  is  deceived  and  defrauded,  and  both 
K^^Y^J  9ugge$tio  faUi  and  suppressio  veri.     In  such  case  the  heir  is 
relieved  repaying  the  sums  he  received  with  interest.    The 
case  of  Evans  v,  Llewellyn  will  be  found  to  have  been  decid- 
ed on  the  same  principle,  see  1   Bro.  P.  C.  308 ;  see  also 
Insurance,  Ch.  40,  a.  11 ,  Concealment ;  also  Mortgages,  Ch. 
112  ;  a  prior  mortgagee's  suppressing  or  concealing  bis  mort- 
gage to  a  fraudulent  purpose,  see  2  Atk.  4^ ;  2  Eq.  Ca.  Abr. 
478  to  483,  sundry  cases.     So  if  one  solvent  artfully  act  as 
if  insolvent,  and  thereby  procure  his  creditors  to  give  up  all  or 
a  part  of  his  debt ;  this  is  a  fraud,  and  equity  will  relieve  the 
Webber  v.      party  injured.     So  if  one  make  m  a  marriage  settlement  his 
j*h"^R743  co'^^'^'onsJ  estate  appear  to  be  an  absolute  one,  equity  will 
547,  James  v!  relieve  against  such  fraud  and  deception,  2  Eq.  Ca.  Abr.  481 ; 
M'Kcrnon.     and  Ch.  114,  a.  17,  s.  13,  and  2  Vern.  307.     Fraud  cannot 

be  proved  in  equity,  unless  put  in  issue  by  the  pleadings. 
179— New  ^  ^"  '^^^  second  kind  of  fraud  above,  apparent  from  the 
on  Con  66,  intrinsic  nature  of  the  contract  itself,  is  mainly  on  account  of 
Day  V.  New-  the  inadequacy  of  the  consideration  ;  see  Consideration,  Ch. 
^"Moth."!  1,  a.  8  to  a.  50,  and  especially  a.  7,  s.  37.  It  is  well  setded 
Atwood.—  that  mere  inadequacy  of  consideration  is  not  alone  sufficient  to 
fe?  175^  invalidate  the  contract,  unless  very  gross  or  great  and  manifest 
2  Vern.  402.  to  common  capacities  ;  1  Bro.  C.  C.  9  ;  New.  369  ;  and  then 
See  Heath-  as  it  may  prove  fraud,  mistake,  misapprehension  or  undue 
-^!f  r^k  ilo  influence  :  for  if  a  man  of  a  sound  mind,  well  informed  in  the 
a,7.— 10  Ves.  case,  under  no  undue  mnuence,  and  at  his  enture  hberiy  to  act 
.i'*-  ^•"-  for  his  own  interest,  will  sell  a  thing  for  half  or  a  quarter  the 
R.  1^.^  value  of  it,  equity  cannot  aid  him,  suspend,  set  aside,  or  rescind 
9Ves.  jr.234,  his  contract,  6  Ves.  274  ;  2  Salk.  449,  Thomhill  v.  Evans  ; 

moD^lT-Jves'.  ^  ^®^"-  ^^'^^  ^^"  ^-  P''*^^^  ^  ^^^'  ^^^  J   ^  ^^'  ^'  *•*  ^'^^• 

jr.  lb,  Darby  Several  of  these  and  like  cases  are  frauds  in  mortgages,  (see 

V.  Singleton.  Ch.  112,)  in  which  the  creditor  by  undue  influence  in  taking 

m.— ^ro.^!  ^^®  advantage  of  the  debtor's  necessities  obtains  in  the  contract, 

C.  149,  Bar-   conditions  in  the  nature  of  penalties,  as  five  per  cent,  interest  if 

ker  V.  Van-     jj^  Jq  ^ot  pay  the  four  per  cent,  (the  contract  interest)  punctu- 

Gregor'p.  Da-  ^Hy*  »°d  some  say,  if  he  contract  for  five  and  to  take  four 

nean,  2  De-   punctually  paid  ;  btit  clearly  this  last  position  may  be  ques- 

^'l-DeaM  ^'^°®^»  ^^  '^  ^f^®°  ^^  been.     For  when  the  creditor  contracts 

r.  Rattrofl,  1  for  five,  he  contracts  for  just  what  the  law  (in  England)  allows, 

An8tr.64.       and  his  contract  is  unquestionably  valid,  then  if  he  chooses  to 

be  liberal  on  punctual  payment  and  to  secure  it,  his  just  right, 

and  to  guard  against  debtor's  negligence,  to  give  up  a  part  of 

his  legal  right,  it  is  inconceivable  how  this  can  be  objected  to  in 

law  or  equity.     As  the  law  has  fixed  five  per  cent,  the  best 

debtor  has  no  legal  claim  to   less.      Also  several   cases  to 

eover  and  conceal  usury,  see  Ch.  153;  many  cases  of  sell-^ 
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ing  goods  &c.  at  high  prices  to  the  borrower,  when  a  loan  only  Ch.  32. 
was  the  real  object.  Where  goods  worth  £1000,  or  sold  in  Art.  13. 
shops  a  little  more,  were  sold  to  a  young  necessitous  bor-  V^Wi^ 
rower,  and  his  note  taken  for  £2224,  he  was  relieved  in 
equity  on  pajring  the  £1000,  the  amount  he  sold  them  for, 
and  interest  thereon,  and  his  note  was  discharged.  Equity 
holding  also,  that  the  lender  did  understand  how  the  borrower 
would  sell  them  in  all  probability  in  the  lump.  In  various 
other  ways  the  inadequacy  of  the  consideration  will  appear  in 
equity  to  be  the  effect  of  fraud,  imposition,  undue  influence, 
duress,  overreaching,  or  of  mistake,  misapprehension,  or  some 
other  circumstance,  evidence  of  fraud  or  of  mistake.  It  is  ob- 
vious, that  in  each  case  old  age  alone  is  not  a  sufficient  ground 
to  presume  imposition,  inadequacy  of  price  or  consideration 
must  be  a  matter  of  calculation  and  judgment,  depending  on 
its  circumstances,  and  so  the  evidence  of  the  accompanying 
fraud,  imposition,  undue  influence,  mistake,  &c.  See  several 
cases  on  this  head,  Eq.  Ca.  Abr.  478  to  483 ;  also  Newland 
on  Contracts. 

The  renewal  of  a  lease  obtained  by  the  lessee  for  an  inade-  i  Vesey  jr, 
quate  consideration,  set  aside  on  terms  submitted  to  by  the  ^^>  ^^ 
answer.     And  a  fraud  in  the  delivery  of  a  lease  executed  Butler  289^* 
bond  fide  J  affects  it  as  much  as  if  used  in  obtaining  the  execu-  290.— Ch. 
tion,  delivery  making  it  a  lease.     And  a  manufacturer  must  226,  a.  2. 
account  who  obtains  by  collusion  an  unfair  price.    As  to  inad- 
equacy,  see  Barret  v.  Gomeserra,  Bunb.  94  ;  Liowther  tf. 
Lowther,  13  Ves.  jr.  96 ;  Western  r.  Russel,  3  Ves.  &  Beam., 
187 ;  Butler  v.  Haskell,  4  Desaus.  Ch.  R.  687. 

^  3.  The  third  kind  of  fraud  above,  arising  from  the  cir-  2  Atk.  324, 
cumstances  and  condition  of  the  contracting  parties.     This  wade^^'Bro. 
consists  mainly  in  the  advantage  taken  by  one  party  of  the  p.  c.  137.— ' 
weakness  of  mind  or  of  the  necessities  of  the  other,  putting  ^*»-^»  ^}^ 
him  under  the  power  of  the  former,  see  Osmond  v.  Fitzroy,  case.-^Tpf 
2  Vesey  408  ;  8  Vesey  65.     The  case  of  Bennet  r.  Wade  is  w.  130.— * 
a  very  strong  case,  cited  in  sundry  books.     So  Fane's  case  ;  ^  ^"°^-  ^^^ 
the  maker  of  the  deed  was  very  sick,  and  his  mind  very  weak, 
though  legally  compos^  and  he  died  in  two  hours  after  execut- 
ing it.    Set  aside  merely  because  the  maker  of  the  deed  could 
not  have  a  mind  adequate  to  the  business  he  was  about,  and 
so  might  the  more  easily  be  imposed  on,  and  though  it  con- 
tained a  power  of  revocation. 

But  equity  does  not  set  a  deed  aside  merely  because  the  3  P.  w.  130, 
maker  of  it  is  drunk  at  the  time  ;  otherwise,  if  any  advantage  in  a  note, 
is  taken  of  his  situation,  or  if  brought  into  it  by  the  other  Middlecott 
party.  1  Vesey  19,  Cory  v.  Cory ;  1  Ch.  Ca.  302,  Rich  r. 
Sydenham. 
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Ch.  32.  His  neeessUies.  Generally  it  is  not  sufficient  to  invalidate  a 
^rt  13.  contract  that  he  who  makes  it  is  a  distressed  maui  there  must 
V^V^^  be  also  an  inadequacy  of  price,  or  some  contrivance,  decep* 
1  Vera.  237,  tion,  art  or  cunning  used,  proving  altogether  an  unfair  and 
^>  ^^M  ff  Audulent  advantage  was  taken  of  his  situation  at  the  time  of 
chM^p^*  ^  ^e  contract,  in  order  that  equity  may  relieve.  ^  4  Bro.  P.  C. 
Same  r.  Pitt  198,  222.  A  man  may  legally  make  a  contract  in  jail,  but 
1  Atk.  409,  j^  i^yg^  ^^Q  having  proper  assistance  and  advice,  and  in  a  fair 
J^icnois  p.  A    J  i»  1  -11  •  •  i» 

i^ichois.~2    manner.     And  even  courts  of  law  will  set  aside  powers  of 

Vesejr  «36.—  attorney,  signed  by  one  in  jail,  if  there  be  not  an  attorney 
^¥.  on  Con.  attending  on  his  part  of  his  own  procuring,  employed  by  him- 
self, and  not  procured  by  the  person  taking  the  warrant  of 
attorney. 

^  4.  The  fourth  kind  of  frauds  above^  is  collected  from  the 
nature  and  circumstances  of  the  transaction,  as  being  an  impo- 
sition on  third  persons  not  parties  to  the  contract,  usually  cred- 
itors, purchasers,  and  parties  in  articles  of  marriage.  As  to 
articles  of  marriage  hitherto  they  have  been  of  too  little  use 
in  the  United  States,  and  probably  for  some  time  will  be,  to 
deserve  must  notice  at  present ;  and  so  differently  situated  are 
parties  in  England,  that  such  English  articles  have  but  little 
application  here,  especially  as  the  English  policy  to  build  up 
or  to  preserve  families  and  family  distinctions,  estates  tail, 
estates  to  the  eldest  son,  &c.  enters  deeply  into  such  articles 
there,  but  not  here. 

%  5.  As  to  creditors  and  purchasers  the  two  countries  do 
not  differ  materially  in  their  principles  or  practice.  The  cases 
are  numerous  in  law  and  equity  in  which  contracts  are  set 
aside,  rescinded,  or  held  void,  because  fraudulent,  made  to 
wrong  purchasers  and  especially  creditors.  Such  cases  arise 
under  various  heads  which  respect  contracts  ;  but  more  espe- 
cially in  cases  of  agreements  on  the  statutes  of  fraud,  as  Cb. 
11  ;  of  Bankruptcies  Ch.  18  ;  Ch.  39  of  Insolvencies  y  various 
parts  of  this  chapter ;  in  cases  of  Insurance,  Ch.  40  ;  of  Evi- 
dence, Ch.  80,  &c. ;  cases  of  Rescinding  Contracts,  Chs.  169, 
122  and  139 ;  Ch.  225,  226,  Matters  in  Equity.  To  all 
which  may  here  be  added  a  few  late  cases. 

^6.  As  to  creditors.  Observing  that  in  regard  to  frauds 
affecting  contracts,  I  have  but  occasionally  made  law  and 
equity  distinct  parts  of  this  work,  because  it  will  be  found  as 
to  them  in  a  majority  of  cases  law  and  equity  have  a  concur- 
rent jurisdiction,  and  as  to  very  many  which  equity  ought  to 
set  aside,  the  law  ought  not  to  carry  into  eflect ; — Whence  of  the 
same  final  result,  though  in  different  ways ;  and  hence  cases 
decided  in  equity  are  oAen  found  under  legal  beads,  and  tict 
versttj  as  far  as  contracts  are  deemed  void,  for  fraud  or  im- 
position Stc.  especially  as  to  creditors  and  purchasers. 
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Id  regard  to  creditors  the  13  El.  is  material ;  in  fierce  here    Ch.  82. 
as  priociples  of  our  cbannon  law,  cited  at  large  Ch.  109,  a.  9,    Art.  13. 
(also  37  El.)    These  acts  being  in  suppression  of  fraud  are   ^^y^^ 
construed  liberally,  Twyne's  case,  ante.  The  consideration  must 
be  good  aod  the  contract  bond  fidty  both  are  essential.    Id. ; 
Edwards  v,  Harben  was  at  law,  see  ante  a.  1,  s.  16,  a.  3, 
Bamford  v.  Baron,  id.  a.  1,  s.  17.     One  may  mortgage  land  g^^^^  ^ 
and  remain  in  possession  and  no  evidence  of  fraud,  New.  on  Grabham. 
Con.  72 ;  otherwise  if  his  deed  be  absolute.     So  if  (me  con*  Tarback  ♦. 
vey  his  lands  to  pay  his  debts,  yet  keeps  the  conveyance,  ^^^^^^''^nr- 
this  is  fraudulent,  2  Vem.  510 ;  as  it  gives  him  the  election  to 
set  it  up  or  not,  as  it  may  suit  his  purpose  ;  see  Cadogan  «• 
Kennet,  table  of  cases  as  to  goods  not  delivered  &c.,  Hase«- 
Ungton  V.  Gill,  Ch.  19,  a.  1,  s.  2,  Jarman  v.  WooUoton,  id. 
To  these  cases,  as  to  the  wife's  separate  goods  add,  the  deed  ^7^^^^ 
may  be  fraudulent  if  the  consideration  be  grossly  inadequate,  Dewiey  v.    ' 
or  the  wife  permit  third  persons  to  treat  the  property  in  ques-  Bayntan. 
tion  as  the  husband's ;  this  may  be  evidence,  the  assignment 
to  her  was  made  to  defraud  creditors. 

§  7.  Cfranior^i  pos»e$sianj  no  fraud,  fyc.  When  one  abso-  ^^^^^^ 
lately  selb  land  or  goods,  as  on  the  face  of  his  deed,  or  mort-  286|Backiial 
gages  goods;  and  yet  remains  in  possession  as  owner,  the  pos^  v*  Roiston. 
session  is  inconsistent  with  the  deed,  and  fraud  is  presumed  : 
but  the  presumption  may  be  repelled,  1.  If  the  inodified  in- 
terest of  the  vendor  under  the  deed,  makes  it  consistent  with 
it,  he  keeps  possession  :  2.  If  such  possession  necessarily 
arise  out  of  the  nature  of  the  transaction  between  the  parties, 
and  they  have  in  view  an  honest  purpose.  As  where  the 
supercargo  of  a  ship,  going  on  a  voyage,  made  a  bill  of  sale  of 
the  goods  he  had  on  board  her,  and  of  the  produce  thereof,  to 
be  made  as  security  to  repay  monies  lent  by  the  vendee ;  held 
▼olid  in  a  suit  in  equity  between  him  and  the  vendor's  credi- 
tor;  as  the  trust  of  those  goods  appeared  on  the  face  of  the 
bill  of  sale  ;  the  vendor  being  trusted  by  the  vendee,  to  sell 
them  to  his  advantage.  It  will  be  observed  the  trust  appear- 
ed in  the  instrument  of  sale  itself,  and  this  appears  essential 
in  several  other  cases.  This  is  the  principle  of  every  bottom- 
ry, where  the  mortgagor  of  the  ship  or  goods,  remains  in  pos- 
session for  the  voyage. 

So  if  A's  goods  are  seized  on  scire  facias^  and  sold  to  B,  cole^ba?^ 
bon&Jidey  for  a  valuable  consideration ;  and  B  allows  A  to  retain  vies.-^  Daii. 
the  goods  m  his  possession,  on  condition  he  pays  B  the  money  as  ?P|r^  ^' 
be  shall  raise  it,  by  the  sale  of  the  goods,  ibis  is  valid,  and  not  ^idd  v.'lUw- 
firaudulent :  like  principle,  Bui.  N.  P.  258 ;  1  Raym.  286.    So  linion. 
where  A's  goods  were  taken  on  executbn,  B,  his  brother-in-law, 
but  no  creditor,  bought  them  under  a  bill  of  sale,  and  permitted 
A  to  continue  in  possession,  in  order  that  he  might  be  Me  to  carry 
on  his  business.    A  afterwards  made  a  bill  of  sale  to  the  defi.. 
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Ch.  3Q.  who  took  possession.  Held,  B's  title  was  good.  Tlie  goods 
Art.  13.  were  put  up  to  sale,  and  the  sheriff  gave  the  bill  of  sale  :  the 
^^^Y^U  y^  ii)  ^is  case  were  directed  to  inquire,  '^  if  B  had  purchased 
the  goods  with  a  view  to  defeat  any  execution,  by  any  credi- 
itors  of  A."  Se  also  Barrow  v.  Paxton,  Ch.  32,  a.  4,  s  7. 
Also  Lady  Lambert's  case.  Shep.  Touch.  67 ;  Stone  v.  Crrub- 
ham,  Cadogan  v,  Kennet,  and  Haselington  v.  Gill,  above. 
These  are  all  the  cases  in  which  possession  has  been  retained 
by  the  vendor  after  conveyance,  and  that  held  good  against 
creditors  and  subsequent  purchasers,  as  affirmed  in  a  note,  2 
Bos.  b  P.  60.  On  the  other  side,  see  not  only  Edwards  v. 
Harben  ;  Bamford  v.  Baron ;  Hamilton  v.  Russell,  be.  above : 
but  also  Paget  v  Perchard,  1  Esp.  205  ;  Wordall  v.  Smith, 
1  Camp.  333,  and  Rice  v,  Sargent,  and  several  cases  cited  in 
this;  Ryall  v.  Roll,  a.  1,  s.  U. 
R^^f*  ^  rJiH  ^  S*  -^  assigns  goods  to  B,  with  condition^  be  is  not  to  take 
yail ».  Roll,  possession  till  forfeited.  This  is  fraudulent,  as  here  is  no  modi- 
fied interest  in  B,  or  any  special  purpose,  as  above,  for  A's  con* 
tinued  possession  ;  such  a  possession  is  not  consistent  with  the 
deed.  And  Burnet  J.  in  1  Atk.  167,  referring  to  Ryall  9.  RoQ, 
a.  1,  s.  11,  said,  ^'  there  is  no  disdnction  whether  the  sale  be 
abiolute  or  eondiiional.  Courts  of  equity  and  juries  are  to 
consider  upon  the  whole  evidence,  whether  the  conveyance 
was  made  with  a  view  to  defraud  or  not."  As  to  goods,  posses- 
sion is  viewed  as  evidence  of  ownership ;  not  so  as  to  lands ; 
New.  on  Con.  377.  The  mortgagee  of  goods  is  viewed  as  the 
true  owner,  and  ought  to*  have  actual  possession  ;  but  then  an 
>exception,  as  of  goods  at  sea  be.  See  the  cases  Brown  v. 
Strathcote,  Ch.  44,  a.  3,  s.  6 ;  Rolleston  v.  Hibbert,  Ch.  44, 
a.  3,  8.  7  ;  Gardner  v.  Dutch,  Ch.  171,  a.  1,  s.  15;  Bourne  9. 
Dodson,  1  Atk.  153, 157  ;  2  Vesey  272 ;  Atkinson  v.  Mating, 
Ch.  32,  a.  3,  s.  3.  A  bond  assigned  must  be  delivered,  except 
legally  held  by  a  third  person,  1  Atk.  176  ;  1  Bro.  C.  C.  125. 
But  book  debts  assigned,  notice  is  enough,  as  they  cannot  be 
delivered  ;  1  Atk.  176  ;  nor  can  fixtures  be  ;  1  Atk.  172. 

^9.  A  debtor  may  prefer  one  or  more  erediton.  See  the 
cases,  English,  and  American.  Insolvency,  Ch.  39,  Estwick 
V.  Cailland.  Ch.  32,  a.  1,  s.  34,  and  8  D.  &  E.  528  ;  5  D. 
b  E.  528  ;  5  D.  &c  E.  238  :  Holdberd  v.  Anderson,  Ch.  32, 
a.  1,  s.  27 ;  4  East  1 ;  1  Burr.  478,  481  ;  Linto  v.  Bartlett, 
Ch.  32,  a.  1,  s.  33 ;  Divon  v.  Watts,  a.  1  ;  Hague  v.  RolestOR 
Ch.  168,  a.  1,  s.  5  ;  Harmon  v.  Fisher,  Ch.  32,  a.  1,  s.  33  ; 
Cowp.629  ;  See  number  10  be. 
GiTb*a37r"      ^  ^^'  ^^  insolvent  cannot  make  voluntary  eonveymcet,  or 

New.  on  Con.  884,  886,  886.-3  Co.  81.-— 4  Cnilse  896,  Lush  v.  WflkinsoD.— StSleman  t.  Ash- 
down,  2  Atk.  477.^Walk6r v.  Burrows,  1  Atk.  98.— Fryef  r.  Ffood,  1  Bro.  C.  C.  1«0-— 8  Vea. 
Jr.  196,  aOO.— Criip  v.  PraU,  Cro.  Car.  648,  651.— Lilly  v.  Osborne,  8  P.  W.  298.  Buying  id 
trust  for  the  insolvent's  family,  2  Ch.  Ca.  26.— 1  P.  W.  608;  same  as  a  voluntary  settle- 
ment,  2  Vem.  67, 120,  Bash  v.  Andrews,  id.  688.— Fletcher  v.  Sidtey,  2  Vem.  400.— Proe- 
t»r  V.  Warren,  See  Ck.  Ca.  78.-2  Vis.  11,  Towosend  o.  Wyodham.— 1  Veatr.  194.— 1  Atk. 
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setUementj  that  is  for  love  and  affection.    There  are  many  cases    Ch.  32. 
to  these  points,  English  and  American.   As  1  Vesey  27  ;  2  Ve-    Art.  13. 
sey  11 ;  Amb.  121,  Parker  v.  Proctor  &c.  ante;    reasoning   v^^W/ 
in  Cadogan  v.  Kennett  6  Vesey  387;  New.  on  Con.  383,  ii6.— 2Atk. 
390,  387.     Od  the  13th  El.  it  must  be  proved  the  person  493.— 2Veni. 
making  a  voluntary  conveyance,  was  indebted  at  the  time^  and  q  ^^  [^, 
so  as  not  to  leave  enough  to  pay  all  his  debts,  or  to  make  him-  — ^  Veaey  jr. 
f^K  iruolvent ;  1   Atk.  93;  2  Bro.  C.  C.  90  ;  6  Vesey  384.  ^{^l'^^^^  ' 
It  is  well  observed  that  every  man  must  be  indebted  more  or  g  ves.  jr.  190^ 

less,  even  if  he  pays  his  bills  weekly.     Hence  the  word  in 1  Vcs.  jr. 

debted  in  the  13th  El.  must  mean  something  more  ;  and  what  cl^cT^r— 
better  rule  can  there  be,  than  a  voluntary  conveyance  to  a  4  Id.  270.— 
wife  or  child,  which  leaves  the  debtor,  making  it  insolvent f^  t^^\^* 
that  is,  unable  to  pay  his  creditors ;  as  then,  he  must  make  2(^,-8  D^ 
his  voluntary  conveyance,  knowing  all  this ;  so  with  intent  to  E.  621, 631, 
defraud  or  delay  them.     If  not  indebted,  natural  love  and  af-  J^f"^g''^ 
fection  alone^  is  a  good  consideration  against  creditors.     This  wusmore,  ' 
must  mean  when  he  remains  clearly  able  to  pay  them,  as  then  eir.— Salk. 
there  is  no  fraud,  no  tnalajides.    The  true  principle  is  laid  skli.  666^^ 
down  by  lord  Hardwicke,  who  said,  "  if  there  be  a  voluntary  i  Atk.  276.— 
conveyance  of  real  estate  or  chattel  interest,  by  one  not  in-  ^  ^**-  ^^T' 
debted  at  the  time,  though  he  afterwards  becomes  indebted,  .Amb.  aisir 
if  that  conveyance  was  for  a  child,  and  no  particular  evidence 
or  badge  of  fraud,  to  deceive  or  defraud  subsequent  creditors, 
that  wUl  be  good ;  but  if  any  marks  of  fraud,  collusion,  or  in- 
tent to  deceive  subsequent  creditors  appear,  that  will  make  it 
Toid."    The  same  principles  hold,  as  to  after  purchasers,  and 
all  acts  for  the  suppression  of  fraud  must  be  hberally  constru- 
ed ;  and  though  the  grantor  be  not  in  debt,  yet  if  he  conveys 
evidently  to  cheat  subsequent  creditors  or  purchasers  and  so  to 
defraud  them^  his  case  must  be  within  these  statutes  13  b  27 
£1. ;  but  not  every  voluntary  settlement,  conveyance,  or  gift,, 
even  by  one  in  debt,  can  be  void,  as  the  richest  man  must  al- 
ways owe  some  debts — small  family  bills,  at  least.  Therefore,. 
it  was  held  in  Lush  v,  Wilkinson,  necessary  to  impeach  a  set-    - 
tlement  on  the  wife  after  marriage,  under  13  El.  the  hus- 
band must  be  proved  to  have  been  indebted  at  the  time,  and 
to  the  extent  of  insolvency,    ''  It  must  depend  on  this  whether 
he   was  in  solvent  circumstances   at  the  time."     Held    a 
voluntary  settlement  valid,  all  the  creditors,  at  the  time  it 
was  made,  being  satisfied.    The  bankrupt  laws  out  of  the 
case,  ^'  a  debtor  may  assign  all  his  effects  for  the  benefit  of 
particular  creditors,"  per  Lord  Kenyon.     He  also  said  ''  I  ad- 
mit that  if  this  were  a  voluntary  deed,  the  law  says  it  is  fraud- 
ulent.    It  was  for  a  valuable  consideration,  and  not  voluntar 
ry ."   And  "  courts  will  not  weigh  the  consideration  in  very  nice 
scales,  if  it  be  an  honest  transaction ;"  ^'  very  small  consider- 
voL  I.  85 


670 


ASSUMPSIT. 


Ch.  32. 

Art.  13. 

New.  on  Con. 
389— 2Atk. 
601.— 1  Ch 
R.  69.-2 
Vern.  261, 
Hungerford 
V.  Earlt. 


Nevr.onCon. 
891  to  406  — 
2  Eq.  Ca. 
Abr.  677  to 
689— Gran- 
ville Lib.  lOyC. 
8. — 4  Deaaus. 
Ch.  a  264, 
Pledger  r. 
Davis,  admr. 


New. on  Con. 
893,398  — 
8  Co.  83, 
Brown  v. 
Jones. — 1 
Atk.  188. 


ations  have  been  bolden  sufficient  to  give  validitj  to  a  deed,** 
where  fair  and  honest,  Ssc.  1  Ch.  Ca.  105;  2  Lev.  105; 
2  Wils.  366, 368,  Roe  r.  Mihon ;  2  P.  W.245,  258,  Johnson 
V.  Legard  ;  Sagden  469,  Fairfield  v.  Birch,  id. 

^11.  Dttd$  avoided  by  the  13  Elix*^  are  also  void  against 
after  creditors.  This  position  must  be  viewed  in  connexioo 
with  the  last,  that  is,  the  debtor  must  be  insolvent ;  then  per- 
haps a  voluntary  conveyance  may  be  deemed  to  have  respect 
to  them,  and  made  with  an  intent  to  defraud  them.  But  sup- 
pose before  they  become  creditors,  he  becomes  rich,  and  is 
so  when  they  trust  him ;  but  before  he  pays  them  be  is  again 
insolvent ;  can  they  possibly  have  recourse  to  the  first  insol- 
vency ?  According  to  our  decisions,  one  becoming  a  creditor 
cffter  the  voluntary  conveyance  is  made  and  known,  has  no 
right  to  complain  of  it.  See  Adams  t^.  Adams,  Parker  9. 
Proctor,  &c.  above.  And  these  are  the  best  decisions.  There 
may  however  be  an  exception,  as  where  the  deed  is  unre- 
corded and  unknown  to  him,  or  actually  made  with  a  design 
to  afiect  after  creditors.   The  18  El.  extends  also  to  forfeitures* 

^  12.  Contracts  in  fraud  of  purchasers^  2?  El.  ch.  4. 
recited  at  large,  Ch.  109,  and  there  explained  in  part ;  as  al- 
so our  own  statutes  of  the  same  kind*  See  Doe  v.  Routledge  ; 
Newstead  v,  Searle ;  Twyne's  case,  as  it  shows  bow  27  El. 
varied  the  common  law,  as  to  an  after  purchaser.  By  that 
law,  as  to  him,  bl  fraudulent  deed  was  valid  ;  as  when  it  was 
made,  it  was  no  injury  or  fraud  to  him.  Crooche's  case,  and  sun- 
dry others,  English  and  American ;  and  the  result  thereof  there 
stated.  In  applying  the  27  El.  it  will  be  observed,  that  that 
act  was  passed,  when  scarcely  any  deeds  were  recorded : 
hence,  might  start  up  at  any  time  to  overreach  fair  purchasers 
for  valuable  consideration.  But  as  nearly  all  our  American  deeds 
are  recorded,  an  after  purchaser  cannot  be  deceived  in  regard 
to  real  estate.  A  part  of  this  act  has  never  been  practised 
upon  in  the  United  States,  that  part  which  works  a  forfeiture  of 
a  year's  value,  and  six  months  imprisonment.  Nor  does  the 
act  affect  any  conveyance  made  bond  Jide^  and  for  a  good 
consideration.  The  great  question  is,  v^en  is  a  voluntary  con^ 
veyance  void  against  a  subsequent  purchaser j  for  a  valuable  eon- 
sideration  ?  By  the  English  authorities,  every  such  conveyance 
isj  though  he  has  notice  of  it.  It  has  been  held  that  the  words 
in  this  act,  other  good  consideration,  mean  valuable  considera- 
tion^  and  this  must  mean,  as  said  in  Doe  t;.  Routledge,  a  real 
adequate  consideration,  or  the  act  is  all  nonsense ;  for  other- 
wise a  family  settlement,  fairly  made  by  a  rich  man,  not  in 
debt,  might  be  overturned  by  an  after  conveyance,  even  for 
k)ve  and  affeotioa»  or  for  a  single  dollar* 
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But  when  it  is  said  that  by  English  cases,  every  voluntary    Ch.  33, 
conveyance  is  void  against  an  after  purchaser,  though  he  have    Art.  13. 
notice  of  it;  it  is  to  be  observed  that  several  conveyances  v^V^y 
called  voluntary  were  in  fact  for  valuable  considerations,  in  oth- 
er family  provisions  &c. ;  as  1  Ch.  Ca.  99,  Douglass  v,  Waad 
in  al.  and  so  valid.     The  cases  cited  to  prove  the  general  po- 
sition, are  Cro.  J.  168;  Pr.  Ch.  13;  1  Atk.  264;   Town- 
send  V.  Windham,  above;  2  Vesey   iO;  Sid.  133;  1  Ch. 
Ca.  216 ;  5  Co.  60,  61 ;  I  Eq.  Ca.  Abr.  334  ;  2  Bro.  C.  C. 
148. 

Newland  (398)  affirms,  be  can  find  no  case  in  which  any  Oxiey  v.  Lee, 
biU  a  valuable  consideration  will  support  a  conveyance,  against  cb!*R  2rt9 .— 
a  purchaser  for  a  valuable  consideration  ;  but  admits  cases  i  ch.  R.  275. 
appear  the  other  way,  but  thinks  they  were  decided  on  differ-  —2  ^<^^*  i^- 
ent  grounds  ;  as  1  Vern.  467.     The  deft,  purchased  with  no-  _j  vent. 
tiee  of  the  lease,  and  took  collateral  security;  1  Lev.  150,  193,  BraJish 
237,  Jenkins  t.  Keymis,  was  a  consideration  paid.     New-  ^ohns'^TR 
stead  V.  Searles,  see  Ch.  109,  a.  9,  Doe  t;.  Routledge,  id.     So  550^  Hen. 
2  Wils.  366,  Hamerton  v.  Mitton,  was  also  such  considera-  ^  Mon.  486, 
tion.     1  Mod.  119,  and  sundry  cases  there  cited.     And  the  c^^^u^^^ 
valuable  consideration  may  arise  after  the  voluntary  deed  is  is  Ve8.jr.92. 
made,  1  Sid.  133;  3  Lev.  687,  as  by  the  marriage  being  T^^gj^^M 
had,  or  by  a  second  conveyance ;  as  i[  A  fraudulently  convey  r.  450,  Wa- 
to  B,  and  B,  for  a  valuable  consideration,  convey  to  C,  and  ten  v.  Travis. 
A  convey  (having  entered)  to  D,  for  a  valuable  considera-  ""*®  ^^'  ^ 
tion ;  C  shall  bold  the  estate.     See  also  Sutton  v.  Lord,  a. 
2|  s.  2,  and  Goodale  t^.  Nichols,  a.2,  s.  1 ;  same  principle.  Kirk 
V.  Clark,  Pr.  Ch.  276,  as  to  power  of  revocation. 

80  a  bond  fide  purchaser,  for  a  valuable  consideration,  pre- 
vails against  one  by  contract,  in  equity,  if  there  be  no  notice 
of  the  previous  contract  to  sell,  and  before  it  is  executed, 
asd  such  bona  fide  purchaser  will  hold  the  estate.  It  is  not 
settled  bow  far  the  consider ation  of  marriage  extends  in  a  set- 
tlement, if  to  coUaterali. 

^13.  One  party  signs  and  the  other  accepts^  how  binding*  2  Cafnes*  R. 
A  contract  is,  by  the  statute  of  frauds,  required  to  be  in  ]^i^i^\\,' 
writing,  and  acts  are  to  be  done  by  both  parties ;  and  he,  who 
is  to  perform  a  principal  part,  signs,  and  the  other  accepts-^ 
the  contract  binds  both. 

^  14.  Parol  promise  to  make  good^  short  measures  of  landj  Kirby  28, 
is  void*    As  where  a  piece  of  land  was  sold,  supposed  to  ^^^^y  *'• 
contain  sixty  acres,  and  described  by  metes  and  bounds  in     ^^^' 
the  deed ;  and  a  parol  promise  at  (jLe  time  of  the  sale  was 
made,  that  the  seller  would  satisfy  the  purchaser  for  any  de- 
ficiency, short  of  sixty  acres.     Held  void  by  the  statute. 

^  15»  .4  parol  contract  in  part  ea^cuted^  udU  be  carried  in-  « l>«y**  Ca. 
io^  effict,  though  for  the  sale  qf  lands.    Aa  by  ^  purchaser's  ^^^,^^ 
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paying  part  of  the  purchase  money,  and  making  repairs- 
Enough  it  appear  in  evidence  the  contract  was  in  writing. 

vj  16.  A  voluntary  sale  of  goods,  with  an  agreement  in  the 
deed,  or  out  of  it,  that  the  vendor  may  keep  possession,  is 
void  as  against  creditors,  except  in  special  cases,  and  for  spe- 
cial reasons,  to  be  shown  and  approved  by  the  court.  A,  by 
a  regular  bill  of  sale  sold  to  B,  August  29,  1810,  certain  ar- 
ticles, the  tools  of  his  trade,  for  a  sum  of  >  money  B  paid  A, 
and  A  was  to  use  them  three  months  ;  C  got  judgment  against 
A,  August  2,  1810,  and  took  out  a  scire  facias  and  deUvered 
it  to  the  officer,  Nov.  28,  1810,  who  seized  said  articles,  then 
in  A's  actual  possession,  and  sold  them  to  satisfy  C's  execu- 
tion. Held,  the  sale  to  B,  not  accompanied  with  actual  de- 
livery, was  fraudulent  and  void  as  against  C,  a  judgment  cred- 
itor.    A  shewed  the  tools  as  his  to  the  officer. 

§  1 7.  Evidence  of  fraud  or  not.  There  is  none  if  A  mort- 
gage his  land,  and  then  contract  to  convey  it  to  me  free  of 
incumbrance  be.  in  four  years,  on  my  paying  him  a  sum  nam- 
ed, though  he  do  not  mention  the  mortgage,  because  he  may- 
discharge  the  mortgage  in  time  so  to  convey ;  decided  in  cu- 
sumpsii  for  money  had  and  received  to  recover  back  tbe 
monies  paid  A,  being  but  a  part  of  said  sum ;  9  Johns.  R.  126, 
127,  Greenby  v.  Cheevers. 

^18.  JSToris  there  any  evidence  of  fraud  where  a  person  fairly 
buys  the  debtor's  property,  where  an  execution  against  him  has 
long  slept  in  the  officer's  hands.  As  where  in  New  York  2t.Ji.fa, 
issued  April  14,  1810,  against  A  and  delivered  to  the  shertff, 
and  in  April  1811,  B  bought  a  cow  of  A,  bond  fide^  without 
any  intent  to  defeat  the  execution,  which  lay  dormant  in  the 
officer's  hands  till  May  25,  181 1,  when  he  seized  and  sold  the 
cow.  Held,  as  there  was  no  evidence  of  an  actual  levy  on 
the  goods  of  A,  the  sale  of  the  cow  to  B  was  valid,  and  not 
rendered  fraudulent  by  the  execution.  This  case  tends  to 
prove  the  execution  is  not  a  fixed  lien  on  the  debtor's  personal 
estate  till  actually  seized  &lc. 

(^19.  Error  to  the  Circuit  Court  in  the  District  of  Colum- 
bia setting  in  Alexandria,  under  Virginia  law  ;  and  held,  that  if 
a  magistrate  has  received  a  deed  of  trust  from  an  insolvent 
debtor,  and  this  deed  was  fraudulent  in  law  as  to  creditors,  the 
magistrate  cannot  sit  in  the  discharge  of  this  debtor,  and  when 
it  is  so  obtained,  it  is  void.  Decided  on  a  state  of  facts  in  the 
nature  of  a  special  verdict  agreed  on  by  tbe  parties ;  5  Cranch 
363,  368,  Slacum  v.  Simms  b  al. 

^  20.  The  statute  of  Virginia  requires  only  that  the  promise 
be  in  writing ;  but  the  English  statute  requires  that  the  agree- 
ment be  in  writing,  5  Cranch  142,  154,  Violett  r.  Patton  ;  see 
Agreement.    An  action  by  tbe  endorsee  against  tbe  endof- 
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ser  of  a  note  made  by  one  Brooks  who  was  insolvent ;  the    Ch.  33. 
endorsement  was  made  On  a  blank  piece  of  paper ;  see  Sum-    Art,  1. 
ner  v.  Parsons,  Russel  v.  Langstaff,  Pillans  b  Rose  v.  Van  V^V^^ 
Merop  &L  al.,  Collins  v,  Emett,  in  other  chapters.     The  en- 
dorsement was  viewed  as  a  letter  of  credit  to  Brooks.    By  the 
Virginia  act  the  maker  of  a  note,  if  solvent,  must  be  sued  be- 
fore  recourse  is  had  to  the  endorser,  and  if  the  maker  be  in- 
solvent, the  jury  decides  if  a  suit  against  him  would  produce 
the  money  ;   Lee  v.  Love,  1  Call  497  ;  Johnson  v.  Ronald, 
4  Munford  77,  as  to  the  word  promise  be. 

^21.  7%€ru/e,  caveat  emptor^  in  equity j  though  it  holds  as 
to  visible  defects  in  property,  it  does  not  as  to  the  fraudulent 
concealment  of  them  by  the  vendor,  Sugden's  Vendors  be. 
221,  230,  and  cases  cited.  The  purchaser  must  notice  the 
quality  of  the  land  or  a  way  over  it ;  Oldfield  v.  Round,  5  Ves. 
jr.  608,  609.  As  to  defective  description,  Calverly  v.  Wil- 
liams, 1  Ves.  jr.  210,  213  ;  Shirley  v.  Davies,  6  Ves.  jr.  678. 
False  or  fraudulent  descriptions  by  the  vendor,  the  purchaser 
may  in  law  and  equity  rescind  the  contract ;  Fenton  t^.  Brown, 
14  Ves.  jr.  144  ;  Grant  v.  Munt,  Coop.  176  ;  not  if  he  knew 
it  was  false  ;  Dyer  v.  Hargrave,  10  Ves.  jr.  606  ;  Mayo  t?. 
Purul,  3  Munf.  243. 


CHAPTER  XXXni. 


ACTION  OF  ASSUMPSIT.    FREIGHT. 


Art.  1.  General  principles. 

§  1.  Though;  freight  is  often  secured  by  covenant  or  charter-  See  Charter- 
party,  and  is  recovered  in  action  of  covenant,  yet  often  also  it  jo^lmp.  ' 
is  recovered  in  assumpsit^  either  indebitatus  assumpsit  or  quan^  M.  P.  276, 
turn  meruit.     It  is  6rst  material  to  consider  what  freight  is,  ^^J ^"^' 
and  when  due.     As  the  cases  may  be  very  numerous,  and  the  113*  , 
principles  on  which  they  all  rest  are  but  few  and  plain,  the 
subject  will  be  best  understood  by  attending  to  theprinciples 
on  which  freight  becomes  due  and  is  recoverable.  The  safety  1  Esp.  113. 
of  the  ship  is  the  mother  of  freight,  "  and  where  no  freight  is 
earned  by  the  ship,  the  mariners  have  no  title  to  wages." 

Freight  is  the  hire  of  a  ship,  or  part  of  one,  for  conveying  jj?*^"*^*  ^" 
goods  from  one  port  to  another ;  or  is  the  sum  agreed  on  by  ch!1o*  aM6. 
the  owner  .and  the  merchant  for  the  use  of  the  vessel,  and  is 
a  lien  on  the  goods.     On  a  general  principle  an  owner  of  a 
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ve^s^l  ba9  All  ftOioo  of  uMMumpiit  against  mj  person  wbe 
(without  dead)  ui^es  her,  or  transports  bis  goods  in  her  ;  bcK 
the  general  principle  is  controUed  in  some  cases  by  certaio 
established  rules.    These  are  : 

First.  If  a  merchant  hires  a  shipi  and  do  not  fully  load  her, 
without  bis  consent  the  master  cannot  take  in  other  good^f 
without  accounting  to  him  for  the  freight. 

^2.  Second*  Though  the  merchant  do  not  load  the  fuUquan* 
tity  of  goods  agreed  on,  yet  he  shall  pay  the  whde  freight ;  aod 
if  he  load  more,  yet  be  shall  pay  for  the  excess. 

^  3.  Third.  If  a  time  be  appointed,  and  either  the  ship  be  not 
readjf^  to  take  in,  or  the  mercnant  to  put  on  board,  the  paitief 
are  at  liberty  and  have  a  remedy  by  action  for  the  detrimaot. 

^  4.  Fouith.  If  a  part  be  on  board,  and  some  noisfortune  pre- 
vent the  merchant  sending  the  whole  in  time,  the  raaater  may 
contract  with  another  and  have  freight,  as  damages  for  the  tiaie 
they  were  on  board  longer  than  limited.  On  the  other  hand, 
if  the  vessel  be  not  ready,  the  merchant  may  ship  the  remain- 
der of  bis  goods  on  board  another  vessel,  and  recover  damages 
against  the  master  for  the  rest. 

^  5.  Fifth.  If  a  ship  be  freighted  out  and  in,  (or  out  and  home) 
there  is  no  freight  due  till  the  whole  voyage  is  perfcMined,  if 
therefore  the  ship  perish  coming  home,  tlie  whole  freight  is 
lost ;  so  if  captured,  unless  due  from  the  captors  be. 

§  6.  Sixth.  The  master  shall  take  no  freight  for  any  goods  lost 
by  shipwreck,  plundered  by  pirates,  or  taken  by  the  enemy, 
unless  the  ship  and  goods  be  redeemed.  In  which  case  be 
shall  be  paid  bis  freight  to  the  place  where  he  was  taken,  upoa 
contributing  to  the  redemption. 

^  7.  Seventh.  The  master  shall  be  paid  bb  freight  for  the 
goods  saved  from  shipwreck,  and  in  case  he  cannot  get  a  vessel 
to  carry  them  to  the  place  where  they  were  bound,  he  shall  be 
paid  in  proportion  to  the  part  of  the  voyage  already  gone  ;  this 
must  mean  if  the  merchant  receive  his  goods.  And  if  the  mas- 
ter have  another  ship  ready  to  carry  the  goods  to  their  place 
of  destination,  and  the  owner  of  them  takes  them  himself,  yet 
the  master  shall  have  his  full  freight,  for  then  the  master  is 
ready  to  do  as  the  circumstances  require. 

The  pit.  carried  money  for  the  deft,  to  India,  on  half  profits, 
in  lieu  of  freight  and  commissions.  Part  of  the  goods  were 
lost.  There  was  a  profit  on  the  part  not  lost,  and  no  profit 
on  the  whole  taken  together.  The  court  decided  that  the  ship 
owner  was  not  endtled  to  any  of  the  profits  on  the  goods  not 
lost,  as  the  whole  adventure  was  to  be  conwdered. 

In  this  case  it  appeared  that  specie  was  shipped  on  a  voy* 
age  from  the  United  States  to  Sumatra,  and  back  to  Europe, 
the  owners  of  the  ship  to  have  half  profits  in  lieu  of  freight ;  at 
Sumatra  the  property  of  the  owners  and  shipper  was  invested  in 
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%  Cirgo  for  Europe  and  th^re  sdd^  and  thdre  Ae  mipercsrgo    Ctf .  38. 
oaysed  them  to  be  credited  with  their  respectiye  proportions    Art.  I* 
of  the  proceeds.     The  share  of  the  owners  was  dulj  remitted  \^y^J 
to  them  with  half  the  profits  on  the  adventure  of  the  shipper^ 
who  havbg  directed  a  particular  appropriation  of  his  share, 
the  same  remained  in  a  merchant's  hands,  by  whose  failure  a 
loss  accrued  thereon.     This  was  the  shipper's  loss,  of  which 
the  ship  owners  were  not  liable  to  bear  any  part. 

In  this  case  also  A  hired  one  fourth  of  a  vessel  for  a  voyage  6  Mats.  R. 
at  a  certain  sum  per  month.  In  the  voyage  she  waswrecked^  ?^^7*^®[" 
and  the  cargo  was  transported  to  the  agreed  port  of  delivery. 
Held)  the  owner  shall  receive  the  hire  as  if  the  voyage  had 
been  performed,  deducting  the  expenses  of  transporting  the 
goods  from  the  wreck  to  this  port ;  held  also,  A  must  pay  his 
fourth  part  of  this  transportation  from  the  wreck  to  the  port  of 
delivery  :  held  3.  A,  the  freighter,  paid  none  of  the  expense 
of  landing  his  goods  at  the  place  of  wreck,  (Eastham,^  but  this 
fell  on  the  freight,  but  was  considered  as  receiving  nis  goods 
after  there  landed.  In  fact,  as  the  owner  of  the  vessel  deliv- 
ered A's  goods  at  their  destined  port,  (Biddeibrd,)  A  paid  fuU 
Jreight.  The  expense  by  land  from  Eastham  to  Biddefbrd 
was  deducted  out  of  the  whole  freight ;  this  expense  he  paid* 

Further  rules  laid  down  by  Liord  Mansfield  and  the  court. 

^  8.  Eighth.  If  a  freighted  ship  become  accidentally  disabled  2  Burr.  882, 
on  her  voyage,  without  the  fault  of  the  master,  he  has  his  option  ®f^»  ^°*^**  ^ 
of  two  things,  either  to  refit  his  vessel,  if  he  can  in  convenient  i  '\v'.  bT.  I9a 

time,  or  to  hire  another  to  carry  the  goods  to  the  port  of  de Abbot  194, 

livery.  If  the  merchant  disagrees  to  this,  and  will  not  let  him  ^'"'^*'"^' 
do  80,  the  master  will  be  entitled  to  the  whole  freight  for  the 
full  voyage  ;"  and  if  he  '*  hire  another  ship  to  complete  the 
voyage,"  '^  he  shall  have  his  freight  of  the  goods  to  be  reckoned, 
according  to  their  proportion  to  the  whole  cargo,  and  the 
goods  shall  pay  the  costs  of  their  salvage."  It  seems  to  follow 
from  this  rule,  that  if  the  master  will  not  do  so  where  he  can, 
and  carry  the  goods  to  the  port  of  delivery,  he  shall  lose  all 
his  freight. 

^  9.  Ninth.  ^^  As  to  the  value  of  the  goods  it  is  nothing  to  the 
master  of  the  ship,  whether  the  goods  are  spoiled  or  not,  pro- 
vided the  freighter  takes  them.  It  is  enough  the  master  has 
carried  them  ;  for  by  so  doing  he  has  earned  his  freight,  and 
the  merchant  shall  be  obliged  to  take  all  or  none  ;  he  shall  not 
take  some  and  abandon  the  rest."  ^'  If  he  abandon  all,  he  is 
excused  the  freight,  and  he  may  abandon  all,  though  they  are 
not  all  lost." 

These  rules,  eight  and  nine,  were  laid  down  in  this  case, 
viz:  the  deft«,  Lyde,  shipped  1501  quintals  of  fish  in  the. 
Sarah  from  Newfpimdland  to  lisbon,  at  2$.  freight  a  ^intal. 
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Mai.  Lex 
Mer.  99  to 
102.— Abbot 
196. 


Fish  cost  at  Newfoundland  IO5.  6<{.  y  the  pits,  shipped  946^ 
quintals  ;  this  and  the  ship  they  insured,  but  not  the  freight  on 
the  1501  quintals.  Nov.  27,  1756,  she  sailed  from  St.  Johns, 
and  had  been  on  her  voyage  seventeen  days,  when,  Dec.  14, 
she  was  taken  by  a  French  ship  within  four  days'  sail  of  Lis- 
bon. The  captain,  officers,  and  crew  (except  one  man  and  a 
boy)  were  put  on  board  the  French  ship.  Dec.  17,  the  Sarah 
was  retaken  by  a  British  ship,  and  Dec.  29,  carried  into  Bid* 
deford,  in  England ;  there  the  pits,  abandoned  the  ship  and 
the  945  quintals.  The  deft*  had  his  fish  of  the  recaptors,  and 
paid  them  55.  a  quintal,  salvage,  at  the  rate  of  one  half.  The 
fish  could  not  be  sold  in  England  for  more  than  IO5.  a  quintal. 
Bilboa  was  deemed  the  best  market ;  there  the  deft,  sent  his 
fish  wi^out  delay,  and  there  sold  it  at  5^.  6J.  a  quintal,  clear 
of  freight  there,  and  all  expenses  attending  the  sale  there.  The 
freight  from  Biddeford  to  Lisbon  was  higher  than  from  New- 
foundland to  Lisbon.  AH  the  distance  from  the  place  of  cap- 
ture to  Biddeford  was  out  of  the  ship's  course. 

Judgment  for  the  pits,  for  freight  on  the  half  saved,  for  the 
part  of  the  voyage  performed  before  the  capture }  that  is, 
computing  the  voyage  at  twenty-one  days,  fireight  was  allowed 
for  seventeen. 

The  court  added,  that  there  was  a  capture  without  the  mas- 
ter's fault,  and  •  a  recapture,  the  deft,  did  not  abandon,  but 
took  his  goods,  and  did  not  require  the  master  to  carry  theox 
to  Lisbon.  Some  freight  then  is  due,  for  the  freighter  receiv- 
ed his  goods.  This  was  computed  as  above.  Tlie  salvage,, 
one  half,  was  considered  the  same  as  if  half  the  goods  had 
been  lost.  Abbot  201,  has  the  same  idea,  that  the  expenses 
paid  for  saving  the  goods  must  be  viewed  as  so  much  of  them 
lost ;  hence,  if  a  bale  of  goods  sell  for  $100,  and  $lb  have 
been  paid  for  the  expenses  of  saving  them,  three  quarters  of 
them  must  be  considered  as  lost.  So  in  the  Sarah's  case,  5#. 
a  quintal  on  the  fish,  half  the  value  having  been  paid  as  sal- 
vage^ half  was  viewed  as  lost«  and  freight  allowed  on  the  other 
hm  pro  rata  itinerit.  In  Coffin  t;.  Storer  our  court  said,  this 
rule  adopted  in  Luke  v.  Lyde  ''  is  manifestly  unjust." 

^10.  Tenth  rule.  If  a  master  state  that  his  ship  shall  take  in  a 
certain  lading,  and  he  take  in  more,  especicdly  of  other  men, 
he  shall  lose  all  his  freight.  And  in  such  case,  if  goods  be 
cast  overboard  in  a  storm,  the  master  shall  bear  the  loss,  and 
there  shall  be  no  contribution  or  average. 

(^11.  Eleventh.  If  a  ship  freighted  for  one  port  enter  into  an- 
other by  reason  of  storms,  or  some  force  against  the  master's 
will,  the  goods  shall  be  transported  to  the  port  of  delivery  at  his 
charge.  And  if  one  compel  the  master  to  overload  his  ship, 
he  is  liable  to  make  the  master  whole. 
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^  12.  Twelfth,  ir  a  merchant  freight  a  ship  with  all  her  fur-    Ch.  33* 
oiture  by  the  month,  he  to  man  and  victual  her,  and  contract    Art.  1. 
with  the  owner  to  pay  him  for  the  use  of  the  ship  and  furniture  V^V^^ 
£20  every  month,  at  her  return  to  the  Thames  ;  and  after  being 
abroad  about  two  years  she  is  lost  in  coming  home,  the  master 
shall  have  his  freight  at  the  time  of  the  loss,  for  the  money  is 
due  monthly.     Quaere,  as  to  a  part  of  a  month. 

^13.  After  the  mortgage  of  a  ship  the  mortgagee  cannot  i  H.  Bl.  117. 
have  (usumpsit  for  the  freight  till  he  takes  possession ;  for  the  ^i^chenne^ 
mortgager  while  he  retains  possession  is  owner  as  to  all  the  ly  v.  Black- 
world  ;  he  bears  the  expenses  and  is  to  reap  the  profits ;  nor  B?^^r"|a?' 
does  (ustmpsit  lie  against  the  mortgagee  for  necessaries  pro-  jackMot.  ' 
vid^d  for  her  before  he  takes  possession.     See  Mortgages,  Veraon. 
Ch.  112. 

^14.  Freight  to  a  neutral  master,  on  enemy's  goods,  can  8T.R.82a, 
be  settled  only  in  the  admiralty ;   for  it  is  connected  with  the  Y^jf^"*"*  ^ 

Erize  question,  as  whether  he  has  forfeited  it  by  havmg  contra- 
and  goods  he.,  he.  Hence  assumpsit  does  not  lie  for  such 
master  to  recover  freight  on  such  goods.  But  he  must  sue  in 
the  admiralty,  and  found  his  claim  on  national  law. 

^15.  The  master  may  retain  the  goods,  shipped  on  board  Imp.  M.  P. 
his  vessel,  till  he  is  paid  his  freight ;  but  if  he  parts  with  the  ^  .Zi^°^' 
possession  of  them,  he  must  then  resort  to  his  contract.     And  Mod.  61  iw— 
he  may  plead  his  lien,  or  give  it  in  evidence.     See  Ch.  44.     2  Dallas  182. 

§  16.  K  a  ship  be  freighted  so  much  out  and  so  much  home,  MiJie  — 
the  outward  freight  shall  be  paid,  though  she  perish  in  return-  Doad.  Ml. 
ing  home  ;   and  when  the  ship  is  lost,  the  whole  freight,  from  ""*  §***•  ^^ 
the  last  place  of  payment,  is  lost,  except  as  Sth  and  9th. 

§  17.  If  the  master  sail  in  a  tempest,  without  a  pilot,  or  ne-  '^•l-  !•«» 
cessaries,  or  contrary  to  contract,  he  cannot  demand  freight ;  ^^[  ^\ 
his  claim  to  it  is  forfeited  by  his  misconduct*  607. 

§  18.  The  pits,  took  on  board  of  their  vessel  two  horses  of  the  ^^*®''  ^  ^' 
deft.,  to  be  carried  from  New  Haven  to  Trinidad,  for  a  freight  court  o^  Er!" 
of  $70  each.      Having  been  out  13  days,  and  being  within  rorainCon- 
2  day's  sail  of  Trinidad,  the  vessel,  without  any  fault  of  her  ^^^^^^^^ 
master  fac,  was  captured  by  a  French  privateer,  Dec.  1799, 
and  ordered  for  Guadaloupe.      Three  days  after  she  was  re- 
captured by  the  English,  and  carried  into  Martmico.      The 
said  horses  were  ransomed  at  one  third  of  their  value.     This, 
Pinto,  the  deft.,  paid,  and  received  the  horses  in  good  order, 
and  made  no  objection,  and  sold  them  for  $420,  a  good  price, 
and  before  the  pits,  had  a  reasonable  time  to  proceed  on  the 
voyage  to  Trinidad.     For  Pinto  accepted  the  horses  at  Mar- 
tinico,  sold  them  well,  and  did  not  request  them  to  be  carried 
to  Trinidad.     The  court  held,  that  Pinto  was  liable  to  pay 
-f^  of  the  freight,  so   much   of  the   passage   having   been 
performed,  after  deducting  the  salvage.  Cases  cited,  1  Brown 
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10  East  626, 
Liddard  v. 
Lopes. 


Mass.  Sap. 
Jud.  Court, 
Essex  Nov. 
Term  1795, 
Richards  r. 
Searle  &  Ty- 
ler. 


Mass.  Colony 
laws,  A.  D. 
1672. 


IH.BI.  117, 
12(S  Jackson 
9.  Vernon. 


121 ;  7  T.  R.  381 ;  MoHoy  371  ;  2  Burr.  882,  883;  Abbot 
233,  244,  258  ;  2  Johns.  R.  323,  327. 

Freighty  Insurance  on,  see  Ch.  40,  a.  16,  and  charter-party 
for,  dh.  103. 

^19.  The  ph.,  by  agreement,  let  his  ship  to  the  defts.,  to 
freight  on  a  voyage  from  Shields  to  Lisbon.  It  was  prevent- 
ed by  the  enemy's  takiag  possession  of  Lisbon,  after  the  ship 
entered  on  the  voyage.  Held,  no  freight  due  pro  rata. 
Freighters  refused  to  receive  the  goods  at  Portsmouth. 

Art.  2.  Several  further  cases,  English  and  Amerwin. 
§  1.  The  contract  was  for  a  voyage  from  Newburyport  to  ooe 
or  more  of  the  West  India  islands,  and  back  to  Newburyport, 
at  £22.  10«.  freight  a  month,  for  each  and  every  month  from 
a  certain  date,  to  her  return  to  Newburyport.  She  discharg- 
ed her  cargo  in  the  West  Indies,  and  was  lost  on  her  return 
home. 

'^  2.  The  court  allowed  freight  to  the  time  of  her  loss  on 
the  special  words  in  the  contract,  each  and  every  month.  Bui 
otherwise  had  it  been  freight  so  much  per  month,  from  such 
date  to  her  return  ;  no  freight  could  be  allowed,  because 
then  it  would  have  been  one  entire  contract,  and  that  perform- 
ed but  in  part  by  the  owner.  But  no  interest  was  allowed. 
This  latter  part  of  tliis  case  differs  in  the  moording  from  the 
12th  rule  above. 

^  3.  Case  decided.  S  shipped  goods  witJi  B,  to  be  deliv- 
ered to  R,  beyond  sea,  he  paying  freight.  JB,  on  his  arrival 
at  the  port,  tendered  the  goods  to  R,  and  he  refused  to  receive 
them,  or  pay  the  freight.  B  left  the  goods  in  safe  hands,  by 
good  advice.  It  was  decided  that  B  could  not  recover  the 
freight  of  S,  but  he  ought  to  have  taken  it  out  of  the  goods, 
as  the  law  gave  him  a  lien  upon  them  Szc. 

§  4.  Freight  does  not  belong  to  the  mortgagee  of  a  ship,  till 
he  has  taken  possession,  nor  till  this  is  done  is  he  liable  for 
necessaries  provided  for  her.  As  where,  February  6,  1787, 
Palmer  gave  a  bond  of  £1500  to  the  deft.,  and  an  absolute 
bill  of  sale  of  the  ship  rej^aired,  and  an  assignment  of  certain 
goods.  In  this,  it  was  recited  that  the  biU  of  sale  &Cm  were 
absolute,  and  to  secure  the  £1500,  and  that  the  papers  were  so 
given  to  enable  the  deft,  to  sell  the  ship  and  goods,  to  raise 
money  to  pay  the  said  £1500  so  lent,  and  the  interest.  Also 
in  the  assignment,  there  was  a  covenant  from  the  deft,  to  Paloa- 
er,  that  in  case  he  paid  the  £1500  and  interest  before  the 
ship  and  goods  should  be  so  sold,  then  the  deft,  should  recon- 
vey  the  ship  and  goods  ;  but  nothing  to  prevent  the  deft,  sel- 
ling the  ship  and  goods  before  repaid. 

The  court  decided,  that  the  deft,  was  only  mortgagee,  not 
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liable  for  provisions,  or  entitled  to  freight,  till  he  got  posses-    Ch.  33. 
5ion  ;  nor  liable  for  repairs  or  necessaries.     8  Johns.  R.  159.    ^rt,  2. 

^  6.  To  make  part  owners  liable  on  account -of  freight,  for  v^^^v-^^ 
the  neglect  of  their  master,  they  must  be  joined  in  the  action.  2  Saik.  440, 
As  where  several  part  owners  placed  a  master  in  their  ship  for  Boson  r. 
wages,  which  ship  usually  transported  goods  for  hire,  and  J.  S.  gac.  AbrTi. 
delivered  goods  to  the  master,  to  be  carried  for  hire,  without 
any  contract  with  the  owners,  and  the  goods  were  spoiled  by 
the  master's  neglect.      Held,  the  owners  were  liable  in  res- 
pect of  their  freight,  and  as  employing  the  master.     But  then 
all  the  owners  are  liable  as  on  contract.      Either  master  or 
owners  may  sue  for  freight.     As  to  joining  them,  see  Ch.  42, 
a.  3. 

§  6.  Freight  pro  raid  itineris.    In  an  action  on  a  charter-  7T-R.381, 
party,  the  deft  covenanted  to  pay  so  much  for  freight,  for  9?^*^  "J®" 
"  goods  delivered  at  A."     Held,  freight  cannot  be  recovered  o?m/D?24^ 
pro  rata  itineris^  if  the  ship  be  wrecked  at  B,  before  her  ar- 
rival at  A,  though  the  deft,  accept  the  goods  at  B.      But  it  is 
added,  perhaps  assumpsit  on  a  quantum  meruit^  might  have 
been  maintamed.     Assumpsit  lies,  2  Johns.  R.  323,  Robinson 
V.  Mar.  Ins.  Com. 

$  7.  In  this  case  it  was  held,  that  if  after  capture  and  con-  Lex  Mer. 
demnaticMi,  the  sentence  be  reversed  and  the  goods  be  restored,  4°"-  i^iBa»>- 
**  freight  pro  rata  itineris  is  due,"  and  so  seamen's  wages  in  l|a^'.^®"**'*" 
proportion.     Freight  pro  rata  ^c,  see  Abbot  335  to  360. 

$  8.  Assumpsit  for  freight^  of  72  hhds.  of  tobacco,  from  1  East  607, 
Virginia  to  Liverpool.      September  1799,  the  ph.,  master  of  J^*^  *•  ^«*" 
the  ship  Friendship,  a  general  freighting  ship,  took  this  tobac- 
co on  board  at  Norfolk.      The  vessel  was  consigned  to  Rath- 
bone  and  Co.  at  Liverpool  by  her  owners.      Edward  and 
Thomas  Downing,  of  Philadelphia,  put  on  board  this  tobacco, 
to  be  delivered  at  Liverpool  to  Mr.  Downing,  or  to  his  assigns, 
he  or  they  paying  freight;  6  guineas  a  hhd.    The  bills  of  lad- 
ing were  not  endorsed,  except  the  memorandum,  substituting 
Downing's  name  in  lieu  of  Fehon's,  by  consent  of  parties. 
The  vessel  arrived  near  to  Liverpool,  and  took  a  pilot,  but 
solely  by  bad  weather  was  driven  on  shore,  and  was  consider- 
ably injured,  and  was  in  further  danger,  when  the  pit.  applied 
to  Rathbone  b  Co.,  his  consignees ;  they  notified  the  several 
consignees  of  goods  on  board,  to  meet,  and  among  others  Fel- 
ton,  whose  name  remained  legible  on  the  bill  of  lading.  They 
met,  and  the  deft,  remarked  that  Downmg  b  Co.  were  his 
correspondents,  and  agreed  to  assist  in  saving  the  goods,  if  any 
Tvere  consigned  to  him.      Soon  after  the  meeting  he  received 
an  invoice  of  this  tobacco,  and  a  letter  from  £.  and  T.  Down- 
ing, inclosing  a  bill  of  lading,  in  which  was  Downing's  name 
only.    This  letter  stated  the  tobacco  was  consigned  to  £. 
I>owning,  who  meant  to  proceed  to  Liverpool,  and  directed 
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Ch.  33.  an  iosuraoce  on  it,  at  £40  a  hhd.,  and  it  requested  the  deft  to 
Art.  2.  see  to  the  sale  of  this  tobacco,  if  E.  Downing  di^  not  arrive  in 
season.  This  was  the  first  transaction  between  the  Downings 
and  the  deft.  November  18,  1799,  E.  Downing  not  baviog 
arrived,  the  deft,  made  an  entry  at  the  custom  house  of  this 
tobacco,  as  was  usual  and  legal.  '^  In  the  Friendship,  Virgin-' 
ia,  6.  Feltoo,  72  hhds.,  105,881  lbs.  tobacco,  Americao  pro- 
duce, to  be  warehoused  per ,  November  19, 1797." 

This  tobacco  was  landed,  and  lodged  b  the  king's  warehouse 
accordingly.  But  some  part  had  been  lost  in  tibe  storm,  tad 
the  rest  so  damaged,  that  only  30  hhds.  were  good  or  saved. 
December  3,  after  E.  Downing  arrived  at  Liverpool,  the  freight 
was  demanded  of  the  deft.  The  30  serviceable  hhds.  were 
worth  but  £5  a  hhd.,  without  any  allowance  for  their  freight ; 
so,  much  less  than  the  freight. 

The  court,  on  these  facts,  decided  that  the  deft,  vras  not  lia- 
ble to  pay  any  part  of  the  freight;  for  he  acted  for  E.  Down- 
ing, to  whom  the  tobacco  was  consigned.     The  deft,  made  do 
contract  to  pay  the  freight.     The  pit.  should  have  sued  tbe 
shippers ;    and  the  pit.  might  have  kept  the  goods  tiU  his  liea 
was  satisfied.    A  freighter  agreed  to  pajr  £192,  dbbursemeots 
at  the  foreign  port,  and  freight  the  voyage ;   the  ship  was  lost 
in  returning.     Held,  he  could  not  recover  back  the  £192, 
part  of  the  hire,  or  in  fact  freight,  for  by  the  special  contract, 
the  charter-party,  the  master  was  entitled  to  retain  all  paid 
bim,  though  he  did  not  earn  his  return  freight  from  Marenham 
to  Liverpool.     4  Maul,  b  Sel.  37,  47,  De  Silvale  v.  KendaD, 
cotton  2<  per  pound  freight. 
4  East  34  62       §  ®*  Asiumptitf  by  an  underwriter  against  the  assured,  for 
Thompson  v.  freight  received  after  an  abandonment,  in  one  of  the  Russnn 
l^w^roft—   cases  ip  1800,  1801,  voyage  from  Portsmouth  to  Ri^    ^ 
P?479^      ship-owner  first  insured  his  ship  with  A,  and  his  freight  with 
East  2^ ;      B,  and  being  notified  of  an  embargo  at  Riga,  abandoned  the 
Sy  e^AbeP    ^^'P   ^  ^®   underwriters  thereon,   and   the    freight  to  the 
Sharp  r     '    Underwriters  on  that,  and  received  firom  each  a  total  ^ 
Gladstone,     firgt  engaging  on  each  policy  to  assign  to  the  insurers  res- 
Wm.  pectively,  his  interest  in  Uie  ship  and  freight,  and  to  account 

accordingly.  Afterwards  the  ship  was  liberated  and. earned  her 
freight ;  this  was  received  by  the  assured,  the  deft.  Held,  be 
was  liable,  for  he  had  received  the  freight  from  the  shippers^' 
the  goods,  and  had  expressly  promised  to  pay  it  over  to  the 
underwriters  on  freight,  who  by  the  abandonment  and  payment 
of  the  loss  of  freight,  had  become  entitled  to  it ;  and  tm 
without  deducting  the  expenses  of  provisions,  and  wages,  uc. 
which  before  the  abandoment  were  charges  on  the  sbip-o^'* 
and  after  that  on  the  underwriters  on  the  ship,  who  stood  m 
his  place.  And  the  pit.,  by  the  judge's  order,  filed  "*  ^  ^ 
tl^e  following  statement  t     '^  This  action  is  brought  by  the  p^ 
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(who  was  an  underwriter  for  the  aim  of  £1  SO  on  the  freight  of   Cr.  32. 
tbe  ship  called  the  Theseus,  tDSured  on  a  voyage  at  and  from    Art.  %. 
Riga  to  Portsmouth,  on  which  pdicy  the  ph.  has  paid  a  total  V^V^b^ 
loss,  and  the  deft,  has  since  received  die  freight  insured,)  to 
recover  the  sum  of  £150,  widi  interest  thereon,  from  the 
deft.'*     Tbe  underwriters  on  the  ship  claimed  this  freight. 
This  case  was  decided  solely  on  the  specific  agreement  he- 
tween  the  pit.  and  deft.     The  policy  on  the  freight  was  after 
that  on  the  ship,  but  before  she  was  abandoned.    It  was  urged 
also  on  the  deft's.  part,  that  this  detention  by  Russia  was  a 
capture,  and  not  an  embargo,  therefore  that  it  put  an  end  to 
the  contract  for  freight. 

$  10.  Aiiumpnt.    In  this  case  die  pit.  contracted  to  carry  SEastsi^, 
the  deft.,  his  family,  and  luggage,  from  Demerara  to  Flushing  J^'^JJ^JI^^J 
in  Holland,  they  to  have  the  exclusive  use  of  the  cabbin,  for  p.  1804.-L  ' 
2400  guilders  ;  and  within  four  days  sail  of  Flushing  the  ship  1  D.  &  E. 
was  captured  and  carried  into  England,  as  a  prize,  and  libelled,  {^^*  *""'' 
and  the  cargo  condemned.      The  deft,  and  family  were  set. at 
liber^,  at  Plymouth,  and  their  luggage  restored  to  them.  The 
proceedings  as  to  the  vessel  were  pending* 

The  court  held,  that  however  the  question  might  be  as  to 
the  pit's,  right  to  recover  passage  money,  on  an  implied  at^ 
4ump$itj  pro  rata  itinerisj  if  the  ship  were  restored,  yet,  pend- 
ing the  process  agamst  her  as  prize,  no  such  action  could  he 
maintained ;  for  non  eonstat^  but  that  the  ship  might  be  con- 
demned, and  the  Alight  be  decreed  to  the  captors.  Passage 
money  seemed  to  be  viewed  by  the  court  as  freight,  '^  except 
for  the  purpose  of  lien.** 

It  this  case  it  was  observed  that,  by  the  common  law,  the 
pit.  cannot  recover  on  a  contract  not  performed,  or  partly  per- 
formed ;  but  that  by  the  marine  law  it  was  otherwise  ;  there- 
fore in  Luke  v.  Lyde,  where  the  contract  was  covenants  in  a 
cliarter^arty,  the  same  was  not  performed,  but  bemg  partly 
performed  the  marine  law  aUowed  a  recompense  for  that  part, 
and  the  courts  of  law  have  allowed  Msumptit  to  be  engrafted 
upon  that  law,  to  recover  such  recompense  for  part  perform- 
ance in  regard  to  freight,  seamen's  wages,  &c.  The  benefit 
recovered  for,  makes  part  of  the  original  contract,  and  this  m- 
sampsit  may  be  implied  by  the  deft's.  acceptmg  what  the  pk. 
has  done,  m  part  performance,  without  requesting  him  to  per- 
form the  residue,  and  thereby  dispen»ng  impliedly  with  his 
performing  such  residue,  and  without  any  fault  or  neglect  of 
his* 

^  11.  In  this  case  the  deft,  bought  of  the  consignee  all  the  asast  (m, 
tar  on  board  a  certain  Swedi^  ship,  under  two  biUs  of  lading,  Sodergren  v. 
and  by  agreement  between  them,  the  consignee  was  to  pay  the  ^*'fi^^* 
freight.    The  deft,  received  from  the  master  most  of  the  tar,* 
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Ch.  33^.  and  the  consignee  failed,  not  haying  paid  the  master  bis  freigfit^ 
Art.  2.  And  the  court  held,  that  he  had  a  lien  on  the  tar  remainiog  in 
his  possession,  for  the  whole  freight ;  and  that  a  part  in  a  boat 
tied  to  the  ship,  by  his  orders,  was  in  his  possession,  tfimigb 
the  boat  was  sent  by  the  vendee;  and  that  when  the  master  de- 
livered part  of  the  goods,  he  only  lessened  his  security,  but 
retained  his  lien  for  his  whole  freight  on  whatever  part  re- 
mained in  his  hands ;  and  he,  in  an  action  brought  hj  agre& 
ment,  recovered  the  whole  freight  accordingly, 
•y  Eait  24, 88,  §  12.  The  expenses  paid  by  freight  or  not.  Asstmpnt  far 
e^aStone  ^^^^7  *>ad  and  received,  by  the  underwriters  on  freight, 
against  the  assured,  who  received  the  freight  after  he  bad 
abandoned,  in  one  of  the  Russia  cases  1800  and  1801.  The 
facts  were,  the  deft.,  owner  of  a  seeking  ship,  in  die  Russian 
trade,  insured  ship  and  freight,  with  different  set  of  underwri- 
ters, on  a  voyage  home  from  Petersburg  to  Liverpool.  After 
part  of  the  lading  was  on  board,  and  the  rest  ready  to  be  ship- 
ped, the  ship  and  cargo  were  seized  by  the  Russian  govern- 
ment, and  the  crew  sent  into  confinement ;  on  which  the  otm- 
er,  the  deft.,  abandoned  ship  and  freight  to  the  respective  un- 
derwriters, and  received  as  for  a  total  loss.  After  some 
months  the  ship  and  crew  were  liberated,  and  returned  boine 
with  her  cargo,  and  earned  freight,  which  tlie  owner  received 
from  the  shippers  of  goods.  It  was  agreed  the  pit,  an  un(le^ 
writer  on  freight,  and  who  had  paid  a  total  loss,  was  entitled 
to  recover  something.  The  freight,  the  deft,  received  subject 
to  certain  expenses,  and  the  question  was  what  expenses. 

The  court  decided,  that  the  ship  and  freight  were  salvage 
to  the  different  underwriters,  after  deducting  the  expenses, 
each  set  was  liable  to  pay,  each  being  in  the  place  of  its  as- 
sured, as  follows,  to  wit :  The  underwriters  on  freight  having 
paid  as  for  a  total  loss,  were  entitled  to  the  benefit  of  salvage^ 
"  and  the  net  salvage  is  that  which  remams  of  the  subject 
matter,  after  payment  of  the  expenses  of  saving  it."  first, 
the  charges  paid  at  Liverpool  £901. 15«.,  5d.  on  ship  and  cargo 
were  not  to  be  paid  by  either  set  of  underwriters.  Second, 
the  insurance  on  the  ship  can  be  no  charge  on  the  freight 
Nor,  third,  can  the  diminution  of  the  value  of  the  ship  and 
tackle  by  wear  and  tear  on  the  voyage  home,  be  a  charge  on 
freight  or  ship.  Fourth,  the  expense  of  putting  the  cargo  on 
board  at  Petersburg,  was  clearly  for  the  benefit  of  the  un- 
derwriters on  freight,  so  a  charge  on  them,  and  to  be  deduct- 
ed. Fifth,  the  expenses  at  Petersburg  and  Elsineur,  as  port 
charges,  were  to  be  apportioned  on  ship  and  freight.  So,siOTi 
the  wages  and  provisions  of  the  master  and  crew  £223.  w. 
lid.  from  the  time  they  were  liberated  in  Russia,  till  discharg- 
ed in  England,  were  to  be  so  apportioned.    So,  seventh,  their 
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Tmges  while  detained  m  Russia,  £270,  were  so  to  be  appor^    Ch.  33. 
doned  on  the  two  sets  of  underwriters  on  ship  and  freight.  Art.  2. 

^  13.  In  this  case  a  ship  was  chartered  on  a  voyage  from  V^^V^^ 
London  to  Dorainico,  and  back  to  London,  at  a  certab  rate  of  ^  East  4<x>, 
freight  on  the  outward  cargo,  and  after  delivering  it  at  Domin-  S^T?^"^®^* 
ico,  the  charterers  were  to  provide  her  a  full  cargo  homeward, 
at  current  freight.      Held,  that  insurance  by  the  owner  of  the 
ship  on  the  freight  at  and  from  Dominico  to  London,  attached 
while  the  ship  lay  at  Dominico,  delivering  her  outward  cargo, 
and  before  any  part  of  the  home  cargo  was  shipped,  during 
which  time  she  was  captured  by  the  French ;    the  contract 
of  afireightment  being  enhVe,  and  the  risk  on  the  policy  having 
commenced.     Hence  the  owner  became  entitled  to  his  freight 
on  the  homeward  cargo,  though  no  part  of  it  was  shipped. 

^14.  When  freight  actually  commences,  as  between  ship-  SEaatcSf-' 
owner  and  freighter,  see  case  of  Curling  v.  Long,  post,  Ch. 
40,  a.  16,  that  is,  the  ship's  breaking  ground. 

^15.  The  pit.  at  Newcastle,  shipped  goods  for  London  to  8  Bos.  &  P. 
B's  order.     Before  thoy  arrived,  he  failed,  and  refused  to  ac-  iJ^L]^?L 
cept  them  ;  they  arrived  at  C's  wharf,  where  B's  goods  usual-  gosb. 
ly  came.    The  ph.  arrived  to  receive  them  himself,  and  held, 
he  was  liable  to  pay  only  freight  and  charges,  and  that  C  had 
no  lien  on  them  for  a  general  balance  B  owed  him  for  wharf- 
age. 

,    Declaration.    In  consideration  the  pit.  had  taken  on  board  2  Bos.  &  P. 
his  ship  the  deft's,  goods  to  carry  to  A,  the  deft,  promised  to  ??':^^' 
pay  the  money  due  for  freight  and  carriage  of  the  same,  on  Diioo^kal. 
the  delivery  of  the  bill  of  lading ;    that  it  was  delivered  ;  by 
reason  whereof  the  deft,  became  liable  to  pay  a  large  sum,  to 
ivit ,  £20,  for  freight  and  carriage  of  said  goods.      Held  bad, 
on  special  demurrer,  as  it  did  not  appear  any  thing  became 
clue  for  freight  on  the  deUvery  of  the  biU  of  lading.      Causes 
assigned.      1st.  Did  not  appear  any  thing  became  due  on  the 
delivery  of  the  bill  of  lading.      2d.    Did  not  appear  the  pit. 
carried  the  goods  from  London  &c. ;  prima  facie  no  freight  is 
due  till  the  goods  arrive  and  are  delivered. 

^16.  Even  an  inchoate  right  to  freight  does  not  attach  un-  1  Bos.bP. 
til  the  ship  has  broken  ground.     But  see  13,  where  an  excep-  J^^"*^*'"* 
lion  &c. 

^17.    If  a  contract  of  freight  and  demurrage  be  entered  New.  R.  104, 
into  by  deed,  the  pit.  cannot  declare  in  debt  generally,  and  iJ^J  ^' 
give  the  deed  in  evidence.      But  he  ought  to  declare  on  the 
deed. 

^18.  If  A  contract  with  B,  to  bring  a  parcel  of  com  from  |^'-  *L^' 
a  certain  foreign  port ;    and  on  A's  arrival  there  he  finds  the  r.  Page.—'*  * 
exportation  of  corn  there  prohibited ;  stays  out  his  demurrage  Morgan  v. 
there^  and  returns  in  ballast;  Bis  liable  to  pay  freight,  but  not  }?'*Am*erka 
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.Ch.  33*    demurrage,  if  A  «knew  of  the  prohibitioa  before  he  entered 
Art.  2.      the  port,  though  demurrage  was  allowed  by  the  contract.  This 
1^^^^^  case  is  clear  as  to  Jhe  demurrage,  but  quaere  as  to  the  freight, 
•*-was  only  the  opinion  of  one  judge  ;  the  consignee  is  to  get 
permissicm  to  land  the  cargo. 
8Bo8.  SiP.        ^  19r  A  British  merchant  chartered  a  Swedish  ship  (»  a 
s^l,S02,       voyage  from  London  to  Ponte  del  Gada,  in  the  island  of  St. 
r.Habl^rd^  Michael,  for  a  cargo  of  fruit,  and  the  charter-party  contained 
lb  Co.  106.    the  usual  exception  against  the  restraint  of  princes,  and  the 
ship  was  prevented  reaching  that  port  within  the  fruit  season, 
by  an  embargo  the  British  government  laid  on  Swedish  ves- 
sels.    Held,  the  Swedish  owner  could  not  entitle  himself  to 
8  Bos.  b  P.     freight,  by  proceeding  on  the  voyage,  after  the  embargo  was 
191.— 4  Rob.  taken  off,  against  the  British  merchant,  who,  after  the  embargo 
— lo^r    ^^^  tsken  off,  notified  the  Swedish  master  the  fruit  season  was 
634.-1  Valin,  P^t,  and  it  would  be  useless  to  proceed  on  the  voyage.    The 
686,  a.  7.       court  seems  to  have  gone  on  the  ground  the  embargo  was  io 
Ae  nature  of  hostili^  by  the  British  government,  and  as  such 
act,  it  threw  the  loss  on  the  Swede,  and  said,  if  the  embargo 
had  been  laid  by  a  foreign  government,  the  British  merchant 
bad  been  bound  to  furnish  the  cargo,  though  out  of  season, 
and  so  to  pay  the  freight.     Swede  deemed  a  party  to  the  fault 
of  his  government. 
10  East  680        ^  ^^*  '^^®  .P'^»  freighter,  and  deft.,  master  of  a  ship  of  400 
636,  Atkio-'   tons,  agreed,  in  writing,  that  she,  being  fitted  for  the  voyage, 
•oa«.Ritchie.  should  proceed  to  St.  Petersburg,  and  there  load  from  the 
pit's,  factor  a  full  cargo  of  hemp  and  iron,  and  proceed  to 
London,  and  deliver  the  same,  on  bdng  paid  freight  &c-  The 
master  took  in  half  a  cargo  and  sailed  on  a  general  rumour  of 
a  hostile  embargo  on  British  vessels,  laid  about  m%  weeks  af- 
ter.    Held,  he  was  liable  in  damages  to  the  pit.  for  short  de- 
livery of  cargo,  though  the  master  acted  hon&  fide,  and  onder 
a  reasonable  apprehension  at  the  time. 
12  Maw.  R.        ^21,  Valid  asngnment  affreight  before  earned.    Asiumjh 
^r  Sl'pei^  **^  ^y  *®  administrator  of  S.  P.  Abbot  to  recover  freight, 
kins.  Abbot  was  master  and  owner  of  the  ship  Rebecca,  and  in 

London  bound  to  Boston  with  goods  consigned  to  a  mercbaot 
there.  The  deft..  Abbot,  owing  a  merchant  in  London,  drew 
a  bill  in  his  favour  on  the  said  consignee  in  Boston  for  the 
amount  of  the  freight  money.  Abbot  died  before  the  bill 
came  to  the  payee,  and  when  afterwards  presented  it  was  paid 
by  the  drawee.  Held,  this  was  a  valid  assignment  of  the 
freight,  and  the  drawee  was  not  liable  to  the  action  of  Abbot** 
administrator,  though  his  estate  was  insolvent.  The  defence 
was,  that  when  the  bill  was  drawn,  no  freight  was  due,  but  it 
accrued  on  delivery  of  the  goods,  and  Abbot's  deadi  in  fp® 
mean  time  was  a  revocation.     But  held,  Abbot's  liability 
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jfp         d8  drawer  was  complete  by  delivery  of  the  bill  to  the  payee,    Ch.  33. 
[^         and  an  interest  was  coupled  with  an  authority;  so  his  death    Jlrt.  2» 
r;         was  no  revocation,  as  it  might  have  been,  had  the  bill  given  y^ry^j 
^         only  a  naked  authority  to  receive  the  freight  of  the  deft. ;  and 
in  equity  Abbot's  estate  had  had  the  benefit  of  the  freight,  as 
;;         he  received  it  in  London ;  the  bill  expressed  the  amount  of 
V         the  freight  S^.,  see  4  D.  b  E.  343. 

§  22.  JVo  demurrage  where  freight  in  lieu  of  it  fyc.     As  ^  Johns.  H. 
,  where  the  owner  of  the  ship  agreed  in  writing  with  B.  to  car-  h^rtson^r  B«- 

,  ry  certain  goods  in  her  from  New  York  to  Surinam,  and  bring  thune  h  at., 

back  a  certain  cargo,  and  B  agreed  to  pay  $2600  for  freight,  ^"^  Boof«*'»» 
but  if  accident  should  prevent  the  delivery  of  the  return. cargo,  dSsented. 
then  B  agreed  to  pay  only  $1300,  and  he  engaged  she  should 
be  at  Surinam  only  thirty-five  days  to  unload  and  reload*  She 
remained  there  thirty-five  days,  and  as  the  return  cargo  wa« 
not  ready  she  staid  twenty  days  longer  at  the  request  of  B's 
agent  and  consignee,  who,  however,  had  no  controul  over  the 
ship.     She  brought  back  the  return  cargo,  and  her  owner 
received  of  B  the  said  $2600  freight.     Held,  in  a  suit  for 
demurrage  for  the  twenty  days  :   1.  As  the  wntten  agreement 
contained  no  stipulation  for  demurrage,  and    as  no  implied 
'  assumpsit  to  pay  demurrage  could  arise  from  the  act  of  B's 
consignee  of  the  goods,  he  having  no  power  to  bind  B  as  to 
demurrage,  the  ship  owner,  the  ph.,  could  not  recover  any 
demurrage  of  B.    How  freight  contributes  to  general  average, 
see  1  Maule  &  Sel.  318. 

(^  23.    Pro  rata  freight.      The  general  rule  is,  that  no 
freight  is  due,  unless  the  ship  arrives  at  her  destined  port :  2. 
There  is  no  pro  rata  freight  if  she  do  not,  unless  the  owner  of 
the  goods  accept  them  at  some  intermediate  place,  and  if  he 
do,  there  may  be  pro  rata  freight.     As  where  the  vessel  was 
by  the  perils  of  the  sea  driven  into  an  intermediate  port,  and  ^°^'*^*. 
was  there  disabled  to  proceed,  and  the  owner  of  the  goods  binson  v.  M. 
there  accepted  them.     Held,  that  freight  was  due  pro  rata  '•  ^om ,  and 
iiinerisf  according  to  the  part  of  the  voyage  performed  when  aig^Z^  Burr. 
the  disaster  happened,  which  forced  the  vessel  out  of  her  882. 
course  and  into  such  port. 

Part  of  the  goods  lost^  proportion  of  freight  accordingly.  2  Johns.  R. 
A  hundred  and  ninety  hogsheads  of  sugar  were  shipped  on  ^j^^"^**  *'* 
freight  at  Surinam  to  be  delivered  at  New  York.     In  the  pas- 
sage the  ship  leaked  by  reason  of  tempestuous  weather ;  fifty 
hogsheads  were  washed  out,   so  that  the   fifty  casks  were 
empty  and  some  fell  to  pieces ;  140  hogsheads  were  delivered 
to  the   consignees.     Held,  freight  was  due  only  on  the  140 
hogsheads,  none  for  the  empty  casks,  the  sugar  being  view- 
ed as  lost  by  the  perils  of  the  sea. 
\'oi:..  I.  87 
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Ch.  33.  %  S4.  No  freight^  where  the  port  is  blockaded  and  vessel 
AtU  2.  turned  away— charter-party  dissolired*  A  vessel  was  chartered 
V^^v-V^  for  a  voyage  from  New  York  to  the  city  of  St.  DomiDgo,  and 
2  Johns.  R.  back  to  New  York,  for  an  entire  sum  the  whole  voyage,  to  be 
33J»  s«oit  r.  paid  in  sixty  days  after  her  return  to  New  York.  In  sight  of 
2  Burr.  8^.—  St.  Domiogo,  then  blockaded,  she  was  turned  away  by  a  Brit- 
7D.&iC.3di.  ish  cruiser,  and  she  returned  to  New  York  with  her  outward 
21^1*  Walh'  ^^^&^'  '"  trover  for  the  goods,  held  no  freight  was  due.  The 
211 ;  Cb.  83.  goods  were  not  transported  so  as  to  earn  freight ;  and  all  but 

one  voyage. 

2  Johns.  R.         On  a  Uke  charter-party  to  Martinico  and  back,  for  an  en* 

r*Cheiiot—  ^®  ^""™  ^^  $4500  to  be  SO  paid.     The  vessel  delivered  her 

Abbot  266.^  outward  cargo,  and  returning  with  her  return  cargo  was  capfur- 

LS  Bm'       ®^  ^^  carried  to  Antigua,  libelled  and  detained  for  further  evi- 

iwf     ^**  dence  subject  to  the  lien  of  freight.     She  returned  to  New 

York  without  the  goods,  except  a  very  few ;  goods  restored 

on   further  proof— but  no  goods  or  proceeds  came  to  the 

owners  or  underwriters.     In  asiumpsit  for  freight,  held,  none 

was  due,  [346,  the  assured  had  not  an  insurable  interest]  and 

no  acceptance  of  the  cargo  by  the  owner  to  make  a  |>f  o  rata 

freight. 

^  25.  FtM  freight  is  due  if  the  goods  he  delivered^  though  • 

spoilt.    See  Griswold  v.  New  York  Insurance  Company,  and 

if  part  shipped,  1  Maule  &  Sel.  R.  313. 

2  Johns.  Ca.       ^  26.  A  ship  is  abandoned  and  the  insurer  accepts  the 

l^'co*^r*    abandonment,  and  afterwards  the  voyage  is  performed  and 

Lenox.  freight  earned ;  he  is  entitled  to  it,  earned  after  the  event,  the 

cause  of  abandonment,  or  pro  rata,  1  Johns.  Ca.  377 ;  i 

Cain.  578;  3  Cain.  16,251. 

SJohnt.  Cas.      1^27.  Insurance  on  freight  is  not  recoverable  when  not 

^Herbertv.  earned.  As  where  insurance  was  on  freight  from  New  York  to 

Havanna  ;  the  vessel  was  stranded  at  Sandy  Hook  in  a  gale, 

but  in  three  or  four  days  returned  to  New  York,  and  the 

cargo  being  unladen  and  considerably  damaged  was  brought 

also  to  New  York,  and  delivered  to  the  several  shippers.    She 

Was  repaired  in  a  fortnight  at  about  $120  expense,  and  soon 

after  the  ph.  sent  her  on  a  different  voyage.     Held,  1.  The 

pit.  had  lost  his  freight  by  his  negligence,  by  not  insisting  to 

carry  on  the  goods  so  as  to  entitle  himself  to  it :  2.  As  he 

bad  thus  lost  his  freight  he  could  not  recover  his  insurance  on 

it,  and  hence  the  underwriters  were  not  liable. 

5  Johns.  R         ^  28.    Where  extra  freight  must  be  paid  by  the  underwriter 

2^,  Mum-     ^^  goods  captured  and  restored.     In  this  case  the  insurance 

Commercial   ^^^  on  g<x>ds  captured  in  the  voyage,  and  vessel  released,  and 

Ins.  Com.       goods  finally  restored,  paying  full  freight,  and  the  owner  was 

obliged  to  hire  another  vessel  to  carry  them  to  their  port  o( 

destination  and  pay  this  extra  freight.     This  it  was  adjudged 
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the  underwriter  was  bound  to  pay,  as  an  expense  necessarily    Ch.  33* 
occasioned  by  the  capture  he  insured  against.  Jlrt.  3. 

§  29.  Freight  is  earned  where  the  cargo  is  carried  on  con-   K^^^y^^ 
tract  to  a  foreign  port,  and  there  offered  to  the  consignee,  but  4  Dallai  455. 
not  allowed  by  the  government  there  to  be  landed,  and  is 
therefore  brought  back  and  the  assured  in  a  policy  on  freight 
cannot  recover  for  a  tot^  or  a  partial  loss. 

§  30.  Underwriters  on  freight  are  liable  for  the  extra  ex-  ^  ^^'^  ^^i 
penses  of  seamen's  wages  and  provisions  during  an  embargo ; 
and  the  jury  may  find  damages  for  a  partial  loss,  though  the 
pit.  in  bis  declaration  claim  tor  a  total  loss,  and  no  abandon- 
ment is  shewn. 

§  31.  PoUcy  on  freight  of  the  ship  Stranger,  at  and  from  NewR.  23«, 
London  to  Jamaica,  with  liberty  to  touch  at  Madeira,  and  dis-  f^f^Jj^'*^  *' 
charge  and  take  goods  on  board  there ;  and  the  freighter 
agreed  to  pay  £135  m  full  for  freight  from  London  to  Ma- 
deira, and  from  thence  to  Jamaica,  to  be  paid  in  Madeira  on 
delivery  of  the  goods  there  shipped  in  London  for  Madeira, 
by  Madeira  wine  at  £40  a  pipe,  to  be  carried  in  the  ship  to  Ja- 
maica free  of  freight.  She  arrived  at  Madeira,  and  there  de- 
livered all  her  London  cargo,  except  thirtv-three  casks  of 
coals,  which  the  master  kept  on  board  to  stiffen  the  ship. 
Having  received  part  of  his  cargo  for  Jamaica,  but  not  the 
wine  to  be  paid  for  freight,  he  was  driven  to  sea  by  a  gale  of 
wind,  where  he  was  captured.  Held,  a  total  loss ;  and  the  pit. 
entitled  to  recover  for  his  whole  insurance  on  his  freight ;  by 
an  accident,  the  gale.  Sec.  it  was  rendered  impossible  for  the 
captain  to  receive  his  freight,  one  gross  sum  at  Madeira, 
therefore  he  ought  to  recover  it  of  the  underwriter. 

^  32.  To  insure  freight  one  must  disclose  his  true  interest  7  Johns.  R. 
in  the  ship.     A  chartered  his  vessel  on  a  voyage  on  which  Jf^L^Ij^  *' 
she  was  about  to  sail,  and  m  this  situation  A  sold  her  to  B, 
and  in  his  name  she  was  registered  ;  but  they  agreed  A  should 
have  the  benefit  of  the  frei^t  of  that  voyage.     B  insured  her 
as  owner  for  the  voyage,  and  A  got  insurance  on  the  freight  of 
goods  on  board  for  the  same  voyage,  but  A  did  not  disclose 
the  agreement  between  him  and  j3,  nor  the  peculiar  nature  of 
A's  interest  to  the  underwriter.     Held,  A  had  no  insurable   f 
interest  so  as  to  be  insured  under  the  name  of  freight  without 
disclosing  its  peculiar  nature. 

^  33.  Freight  agreed  for  is  not  transferred  when  the  vessel  lo  East  279, 
is  sold.    As  where  a  charter-party  of  affreightment  was  enter-  9plidt  U  ai. 
ed  into,  to  pay  freight  to  the  owner  of  the  ship  for  the  hire  of  BowU^Tfe  d 
her,  and  the  owner  sold  her  during  the  voyage.     Held,  the 
freight  was  not  transferred  to  the  vendee,  and  when  the  owner 
became  a  bankrupt,  held,  his  assignees,  and  not  the  vendee, 
had  the  legal  right  to  the  freight  and  demurrage  due  fix)m  the  ^ 
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Ch.  33.  freighter  upon  the  charter-party.  The  charter-party  is  a  per- 
Art,  6.  sonal  coDtract  to  pay  the  freight  and  demurrage  to  the  conr 
V^*v^^  tractee,  and  not  by  law  assignable. 

10  East  378,  §  34.  The  freighter  may  waive  the  tort  and  recover  the  pro* 
d$>&.  Hunter  c^eds  ofhis  goods  sold  mthout  orders^  in  assumpsit,  fyc.  As 
maoy  cM«8  where  in  a  cliarter-party,  freight  was  to  be  paid  at  so  imich  a 
cited.  ton,  on  a  true  delivery  of  the  homeward  cargo  from  Honduras 

Bay  to  London.  The  ship  was  captured  and  re-captured,  and 
afterwards  was  wrecked  at  St.  Kitis  where  the  re-captors  car- 
ried her.  A  sale  of  the  cargo  was  ordered  by  the  Vice- Ad- 
miralty Court  there  on  the  master's  application,  acting  bond 
fide^  but  without  orders  from  any,  and  the  proceeds  of  the 
sale  were  remitted  to  the  ship-owners  (defts.)  Held,  the 
freighter  in  assumpsit  for  money  had  and  received  might  re- 
cover such  proceeds,  without  allowing  freight  pro  rata  itineris; 
for  this  form  of  action  for  the  proceeds  of  goods  illegally 
sold,  is  only  a  waiver  of  any  claim  for  damages  for  the  tortious 
act,  takiug  the  actual  proceeds  of  the  sale  as  the  value  of  the 
goods,  (subject  to  the  legal  consequences  of  considering  the 
demand  as  a  debt  which  admits  of  a  set-off  be.)  but  does  not 
recognise  the  right  of  the  vendor  so  to  convert  the  goods,  and 
here  the  act  of  conversion  (for  such  it  was)  being  made  by  the 
master  who  is  the  general  agent  of  the  ship  owners,  was  ille- 
gal, and  discharged  the  claim  of  the  ship  owners  for  freight 
pro  rata  itineris. 
ieninch2i4,  §  35.  The  principle  settled  in  this  case  was,  if  the  master 
^,  Hooe  k  Qj.  jjjg  owner  of  a  vessel  let  on  freight,  sails  into  a  port  in  obe- 
vermao,  in  dience  to  the  orders  of  the  freighter's  agent,  which  orders  the 
error.  roaster  is  not  bound  to  obey,  the  owner  remaining  such  in  the 

voyage,  and  the  vessel  is  seized  in  the  port,  and  long  detained 
by  a  foreign  government  as  the  property  of  its  enemy,  the 
freighter  is  not  held  to  pay  demurrage  during  the  detention, 
though  he  would  have  been  held  if  the  vessel  had  been  there 
detained  by  his  act,  by  the  terms  of  the  charter-party. 
2  Maule  k         $  36.  Ship  is  chartered  out  and  home  for  a  speci6ed  time, 
^.  R.  303,    at  a  certain  rate  of  payment  on  the  return  cargo  in  full  for  the 
8om  e.Hy-     whoIe  time,  to  be  paid  part  on  her  6rst  sailing,  and  the  rest 
ner.  on  her  return,  by  bills  to  be  payable  at  a  future  day.     On 

loading  the  return  cargo  a  bill  of  lading  was  signed  to  deliver 
it  to  the  charterers  or  their  assigns,  paying  freight  for  it  as  by 
charter-party.  Held,  endorsees  of  the  bill  of  lading  for  valu- 
able consideration  were  not  liable  to  the  ship-owners  on  an 
implied  promise  to  pay  the  freight. 

Art.  3.  JSTeutroTs  freight  in  cases  of  capture  and  recapture. 
$  1.  It  is  clear  the  neutral  carrier  cannot  have  assumpsit  or 
other  action  at  common  law,  to  recover  his  freight  and  ex- 
penses, or  either,  from  those  who  capture  or  recapture  him. 
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Hi  least  till  ascertamed  and  decreed  in  the  admiralty ;    as    Ch.  33. 
his  freight,  if   due  from  them  or  not,  depends  wholly   on    Art,  3,  ^ 
the  law  of  nations  and  of  war.      In  these  cases  the  first  ^^y^^ 
material  question  is,  has  he  a  right  to  receive  his  freight,  or 
his  freight  and  expenses  from  his  captors  or  re-captors  ;  or  has 
lie  forfeited  this  right  by  some  misconduct  in  violating  some 
law  of  nations,  or  of  war,  some  treaty,  or  some  municipal  law, 
which  gives  them  a  right  to  say  to  him,  you  have  forfeited  your 
freight,  because  you  resisted  search,  or  because  you  rose  on 
your  captors,  or  rescued,  or  attempted  to  rescue,  your  vessel 
from  them,  or  because  you  have  carried,  or  attempted  to  car- 
ry, contraband  goods  to  our  enemies,  or  because  you  have  vi- 
olated, or  attempted  to  violate^  our  blockade  of  his  ports,  or 
because  you  have  furthered,  or  attempted  to  further,  his  views 
and   interest,  and  the  evidence  is,  he  protects  you  by   his   . 
license  or  passport,  or  because  you  have  knowingly  violat- 
ed our  non-intercourse,  non-importation,  or  embargo  laws,  our 
laws,  orders  in  council,  or  edicts,  restraining  trade,  justly  with 
our  enemies,  or  because  you  sailed  under  their  convoy,  &c. 
&c. 

But  it  is  a  settled  and  agreed  case,  that  the  fair  neutral  car- 
rier, when  captured  or  recaptui*ed,  by  a  belligerent  and  carried 
into  his  port,  is  entitled  to  receive  his  freight  in  all  cases,  and 
his  expenses  in  some,  from  him,  and  when,  in  no  wise  forfeited. 
The  belligerent  seizes  his  enemy's  goods  in  the  neutral's  ves- 
sel, cum  onerCj  and  acquires  only  his  enemy's  title  and  inter- 
est, his  goods  subject  to  freight  and  charges. 

The  second  material  question  is,  how  shall  the  neutral  car- 
rier recover  his  freight  and  expenses  from  his  belligerent  cap- 
tors. The  answer  is  plain.  He  nuist  proceed  in  the  admi- 
ralty, and  prize  court,  which  exclusively  judges  of  the  legali- 
ty or  illegality  of  captures ;  if  legal  or  not,  by  the  law  of  na- 
tions, of  which  the  admiralty  courts  alone  can  judge,  or  can 
administer,  in  cases  of  captures.  However,  after  his  freight 
and  expenses  are  ascertained  and  decreed,  by  the  prize  or  ad- 
miralty court  definitively,  he  then  may  perhaps  have  assumpsit 
or  other  action  grounded  on  its  decree  to  recover,  as  that  con- 
clusively settles  the  right  of  property,  as  in  Cabot  v.  Bing- 
ham, and  Gelston  v,  Hoyt,  and  other  cases  stated  in  other 
parts  of  this  work. 

^  2.  In  the  war  between  Great  Britain,  France,  Holland,  d  D.  &  E. 
&c.  in  1782,  a  British  privateer,  David   Smart  commander,  ^'^f* 
seized  as  prize  a  Danish  neutral  ship,  Hyde  master,  bound  v.'wolf. 
from  Surinam  to  Amsterdam,  laden  with  surgar  &»;.,  enemy's 
property,  and  carried  them  to  London  ;  and  November  1'782, 
Smart  Ubelled  them  in  the  admiralty  be.     Wolf  h  al.,  Dan- 
ish subjects,  claimed  ship  and  cargo,  as  being  neutral.     In 
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Ch.  33.  December  1782,  the  Judge  restored  the  ship  to  the  claimants, 
•4ff •  3.  Wolf  ii  al.,  as  the  property  of  Danish  subjects,  and  ordered 
K^^y^J  the  cargo  to  be  unladen,  reserving  the  consideration  of  freight, 
expenses,  Uc.;  May  1783,  the  judge  restored  to  the  mas- 
ter &;c.,  their  adventures,  and  *^  gave  the  master  his  freight 
and  expenses  to  the  time  of  the  first  decree,  and  directed  fiir- 
inrther  proof  as  to  the  cargo ;  November  1783,  part  condemn- 
ed. There  were  many  further  proceedings,  out  of  which  certain 
questions  arose,  and  a  prohibition  moved  for  to  the  admiralQr, 
wherein  the  court  of  king's  bench  held,  1st.  That  the  admi- 
ralty court  has  jurisdiction  over  all  questions  of  freight,  clum- 
ed  by  a  neutral  master  against  a  captor,  who  has  taken  the 
goods  as  prizes.  2d.  That  a  monition  having  issued  after  the 
goods  were  condemned,  and  decreed  to  be  delivered  to  the 
captors,  at  the  suit  of  such  master,  against  the  pits.,  as  owners 
or  agents  of  the  prize  goods,  to  bring  into  court  the  produce 
remaining  in  their  hands,  to  answer  to  the  freight,  the  king's 
bench  would  refuse  the  prohibidon.  3d.  Though  no  fide-jus* 
sory  caution  had  been  taken  before  the  goods  were  delivered 
to  the  captor,  but  the  question  of  freight  had  been  reserved  by 
the  terms  of  the  decree  for  future  consideration. 

In  this  leading  case  in  addition  to  the  general  principles 
above  laid  down,  we  may  further  collect  from  the  opinions  of 
the  several  judges,  4th.  That ''  the  admiralty  alone  has  juris* 
diction  not  only  over  the  question  of  prize,  but  of  all  its  con- 
sequences," all  its  incidents.     5th.    When  the  admiralty  sees 
the  neutral  master  has  done  nothing  to  forfeit  his  frei^t,  it 
may  well  decree  it  to  him.     6th.  That  so  is  the  practice  if  he 
has  violated  no  treaty,  or  the  jus  gentiumf  or  has  not  refused 
search,  or  to  shew  his  papers,  or  has  not  carried  contrabands 
to  the  enemy,  or  has  not  violated  other  laws  be.,  which  would 
forfeit  his  privilege  as  a  neutral  subject.     7th.  If  the  prize 
court  of  admiralty  take  a  stipulation  for  the  return  of  goods  to 
it,  delivered  out  of  its  custody,  yet  it  can  also  issue  its  monition 
to  the  possessors  to  bring  ia  the  goods  themselves  to  answer 
freight,  or  for  other  purposes,  especially  if  the  goods  have  on- 
ly changed  hands,  and  the  right  of  property  has  not  been 
changed  in  market  overt  ^c.     8th.  '*  A  court  of  comnK>n  law 
cannot  take  cognizance  of  such  freight ;   it  involves  in  it  the 
question  of  prize,  or  whether  or  not  the  goods  are  contraband, 
and  many  other  questions,  which  depend  on  the  treaties  made 
with  foreign  powers,  of  which  this  court  knows  nothing,  but 
all  which  must  be  subject  to  the  decisions  of  some  forum,  gov- 
erned by  the  same  rules  in  all  countries."     9th.  The  mimicip- 
ial  laws  of  this  country  are  not  the  laws  by  which  other  coun- 
tries are  governed.     10th.  Courts  of  admiralty  are  instituted 
iQ  all  civilized  countries,  and  foimd  their  determinations  on  the 
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same  general  code  of  laws.     11th.  The  stipulation  is  only  a    Ch.  33. 
cumulatiye  remedy,  and  does  not  supersede  the  jurisdiction  in    Art.  8. 
rem,  though  the  possession  of  the  goods  has  been  parted  with.  V^^V^i^ 
12.    A  man  does  not  give  up  his  lien  when  the  law  compels 
him  to  give  up  the  possession.      Idth.  If  the  court  did  wrong 
in  giving  costs  and  expenses,  the  only  remedy  was  by  appeal. 
These  principles  have  been  recognised  by  near  all  the  import- 
ant decisions  on  the  subject  the  last  fifty  years  in  England  and 
the  United  States.      See  many  authorities  collected,  2  Wh. 
App.  53  to  56  ;  many  cases  m  this  work,  Ch.  40,  Insurance  ; 
Ch.  227,  Captures  ;  Ch.  224,  Seieures  he. 

^  3.  The  freight  allowed  however  is  not  always  that  origin-  2  Wh.  App. 
ally  agreed  on,  but  usually  a  reasonable  freight.     The  ship  is  63, 64.— 
not  discharged  till  the  goods  are  unloaded,  but  is  when  they  ^  ^^'  ^^' 
are,  and  she  then  cannot  be  retained  to  carry  the  goods  else- 
where, if  restored ;   the  separating  being  by  order  of  court, 
then  the  whole  freight  becomes  due,  6  Rob.  231 ;    1  Rob. 
289 ;  1  Edw.  72.     As  it  is  lawful  for  a  neutral  to  make  voy- 
ages from  one  enemy's  port  to  another,  he  is  entitled  to  his 
freight,  when  captured  in  such  voyages,  and  carrying  goods 
on  freight,  if  his  conduct  be  fair,  but  if  not  so,  and  he  con- 
ducts fraudulently,  and  violates  beligerent  rights,  he  loses  it, 
and  in  flagrant  cases  forfeits  even  his  vessel.     He  alw^s  loses 
his  freight  if  he  uses  false  papers,  or  carries  contrabands,  and 
if  there  has  been  a  spoliation  of  papers.     So  where  his  ship 
causes  the  seizure.     Letter  of   Sir  WiDiam  Scott  and   Sir  J.  2  Rob.  104. 
Nichols  to  Mr.  Jay,  A.  D.  1794.      1  Rob.   198,  219,  237, 
286,  288  ;  3  Rob.  188,  595 ;  4  Rob.  169, 183,  199  ;  1  Gal- 
lis.  513 ;  2  Rob.  101,  128,  299. 

§  4.  Appeal  from  the  Circuit  Court  in  Massachusetts.  A  1  whcaion's 
Swedish  neutral  vessel  April  1814,  on  a  voyage  from  Ireland  R.  382, 407, 
to  Spain,  was  captured  by  an  American  privateer.  The  car-  ^n^^^""**^' 
go  of  the  Swedish  vessel  was  provisions,  enemy's  property, 
and  the  growth  of  the  enemy's  country,  and  she  was  specially 
allowed  to  carry  them  from  Ireland  to  Spain,  for  the  supply  of 
the  enemy's  force  in  Spain,  then  in  amity  with  the  United 
States.  The  permission  or  license  was  the  enemy's  ;  and  the 
Swede  gave  security  so  to  carry  them.  Held,  he  was  not  en- 
titled to  freight.  2d.  Had  these  provisions  of  enemy's  growth 
been  neutral  property,  they  had  been  contraband  by  reason  of 
the  use  to  be  made  of  them.  3d.  Miter  had  they  been  Swe- 
dish property,  and  of  Swedish  growth,  and  destined  for  the 
general  supply  of  human  life,  though  in  an  enemy^s  country. 
4th.  The  neutral  carrier  of  contrabands  never  has  freight  when 
captured  ;  the  Swede  was,  in  fact,  supplying  the  enemy's  ar- 
my by  contract,  and  it  made  no  difference,  it  being  in  Spain. 
[See  the  Julia's  case,  Ch.  224,  a.  9.]     In  this  case  of  the 


■ 
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Ch.  33.    Commercen,  the  court  was  not  unanimous.     The  Chief  Ju^ 

Art  3..     tice,  contra,  pages  395  to  407  ;    with  him  agreed  LivingstOD, 

V^V^^  J.,  also  Johnson  J.,  on  the  ground  Sweden  was  the  sdly  of 

England,  in  the  war  against  France,  and  tliat  the  Swede  had 

a  right  to  aid  in  it,  though  neutral  in  our  war  with  England. 

This,  it  seems,  was  a  new  case  in  point  of  fact. 

$  5.  A  neutral  forfeits  also  his  freight,  if  he  engages  in  the 
enemy's  transport  service,  and  conveys  in  it  mihtary  persons 
or  his  despatches;  these  are  hostile  acts.  4  Rob.  256 ;  6 Rob. 
420,  430,  440, 461.     So  he  loses  his  freight  if  be  engages  in 
the  enemy's  coasting  trade  not  open  to  Ae  neutral,  1  Rob. 
296.     So  in  his  colonial  trade,  confined  to  his  ship,  2  Rob. 
186,  as  to  do  this  he  must  identify  himself  with  the  enemy ; 
but  not  if  only  temporarily  opened  to  him. 
4Rob.  27<^.—      ^  6.  A  belligerent  captures  an  enemy's  ship,  carrying  neu* 
6  Rob.  67.—  tral  goods  on  freight.    The  beUigerent  is  entitled  to  the  freight, 
6  Rob!  26»!—  *°^  ^^  receive  it  of  the  neutral,  as  the  enemy's  ship-owner 
3  Rob.  234.—  would  have  been,  had  the  voyage  been  terminated,  Consolato 
i-4  Rob  ao4  ^®'  Mare  273,  because  on  the  principle  stated  above,  the  cap- 
'  turing  belligerent  succeeds  to  his  enemy's  right.    The  objec- 
tion his  right  to  freight  does  not  accrue  till  the  goods  are  der 
livered  at  the  destined  port,  or  he  olSers  to  carry  them  to  it, 
applies  to  the  neutral  carrier  when  captured  on  his  passage, 
and  he  is  disabled  to 'carry  them  to  it ;  with  this  difference,  the 
captor  prevents  his  performing.      The  result  of  the  cases  is, 
such  belligerent  is  entitled  to  freight  only  when  the  goods  are 
carried  to  their  destined  port,  or  something  is  done  equivalent, 
he  has  no  pro  rata  freight. 

3  Rob.  101,  §  7.  Ships  recaptured.  A  ship  was  captured  and  recaptur- 
180.— 6  Rob.  ed  on  her  return  voyage.  Held,  she  was  entitled  to  her  whole 
231, 289.        freight,  salvage  deducted,  but  the  cargo  bemg  long  disputed, 

she  could  not,  in  any  reasonable  time,  carry  it  to  its  destined 
port ;  so  if  the  cargo  unloaded  by  its  owners,  or  by  order  of 
court  at  another  port ;  but  denied,  where  a  ship  was  captured 
on  her  outward  voyage  and  recaptured,  and  brought  back,  even 
pro  rata  iiineris, 

4  Rob.  199  ^  ^'  Ff  ^ight  may  be  on  a  part  of  the  goods  restored,  though 
836, 364.—'  a  part  be  condemned  as  contraband  after  unladen ;  and  if  un- 
314*^278^'      'o^d^d  under  a  hostile  embargo  on  neutral  ships,  they  are  dis- 

'  charged  of  the  lien  of  the  freight.     If  a  capture  be  right,  yet 

if  the  cargo  b§  lost  by  the  captor's  negligence,  they  must  pay 

u. 
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CHAPTER  XXXIV. 


ASSUMPSIT,  AS  TO  GAMING  CONTRACTS, 

Abt.  1.  $  1.  When  contracts  relate  io  gamii^^  it  is  often  Debt  on  the 
material  to  know  when  actions  can  or  cannot  be  supported  on  UJJIUI  of*N. 
them.    These  gammg  contracts,  so  far  as  they  are  void,  are  York,  (Stw, 
chiefly  so  by  the  9th  of  Anne,  in  England,  and  by  a  statute  of  26,  c.  44.) 
1786,  in  Massachusetts ;  and  by  various  statutes  in  the  other  hone^cing 
states.    There  have  been  many  cases  decided  on  the  9th  of  for  mooey  a 
Anne,  in  England,  tending  to  explain  the  act ;  but. few  have  ^"^"J^^^j 
been  decided  on  our  act«    But  as  our  act  is  nearly  in  the  stake-holder 
whole  verbatim^  and  in  the  material  parts  verbatim^  with  the  indictable,  it, 
9ih  of  Anne,  any  explanatory  cases  on  that,  are  so  on  ours.  &c.^voJd?^*' 

^  2.  By  this  act  it  is  enacted,  ''  that  all  notes,  bills,  bonds,  lo  Jobns^R. 
judgments,  mortgages,  or  other  securities^  or  conveyances  what'  ^^^^^ 
soever^  given,  granted,  drawn,  entered  into,  or  executed  by  March*4,* 
any  person  or  persons  whatsoever,  where  the  whole  or  any  1786. 
part  of  the  consideration  of  such  conveyances  or  securities  ^f  Vlreinu!" 
shall  be  for  money  or  other  valuable  thing  whatsoever,  won  by  below, 
gaming,  or  playing  at  cards,  dice,  or  any  other  game,  or  games,  ^^**^  ^^' 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  any  person  * 

gaming,  or  for  the  reimbursing  or  repaying  any  money  know- 
ingly lent  or  advanced  for  any  gaming  or  betting,  or  lent  and 
advanced  at  the  time  and  place  of  such  play,  to  any  person  or 
persons  so  gaming  or  betting,  or  that  shall,  during  such  play, 
so  play  or  bet,  shall  be  void  and  of  no  effect."  So  far  the  9th 
of  Aime  b  verbatim^  except  in  that  act  after  the  word  dice, 
the  words  *^  tables,  tennis-bowls,"  are  inserted,  but  the  sense 
is  the  same. 

And  in  either  act,  if  the  securities  be  of  real  estate,  they  j^^  ^^^  ^ 
enure  to  the  use  of  the  persons  they  would,  if  the  mortgagor,  N.  York, 
&c.  were  dead.  IT  wasTlw 

By  the  second  section  of  our  act,  any  person  losing  money  copied'Dear> 
or  property,  as  above,  and  having  paid,  may  in  assumpsit  ^c,  jy  fi^m  the 
to  be  brought  in  three  months,  recover  it  back,  or  damages ;  ^  ^^^  '  ^4^ 
^d  if  he  do  not  bona  fide  sue  in  that  time,  any  other  person 
may  sue  for,  and  recover  treble  the  amount,  with  costs  in  either 
case.  Sec. 

By  the  third  section,  the  winner  may  be  indicted,  and  pun- 
ished criminally  &c.  Like  acts  in  most  of  our  states,  copied 
from  said  English  act. 

VOL  I.  88 
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t  Wils.  909, 
Blaston  v. 
Pye,  cites  2 
Stra.  1118., 
Goodbura  v. 
Morley. — 
2  Wils.  36,40, 
Lynall  v. 
Longbotham. 
-1  Wils.  220. 


Cowp.  S81, 
Brown  v. 
Berkely. 


Jeflnreya  r. 
Walter. 


Salk.  844, 
Pope  V. 
St  Lcger. 


5  Bac.  Abr. 
<tl9.— 6  Mod. 
13,  Walker  v. 
Walker.— 

6  Mod.  128, 
Smith  V, 
Anry.    Same 
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By  the  fourth  section,  the  loser  may  recover  on  his  own 
oath,  unless  the  winner  will  swear  to  the  contrary,  and  if  he 
will,  he  recovers  costs  ;  but  the  pit.  may,  if  he  choose,  pro- 
ceed on  con)mon  evidence. 

By  the  fifth  section,  gaming,  be.  in  taverns  and  licensed 
houses,  is  prohibited  ;  and  the  femedy  on  this  section  is  by  in- 
dict.itent. 

The  two  acts  of  9th  Anne  and  of  Massachusetts  of  March 
4,  1786,  are  not  alike,  except  in  regard  to  the  first  section  in 
each.  The  colony  law  of  1646,  also,  forbids  dancing  ia  tav- 
erns. 

Art.  2.  Questions  and  cases  on  the  said  first  section.  The 
questions  may  be  ranked  in  two  classes  :  First,  What  is  a 
game  within  the  provision  ?  Second,  What  kind  of  contracts 
are  void  ? 

§  1.  What  other  game  or  games. 

It  was  decided  in  this  case,  that  hone'racing  was  within  the 
words  of  the  9th  of  Anne,  ch.  14 ;  and  that  monies  betted 
and  won  therein,  could  not  be  recovered  in  assumpsit^  brougfaC 
upon  a  wager  of  14  guineas  to  8,  by  the  pit.  with  the  deft,  on 
two  races  to  be  run  by  two  horses ;  and  as  the  wager  was 
void  as  to  the  14  guineas,  being  above  £10,  so  the  court  held 
it  was  void  as  to  the  8  guineas.  And  the  court  said,  '^  they 
ought  to  extend  the  9th  of  Anne  to  prevent  excessive  betting 
upon  all  sports^  as  well  as  games ;  and  that  although  horse- 
racing  is  not  mentioned  in  that  statute,  yet  it  is  within  the 
general  words,  Other  game  or  games.^^  2  Bos.  &  P.  130, 
Shirley  r.  Sankey. 

^  2.  So  tifoot  race  is  a  game  within  the  act ;  and  it  makes 
DO  difierence  if  the  race  is  against  time^  and  by  one  person 
alone.  The  bets  or  wagers  were,  if  A  could  run  so  far  in 
such  a  time.  The  wager  having  been  paid,  the  action  was 
brought  to  recover  back  the  money  ;  and  it  was  ruled  that  it 
roust  be  laid  and  proved  the  third  person  was  playing  at  a 
game  called  a  foot  race.  It  has  been  said  that  the  statute  of 
16  Ch.  II.  ch.  7,  names  both  horse  nndfoot  races;  and  that 
the  9th  of  Anne  has  reference  to  this  act  of  Charles.  So 
cricket  is  within  the  act,  2  Ch.  PI.  76. 

^  3.  But  a  wager  concerning  the  right  manner  of  plajring, 
is  not  within  the  statute.  As  at  backgammon,  if  one  stir  a 
man,  a  wager  is  laid,  whether  he  is  obliged  to  play  it  or  not. 
The  acts  forbid  gaming,  not  wagers  as  to  the  mode  of  gaming. 

^  4.  At  common  law,  playing  at  cards,  dice,  be.  innocent- 
ly practised  as  a  recreation,  was  deemed  lawful ;  but  it  has 
been  held  that  a  general  indebitatus  assumpsit  lies  not  for 
money  won  at  play,  but  that  it  lies  against  him  who  holds  the 
a  Salk.  14.-6  Salk.  176, 
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trager.    But  it  was  decided  that  for  money  so  won,  special    Ch.  34. 
ntsumpsit  lies  ;  for  there  is  no  debt  or  consideration — no  quid    Art.  3. 
fro  quo  ;  but  only  promises  on  which  neither  debt  nor  indebi'   \^^y^J 
-iatui  lies.    2  Ld.  Raym.  1034;  1  Ld.  Raym.  69,  Bovy  v. 
Castleman* 

^  5.  AsMumpsUfor  a  het;  and  held  that  betdng  at  a  horse-  2  Bl.  R.  706, 
race  to  above  £10,  is  within  the  9th  of  Anne  ;  and  if  the  bet  '^^^  ciayto* 
be  illegal  on  one  side,  and  legal  on  the  other,  neither  can  be  *'  •"'^8** 
recovered  for  want  of  mutuality.     A  voidable  contract,  as  an 
infant's  be.  may  be  the  consideration  of  another  contract,  but 
not  a  toid  one. 

Art.  3.  What  contracts  as  to  gamiiig  are  void  or  not.  It 
is  to  be  observed  (however  difficult  it  may  be  to  see  the  rea- 
son) that  the  Massachusetts  act,  as  weU  as  the  9th  of  Annei 
makes  the  security  otdy^  and  not  the  contract^  void. 

§  1.  This  was  assumpsit  on  a  bill  of  exchange  drawn  at  i^"'i|l,yj[l 
Paris  by  Bland,  on  himself,  in  England,  for  £672,  payable  to  son  i.  Bland, 
the  pit.     2d  count  for  £700  lent  and  advanced  ;  3d  for  £700  Same  case, 
monies  had  and  received*     Plea,  the  general  issue.     Thb  ^      ^'' 
bill  was  drawn  for  £300,  the  pit  at  Paris  lent  to  Bland,  at  the 
time  and  place  of  play  ;  and  for  £372  more  lost  at  the  same 
time  and  place,  by  Bland  to  the  pit.  at  play — the  play  was 
fair.     In  this  case  the  court  decided. 

First.  That  the  bill  must  be  governed  by  the  laws  of  England, 
where  it  was  to  be  paid  by  the  drawer  himself,  being  drawee. 

^  2.  Second.  That  the  bill  was  a  security^  and  void,  bemg  for 
a  gaming^  debt,  and  the  consideration  examinable. 

^  3.  Third.  That  no  action  lay  for  the  £372  won  ;  as  to 
that  the  contract  is  void. 

^  4.  Fourth.  The  pit.  recovered  the  £300  lent  as  above, 
as  being  entitled  to  it,  by  the  laws  of  England  and  France  ; 
and  interest  from  the  time  the  bill  became  payable. 

^5.  Fifth.  Also  held  that  the  security  being  void,  this 
might  be  pleaded  or  given  in  evidence. 

The  statute  does  not  avoid  the  contract.     As  where  the  2  Bos.  k  P. 
pit.  rode  his  naare  to  the  deft's.  and  proposed  to  him  to  toss  up  Jl^y'^'  V^* 
for  her  against  two  horses  of  the  deft.     This  was  done,  the  ,^.  whtt^oTlK 
mare  then  being  in  the  deft's.  stable,  and  he  won  ;  and  the  pit.  — 2  Wiis.do9. 
said  shp  was  fairly^  won,  and  returned  home,  leaving  her  in  the  ^'hJJjY*^*^ 
deft'3.  possession^  wiiere  she  remained  to  the  time  of  the  trial. 
She.  was  worth  £25.     The  action  was  not  brought  till  above 
three  months  after  the  tossing  up.     Judgment  for  the  deft., 
and  the  court  said  there  was  no  clause  in  the  act  that  avoided 
the  contract.     It  is  only  liable  to  be  defeated  sub  modo  ;  for 
which  purpose  the  ph.  must  bring  his  action  in  a  limited  time ; 
the  pit.  is  too  late.      There  appeared  to  be  no  doubt  but  that 
this  was  gaming  within  the  acts. 
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Ch.  34.        ^  6.    It  was  further  decided  in  Robinson  9.  Bland,  that, 

ArU  3*      Sixth.  There  is  a  distinction  between  the  contract  and  securi^. 

V^^v^^  *'  If  part  of  tiie  contract  arise  on  a  good  consideration  and  part 

a  BaiT.1077,  QQ  2,  bad  one,  it  it  divisible  ;   but  it  is  otherwise  as  to  the  se- 

Blaud.  ^  ^'    cujity ;  that,  being  entire,  is  bad  for  the  whole  :  hence, 

^  7.  Seventh.  Though  the  security  was  void,  the  contract  re- 
mained, and  the  pit.  might  recover  the  money  lent — the  legal 
part. 

^  8.  Eighth.  A  distinction  was  taken  between  monies  lent  to 
phy  wUk^  and  monies  lent  at  the  time  and  place  of  play.  The 
purpose  in  the  first  case  is  bad,  but  may  not  be  so  in  the  last. 
Qusre,  as  it  appeared  to  the  court  that  the  pit.  took  a  bill,  an 
ahad^^'^ir*  «^^^*  written  contract,  for  the  £300  lent,  and  that  was  void, 
Ambler  260.  ^ow,  on  the  many  late  authorities,  could  he  resort  to  his  legal 
or  implied  assumpsit,  when  it  was  proved  a  written  contract  ex- 

cob,— 12  §  9-  In  this  case  it  was  decided,  that  if  money  be  won  at 

Mod.  97,  tbe  play  and  a  bill  be  drawn  and  accepted  for  it,  the  winner  shall 

6  Mod.  170  °^^  "^^^  ^^  acuon  against  the  acceptor ;  but  the  innocent  e»- 

178,  pleas  at  dorsee  may.     This  was  the  law  formerly,  but  the  law  is  now 

2Stn  1166    ^^^^^^>  therefore, 

Bower  V.  ^  10.  It  was  held  in  a  later  case,  that  where  a  promissory 

Brampton,      note  was  given  for  money  lent  to  the  deft,  knowingly  to  game 
cUed  1  Esp.    ^^^^  jjy  Qjjg  Church,  who  endorsed  the  note  to  the  pit  for  a 
valuable  consideration,  it  could  not  be  recovered,  the  9th  of 
Anne  having  made  the  security  void.     So  are  the  late  cases  ; 
for  where  a  statute  expressly  declares  a  security  null  and  void. 
Do   1  fiSfi     '^  ^'^  g^i^ii^g  ^^^9  Of  ^6  statute  of  usury  does,  the  decisions 
639°  Lowe  V.  thereon,  in  late  cases,  have  been  uniform,  that  the  security  is 
TValker.         void  in  the  hands  of  an  innocent  endorsee ;  for  where  the  se- 
curity is  made  actually  void  by  statute  law,  the  endorsing  it 
over  can  never  give  it  a  new  bindjog  force. 
2  Stra.  1243,       (^  11 .  In  this  case  the  pit.  and  deft,  gamed  together  at 
w3nule'*      ^o'sing  up  for  five  guineas  a  time.  The  pit.  won  all  the  deft's. 
ready  money,  then  lent  him  ten  guineas  a  time  till  he  had 
borrowed  120.    Ruled,  that  this  was  not  a  case  within  the  9tfa 
of  Anne,  for  the  word  contract  is  not  in  the  act,  and  securities 
in  it  must  mean  lasting  liens  on  the  estate. 

Judgment  for  the  pit.  on  the  contract,  not  on  the  security ; 
but  contrary  to  the  8th  rule  above  in  one  respect  was  this  de- 
cision, for  the  money  was  lent  to  play  with,  not  merely  at  the 
time  and  place  of  play. 
12  Mod.  268,  ^  12.  It  has  been  adjudged,  that  on  special  mutnal  pro- 
Waik^*^  "•  raises  actions  will  lie  for  money  won  at  play.  This  must  be 
on  the  above  distinction  between  contracts  and  securities,  tbe 
last  being  void  by  the  act,  not  the  first. 
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^  13.  If  the  pk.  lose  mosey  at  play  and  pay  it  to  deft.,  and    Ch.  34. 
do  not  sue  to  recover  in  the  time  prescribed  by  the  act,  he    Jirt.  3. 
never  can  recover  it  back,  for  the  pit.  is  pariiceps  crimnisf    ^^v^^/ 
both  parties  are  equally  in  the  wrong,  and  then  the  rule  ap-  Pow.odCob. 

5 lies,  melior  est  conditio  poiMidentii.    So  was  the  Roman  la^-  ^{^^  **"*' 
?he  rule  of  that  law  was,  that  if  an  agreement  be  dishonest.  Dig.  lib.  Id, 
both  ia  respect  to  him  that  gives  and  him  who  receives,  the  tit.  6. 
first  cannot  require  any  thing  again,  because  in  this  case  the 
possessor  has  the  advantage. 

^  14.  So  money  paid  on  a  gaming  policy  cannot  be  recov-  Dongl.  466, 
ered  back  on  the  same  principles.     So  a  bribe  paid  cannot  be  ]^^^' 
recovered  back,  for  both  parties  are  equally  criminal.  Pow.onCon. 

(^15.  The  new  French  code  generally,  disallows  any  ac-  208. 
,  don  aleatoire  or  contingent ;  or  when  the  advantages  or  losses  The  French 
either  for  aU  parties,  or  some  one  or  more  among  them  de-  ^'J[**|^i*^ 
pend  on  an  uncertain  event,  though  it  allows  an  action  to  Book  3,  tiUe' 
enforce  the  contracts  of  msurance  and  bottomry,  and  as  to  19. 
annuities  and  bets,  as  to  acts  of  dexterity  and  exercises.    It 
does  not  allow  actions  to  enforce  generally  gaming  or  wager 
contracts,  and  one  good  reason  given  is,  that  they  lead  men  to 
trust  in   chance  or   fortune,   and   to  neglect  industry;  and 
another,  that  they  lead  men  to  seek  their  own  gain  in  the 
losses  cf  others,  and  without  any  object  useful  to  any  party. 
But  a  gaming  debt  or  wager  actually  paid,  cannot  be  recover- 
ed back,  if  diere  be  no  fraud,  overreaching,  or  unfair  play* 
Here  the  old  rule  seems  to  be  applied  ;  that  is,  when  the  par- 
ties are  in  party  the  right  of  the  possessor  is  the  best. 

(^16.  Assumpsit  to  run  a  horse  at  such  time  as  the  pit.  shall  3  Salk  346, 
appoint,  and  he  states  he  appointed  a  certain  day  named,  and  ^^'  ^'  ^^^' 
held  good. 

^17.  Leave  given  to  compound  a  prosecution  for  gaming.  ^  ^>'"- 1^- 
Prosecution  was  on  the  statute. 

^18.  The  action  of  debt  given  to  the  .loser  of  money  at  ^J}^'^^' 
play,  by  9  Anne,  c.  14,  is  given  on  the  ground  of  contract,  not  257,  Bristow 
by  way  of  penalty.     And  hence  the  deft,  may  be  holdeo  to  v.  James.— 
bail ;  and  deft,  may  plead  in  abatement,  that  the  money  was  U^*b^'jq„ 
due  from  others  not  named,  as  well  as  from  the  deft.    Hence  v.  Pate, 
also,  right  to  sue  is  transmissible  to  the  assignees  of  a  bank- 
rupt. 

^19.  Form  of  declaring  ^c.    The  form.    A  declaration  in  4  Johns.  R. 
assumpsit  is  given  by  the  statute  only  to  the  party  losing,  but  J^ec^tir. 
it  gives  no  form  of  declaring,  where  a  common  informer  sues.  Smith.    Set 
and  in  an  action  founded  on  the  statute  the  ph.  must  state  ^3'^^'*' 
specially  the  cause  of  action  arising  under  it.     There  is  no     '  '  ' 
contract  or  privity  between  such  informer  and  the  offender;  see 
the  case  of  Frederick  t^.  Lookup,  4  Burr.  2018,  2022;  the 
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Ch.  34.    form  of  declaring- by  such  informnr,  of  the  verdict,  «nd  jadg« 
Art.  4.     ment. 
V^^-v^V./       Art.  4.  Law  against  gaming  in  Virginia^  ani  gamif^ 
Woodson  &    debts.   In  this  case  it  was  decided,  a  gaming  bond  was  void  in 
&'  7  QvT^^  ^^^  hands  of  an  assignee  for  valuable  consideration,  and  without 
<(M.80  89.    iiotice ;  that  a  judgment  thereon  was  also  void,  as  was  like- 
wise a  levy  by  execution  thereon  in  the  form  of  an  elegit  and 
appraisal  by  jury,  and  thereto  there  ought  to  be  a  perpetual 
injunction.  The  case  was  thus,  Woodson,  at  gaming  at  cards  ia 
1783,  lost  to  one  Miller  £1400  in  officers'  certificates,  and 
he  about  the  same  time  lost  to  one  Jouitt  about  the  same  sum. 
Miller  requested  Woodson  to  pay  Jouitt  that  sum,  and  Wood- 
son gave  his  bond  to  Jouitt  for  that  sum ;  Jouitt  at  the  time 
knowing  it  was  for  a  gaming  debt.    This  bond  was  af  erwards, 
assigned  to  Barrett  &  Co.  for  a  valuable  consideration,  and 
without  notice  that  it  was  for  gaming.     The  assignees  got 
judgment  at  law  in  a  county  court  against  Woodson,  and  a 
writ  of  elegit  issued  against  his  lands  be. ;  half  of  them  were 
levied  on  by  the  jury,  valuation  be.     The  assignees  sued  the 
sheriff  for  a  defect  in  the  levy  in  the  Richmond  District  Court, 
and  recovered,  to  all  which  an  injunction  was  issued.     By  a 
biU  for  it  the  cause  was  carried  into  the  then  High  Court  of 
Chancery,  the  judge  in  which  decided  the  bond  was  valid  &c. 
Thereon  Woodson  8i  al.  appealed  to  the  Supreme  Court  of 
Appeals,  which  decided  the  bond  was  by  the  statutes  of  Vir- 
ginia absolutely  void  a6  initioj  and  so  void  in  the  hands  of  the 
assignees,  and  that  the  judgment  and  all  done  thereon  was 
void. 
The  Acu  of        The  acts  of  1748  and  1779,  made  all  promises,  agreements, 
D.T748  c.      notes,  bills,  bonds,  and  other  contracts,  judgments,  mortgages, 
26,  and  Oct    or   Other   securities   or  conveyances   whatsoever,  where  the 
1779^  c.  42.     ^hole  or  any  part  of  the  consideration  shall  be  for  money  or 
other  valuable  thing  whatsoever  won  at  gaming,  or  for  the  re- 
payment of  money  lent  to  game  with,  utterly  void,  frustrate,, 
and  of  no  effect,  to  all  intents  and  purposes  whatsoever.   Judge 
Tucker  observed,  that  the  word  contracts  in  the  above  act  is 
j)Ot  in  the  9  Anne  ;  otherwise  they  are  like  that  act,  and  the 
act  above  of  Massachusetts  which  omits  that  word,  on  account 
of  which  omission  a  distinction  was  taken  in  Robinson  1;.  Bland, 
which  see  Oh.  1,  a.  3,  s.  2 ;  Ch.  34,  a.   3,  s.  16.     In  Wood- 
son V.  Barrett  were  also  cited  Lowe  t;.  Walker,  Bower  v. 
Brampton,  which  are  above  cited  ;  also  Bones  v.  Botheited, 
Ch.  145,  s.  14,  were  also  cited  from  Washington's  Reports, 
several  cases,  as  Ambler  v.  Wyld,  2  Wash.  36  ;  Buckner  v. 
Smith,  I  Wash.  294;   Hoomes  v.  Smork,  1   Wash.  389; 
Cochran  v.  Street,  1  Wash.  79 ;  Norton  v.  Rose,  2  Wash* 
233 ;  Peckett  v.  Morris,  2  Wash.  255 ;  shewing  such  a  bond 
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void  in  the  hands  of  such  assignees,  unless  the  obligor  before   Ch.  34. 
the  assignment  induce  the  assignee  to  take  the  bond  by  pro-  Art.  4. 
raising  to  paj  him  the  money ;  also  shewing,  that  if  he  pay  a  v.^y^^ 
valuable  consideration  &c.  he  may  recover  back  his  money  in 
an  action  of  assumpsit ;  and  is  not  this  his  only  proper  action, 
for  when  the  bond  is  absolutely  void  ab  initio^  how  can  th^ 
obligor  make  it  valid  by  such  an  after  promise  ? 
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